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PREFACE. 


The  repeated  errors  into  which  persons,  even  the 
most  intelligent,  daily  fall,  from  ignorance  of  the 
due  course  of  proceedings  in  the  superior  Courts, 
sufficiently  evince  the  utility  of  a  work  collecting 
the  modem  decisions  upon  the  subjects  of  Prac- 
tice and  Pleading.  A  very  large  portion  of  the 
time  of  the  Courts  is  occupied  in  discussing  sub- 
jects of  this  nature,  and  the  success  of  a  suit  de- 
pends greatly  upon  the  regularity  and  accuracy  of 
the  proceedings ;  and  when  the  delay,  the  expense, 
and  even  feilure  of  justice,  which  frequently  take 
place  from  inattention  to  these  particulars  are 
consid,ered,  a  favourable  reception  of  this  Work  is 
anticipated,  because  it  is  intended  to  assist  in 
conducting  the  practitioner  through  the  numerous 
difficulties  he  may  encounter  in  prosecuting  or  de- 
fending an  action  or  a  criminal  proceeding. 

Constituted,  as  the  Court  of  King's  Bench  ^low 
is,  no  time  could  be  more  appropriate  for  such  an 


IV 


undertaking.  The  conspicuous  anxiety  to  improve 
the  administration  of  Justice^  extends  in  no  small 
degree  to  the  practice  of  the  Court :  Reasons  are 
now  satisfactorily  assigned  for  decisions  upon  points 
which  heretofore  have  been  treated  as  mere  prac- 
tical rules,  not  to  be  discussed  upon  principle; 
hence  the  improvement  in  the  modern  practice, 
and  the  consequent  utility  of  a  work  collecting 
and  disclosing  it  to  the  Profession. 

The  decided  cases  are  in  general  reported  as 
faithfully  as  the  Author  could  state  them;  and 
considerable  attention  has  been  paid  to  the  notes, 
which  also  contain  several  important  decisions,  not 
before  in  print,  and  which  have  been  carefully 
taken  and  collected  by  a  friend,  whose  legal  know- 
ledge and  accuracy  render  highly  valuable  any 
undertaking  in  which  he  may  have  been  engaged. 

The  Work  will  be  continued  until  a  comprehen- 
sive collection  has  been  made  of  those  decisions 
which  establish  the  modern  practice  of  the  Court 
of  King's  Bench ;  which  it  may  be  justly  observed 
forms  the  nfodel  and  example  of  that  practice 
which  in  the  due  administration  of  Justice  ought 
to  be  observed  by  the  Courts  of  this  and  other 
countries. 

T«Biple,  23d  January,  1820. 


CASES 


PBINCIPALLY 


ON 


PRA€TICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRATES, 

DETERMINED 

IN 

Ctie  Court  of  MnQ'^  Sencf^t 


IN 


Hilary  Term, 


In  the  Fifty-ninlh  Year  of  the  Reign  of  Geobob  IIL 


A.D.  1819. 
Hayward's  BaiK — In  the  Bail  Court,  (a)  Satwdmf, 

Jan.«Sd. 

f^MTN  moved  for  leave  to  amend  the  affidavit  of  Time  given  to 

the  service  of  notice  of  justifying  bail,  defendant's  ^^  in  affidavit 
name  having  been  spelt  by  mistake  in  the  title  of  the  ^"^T^ri^T*" 

tk>n  of  bail 

'  where  bail  not 

opposed.  (6) 

(a)  The  Court  in  which  bail  are  justified  is  now  nsually  holden  before  one 
of  the  Judges  of  this  Court  in  the  Duchy  Chamber,  under  the  provision  of 
the  57  Gto.  3.  c.  11 .  which  empowers  one  of  the  Judges  to  sit  apart  for  adding 
and  justifymg  special  bail,  whilst  others  of  the  Judges  are  sittmg  in  bank.  For- 
merly by  rule,  East,  T.  $8  Geo,  3.  it  was  prescribed  that  the  Court  should  sit 
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CASES  IN  HILARY  TERM 

1819.        affidavit  Hewerd  instead  of  Hay  ward;  and  the  justifica- 
tion of  the  bail  pDt  bqng  pppoped. 


Hatwabd's 
Bail. 


Best  J.  who  sat  ii^  fh^  ]Qf^|  (?purt,  said,  that  as  the 
bail  were  not  opposed,  the  defendant  might  take  two 
days  to  give  fresh  notice  and  amend  the  affidavit. 

iQ  ^ejaofnp?  Jtfi  fiall  every  ^on^g  dunng  term,  from  half  past  ejght  Q'Glj;|ck 
till  tpn,  for  the  purpose  of  taking  justification  of  bail,  and  hearing  motions  of 
course,  and  discharging  insolvent  debtors,  and  that  it  should  adjourn  on 
Mondays,  Fridays,  and  Saturdays,  from  SerjtantB^  Inn  to  Westminster  Hall, 
to  transact  the  usual  business,  except  the  justifying  of  bail  and  discharging 
insolvent  ^iiebtpilf  ^luich  j:>9^e8^  ^a|  flirecte^  tol)e  ^i^psfqt^  entirely  at 
Serjeant^  Jnn  Hall ;  and  it  was  ordered  that  the  bail  should  attend  before  half 
past  nine,  and  that  if  the¥  d|d  i^^  ^!^  9^^^^  not  be  permitted  to  justify. 
This  rule  was  repealed  by  a  rule,  Trm,  T.  35  Geo,  3.  ordering  that  the 
sittings  of  the  Court  in  Serjeants'  Inn  Hall  should  be  discontinued ;  and  that 
the  business  there  transacted  should  be  done  in  the  Court  of  King's  Bench 
at  Westminster,  where  one  of  the  Judges  would  sit  during  term  time  every 
mon|i^tf  |t  U^  .past  ^ine  pl^ogk.  ^r  tlie  jf^prp^  pf  l^/dns  tl^  jus^catlon 
of  bail  and  discnar^ng  insolvent  debtors ;  and  it  was  directed  4iat  no  bail 
should  be  permitted  to  justify  after  ten  o'clock.  And  by  rule  HU.  46  Geo.  3, 
it  was  ordered  that  the  above  rule  shoald  be  strictly  attended  to.  On  the  second 
day  of  the  present  term,  the  Court  (Mr.  Justice  Bayley)  directed  it  to  be  un- 
derstood, "  That  in  future  bail  intended  for  justi^^t^n  must  be  in  Westminster 
Hall  by  half  past  nine  o?clock  in  ihe  mpmlng,  and  that  if  the  bail  were  not 
ready  and  the  papers  delivered  to  counsel  by  ten  o'clock,  no  bail  would  be 
.t^l^en  after  that  hour." 

{h)  Farther  time  to  juitify  is  in  general  albwed  where  an  enor  is  dis- 
covered in  the  notice  of  bail,  or  notice  of  justification,  or  jurat  of  the  bail 
piece,  &c.  Ttdd,  6  ed.  269.  HiUr.  Roe,  6  Taunt.  539.  2  Manfe.  257.  S.  C. 
Simmon^t  bail,  post  9 ;  Simmons  r.  Morgan,  post  10  ;  Webster* i  bail,  post  lO ; 
or  where  bail  are  prevented  from  justifying  by  circumstances  happening  after 
they  were  put  in,  as  insolvency,  Dixon  v.  Clarke,  post  3 ;  AytoiCs  bail,  post  4 ; 
bankruptcy,  Aam.  post  11;  or,  hjf  having  given  pp  hquiekeeping,  &c. 
Anon,  post  6.  Where  bail  offer  themselves  and  are  rejected  on  account 
pf  ^ij^e  ppwop^  if^vfl^fjvwcy,  the  jCouft  .3jri^9m  ^Jlojy  ^^pe  ^o  adfl  and 
justify  others.  li^oUm*t  |)^1,  po9t  3;  Hunt  y.  Haynrn,  post  7.  Per 
Cur.  24  Geo.  3.  Tidd,  6  ed.  270.  By  rule  of  K  B.  Mich.  T.  36  Geo.  3.  it 
is  ordered,  that  in  all  cases  arheie  luption  dsopade  fpr  ^tber  tin^  to  jus- 
tify bail,  it  must  be  supported  by  affidavit  of  the  special  fact  alleged  in 
excuse  of  the  bail  not  attending  atthe  time  mentioned  in  the  notice  of  jjis- 
tification ;  or  in  case  further  time  be  given  upon  the  suggestion  of  counsel, 
then  ^e  haUfbaU  SiQthfi  perwMl^  a^ltfifV$'!^  tP  ju?^,  ufil^  ^  such 
giventiii^e,  and  iioleas «adii an  »i4»viut  i^  prff^^cfA  ivs bel^i.e^il^d. 
An  4iffid&vit  lor  fortfa^  time  to  ju«^y  on  ikfi  grqux)4  ^M  b^l  cj^i^gpt  ^ttei^d, 
must  state  that  the  pai^t^  hfi^QQ»afifitfiA  tq  kl^xofi  l^^ii.  pi^  J.  ^13,  ^er 
Baykjf,  J.  flfSS.    And  iee  uest  oue. 


IN  THE  F^JfT)r.^^NTJI  Ym^  ^^  G^QRGE  IIL 


Dixon  against  Clarke. 


Jon. 


A  N  affidavit  ^was  produced,,  wipch  staged  that  bail  One  bail  after 
*  ii^  this  case  hq^  be^  put  in  with  .theii;  consent,  .beolmerach 
but  that  afterwards  one  of  them  became  insolvent ;  a^d  ,^°jj°«  '^^' 

•  ^       T.r  w      ^       Tent,  tune  giTcn 

DOW  to  add  and  ju- 

tif  J  another,  (a) 

E.  Lawes  moved  for  leave  to  justify  om^b^iiU  9Ad,fqv.. 
time  to  add  and  justify  another,  giving  the  plaintiff's  at- 
torney two  days  notice  of  the  added  bail.    Time  was 
granted  accordingly,, aij[p^^t]|ie^^j^f^{)ail  justified. 

(i^  l^d^laiteaie  and  note,  and  A^t  Wia,yoat4. 


/^ME  of  the  bail  appearing  to  justify,  adn^tted  thatjBail.aMtiltrv 
two  years  since  he  had  become  bankrupt,  and  with-  ^Saxhtyr!!^. 
in  .|:wo  mpnth^  ^er^ards,  had  pajid  a  dividend /oif  eigfit  SJJ2™S!vBt 
shillings  in  tjie  poun^  \  tl^it  nqfurtheif  dividend  h$id  b^^n^  had  dnce  been 
paid ;  that  he  had  obtained  his  certificate,  but  that  since  could  not  re- 
then,  he.£lid;iiot  jpemember  how  many  times  he  had  ^^^but  ad- 
been  arrested :  he  was  sure  of  six  times.  rxatxsA  that  it 

'  was  at  least  six 

times;  the  Court 

Comyn  on  thea^^gfowdi-mbiKiiUeil,  that  both  bail  J^d^idSStltt 
ouehtto  be.rei^tect*  ^antfurAer 

— .t\iii.:ii'.i-.iii    Hi  H*!Hi;V*   ^^Wi    lltl    Mi^li-i  JUMl  m  HHii bail.^) 

(^)^  BaithavaliMn  r«^ted(Who^had  beoomc  bai)^  other  ^ictiont  bat -said'- 
they  had  not  kept  an  account,  and  did  not  know  in  how  many  actions  or  for 
'^^ff^^mi.WitJtT^mi^  7W•:6«^•Jtf9^3fk»]u1g«)^y^isIWti»4^^      t 
rejecting  bail  if  the  partj  has  obtained  his  certificate,  unless  tl|e.bail  has  bean>   « 
twicebankfupt  and  has  not  paid  fifteen  shillings  in  the  pound.  Smith  ▼.  Ro6erti, 
poat  9.  and  note. '  Fenons  dbobarged  under  the  Insolfent  Act- may  be 
rej«ctiad,becanset)ieir  future  effects  confinue  liable.  Id.  tMd»    As  to  grantiog- 
tiiMto  jwtify/iceHWv.  Jii^net,  postr.aadiioteio  Jii^^ 

B  2 


1819. 

RawlIms's 
Bail 


CASES  IN  HILARY  TERM 

Merewether,  contra,  applied  for  time  to  add  aad  jus- 
tify other  bail ;  but 

Best  J.  said,  he  saw  no  ground  to  grant  the  ap- 
plication,  and  thought  that  a  person  who  was  so  un- 
acquainted with  the  state  of  his  affairs  as  one  of  the 
bail  appeared  to  be,  from  his  own  statement,  was  very 
unfit  to  become  security  for  the  plaintiff's  demand. 
No  time,  therefore,  could  be  allowed,  and  the  bail 
must  be  rejected. 


Saturday, 
Jam.  23d. 

Bail  after  pro- 
mue  to  justify, 
and  notice  of  jus- 
tification, having 
ascertained  that 
he  was  not  sol- 
vent, the  Court 
allowed  time  to 
add  and  justify 
another  bail,  no 
apportion  bemg 
urged  on  the 
part  of  the 
phuQtiff.  (a) 


Ayton's  Bail. 

T^EADER  ]^rs,yed  time  to  add  and  justify  a  fresh 
bail  in  this  case,  in  lieu  of  one  mentioned  in  the 
notice,  who,  it  appeared  by  affidavit,  at  the  time  he 
promised  to  become  bail  was  not  aware  of  the  insol- 
vent state  of  his  circumstances,  but  which  having  now 
ascertained,  he  could  not  safely  justify.  The  bftil  were 
unopposed. 

The  Court  granted  two  days  to  add  and  justify 
another  bail,  and  allowed  the  other  to  be  taken. 

(a)  Vide  Dixon  t.  Clarhe,  ante  S,  and  Anomfmnu,  poait  11. 


Saturday, 
Jan,  tSd. 


HoiiiE  against  Barker. 


Wbcrehailwere    TT  ^'  STEPHEN  opposed  the  justification  of  the 
excepted  torn  •  |jg^j]  j^  ^.j^jg  ^^gg^  ^^  ^j^^  ground  of  irregularity, 

defendant  gave    under  the  following  circumstanccs,  viz. — Bail  were  put 

four  days'  notice 

of  justification 

for  the  fint  day  of  Hilary  term,  but  two  days  before  that  dme  gave  nodce  of  added  bail;  held 

that  the  latter  bail  were  entitled  to  justify.  (6) 

(b)  S.  P.  ruled  by  Dampkr,  J.  after  referring  to  the  Muster.  Mick.  T. 
1815.  MSS.  By  the  rule.  East.  T.  5  Geo,  2.  «  If.  the  exception  be  enteM 
in  vacation,  and  notice  th?reof  given,  the  bail  put  in,  or  other  addUiomi 
hail,  shall  justify  on  the  first  day  of  the  subsequent  term.** 


IN  THB  FlFTY*KINTH  YbAR  OF  GEORGE  III.  I 

in  by  the  defendant  in  vacation  time,  and  on  the  8th        1819* 

of  December  the  plaintiff  entered  an  exception  to  them,         ' 

and  gave  notice  of  the  exception.  Within  four  days  agakM 
after,  the  defendant  gave  notice  of  justification  for  the  Babeie. 
first  day  of  the  term,  but  on  the  21st  instant,  he  gave 
notice  of  added  bail,  who  now  attended  to  justify. 
This,  he  submitted,  was  irregular,  and  the  added  bail 
could  not  now  be  permitted  to  justify  under  such 
a  notice,  because  the  terms  of  the  rule  for  better  bail 
had  not  been  complied  with  within  four  days  after  the 
service.  The  object  of  the  rule  was,  that  the  party 
should  declare,  within  a  reasonable  time,  the  bail  upon 
which  he  intended  to  rely,  which  object  would  be  de- 
feated if  this  practice  was  allowed.  By  these  means, 
the  plaintiff  would,  during  the  whole  vacation,  be  with- 
out real  security,  as  merely  nominal  bail  might  be  put 
ip,  whom  both  parties  might  know  to  be  insolvent,  and 
whom  the  defendant  never  intended  to  justify  ;  and  it 
would  virtuiEilIy  amount  to  giving  the  defendant  the 
whole  vacation  to  fiiid  bail.  He  relied  on  Lvnn  v.  Leo^ 
nard,  (a)  in  which  this  very  point  was  decided.  That 
was  the  case  of  bail  in  error. 

Best  J.  That  is  a  material  distinction  ;  for  such  a 
rule  might  hold  good  in  error,  but  not  at  all  touch  the 
present  case.  The  case  of  bail  in  error  is  extremely 
different  from  this. 

• 

Stephen  then  referred  to  Millson  v.  King  (b)  as  a  deci- 
sive authority.  There,  bail  above  having  been  put  in 
and  exception  entered  in  the  vacation,  it  was  held  that 
notice  of  justification  for  the  first  day  of  the  next  term 
must  be  given  within  four  days  after  such  exception. 


(a)  i  M»  fS»  366»    Le  Blanc,  J.   however,  in  deciding  that  casei,  WM 
ewdU  in  distingoishing  it  from  the  caie  of  hail  on  mesne  process^ 

(b)  9  East,  434. 


CAfe^S  IN  'flfLAfeTT'lMft'lV! 

t&iQ.  He  admitted,  however,  that  this  case  was  distuiguish- 
able  from  tHe  one  before  the  Court,  because  in  the 
former  there  was  no  notibe  of  justification  at  all,  except 
notice  of  justification  of  added  bdil. 

SeSt  J.  Hiat  makes  all  the' difference.  iHfere  the 
rule  for  giving  foilr  days  notice  has  beeii  coniplied 
with,  and  there  seems  to  me  to  be  no  objection  to  the 
justification  of  the  added  bail,  after  two  diEi^s  notice, 
the  rule  having  been  previously  coihplied  with  of  giving 
four  days  notice. 

All  the  Bar  present  acquiesced,  that  such  was  the 
established  practice  of  the  Court,  and  that  the  notice 
given  in  this  case  was  good. 

Stephen  th^n  applied  for  further  time  to  inquire  into 
ike  sufficiency  of  the  bail,  Who  resided  at  tVanstead  in 
Essexj  urging,  that  the  plaintiff  had  not  had  sumcient 
opportunity  for  that  purpose  ;  but 

The  Coukt  held  him  Ibound  to  inquire  now  into  their 
sufHciency,  and  if  they  were  reacfy  to  justify,  there  was 
no  reason  why  they  should  not  do  so,  and  the  bail 
accordingly  j  ustitied. 


ScAurdag,  AxONYMOUS. 

Jon.  23d. 

Wherembaiihas  dn|[NB  of  llie  b«l(l  iti  ^i^  tbse nt^ed  llisit  he  wa«  a 
hSSdte^r*  at  Wefsek^effcr  ^t  the  tiftild  he  itgwted  to  becomfe  bail 
w^Tp  toju*.  *J>  th«  d^fenAftil?,  feiit  that  since  thto  Jte  haB  ceased 

tify.thcCourt      ttt'ftii^- 
Ful  grant  time 
to  add  and  it 


las- 


tifjr  another  in  ggg^  j^  would  not  allow  him  to  justify,  but  gave 

hU  stead,  (a}  ^  i  w 


(a)  Vide  Diawn  ▼.  C^arkt,  ante  3j  and  note  to  fliiy««r(f<  Bail,  ante  1. 


IN  THE  Fii9t'Piiitb  Yikk  of  6fiORfGE  III. 

the  defendant  leave  and  time  to  add  and  justify  ano-         }§ld 
ther  bail,  with  the  usual  notice  in  term  time.  


Hunt  agaittst  HAtNfiS;  SiowdM, 

Jitm.S8a. 

fyJMPStlLL  applied  for  Mtbej^  tinie  te  add  ^M  jt^  a  defendant  h 


iiff  ^e^h  bail  in  this  datse  In  Heu  bf  btiey  of  WBditt  ^^'^ 
tte  pkMtilF  tad  hdd  noticfe,  updii  an  tfffidi^it  ^tiritf  rf»«f  te 
that  on  Thursday  last  John  M6tfti,  th^  MW  in  qdej- 


tion,  had  consented  to  become  bail  for  the  defendant,  ^^^IJ^ii^ 

arid  justify  himsdf  witft  orle  Josiph  Sit^nht^  btit  «^at  ^JS^J^ 

ht  htiA  kiitce  t^fii^d  ^  ib  do.     Vpaik  knth  ati  M^  bail,  auB^f 

ddvit  ds  ifeis  he  trtisfed  thfe  Ootirt  tt^onJd  gr*at  thfe  iii*  to^si^H 

diligence  for  VMbh  he  ptayed.  ^"tdT^ 

to  become  bail 
on  that  ground 

Chitty  resisted  the  applicatiotl,  aind  prddtic^  fUfi  &ffl-  aft«r  he  had 
davit,  from  which  it  appeared  that  the  bail  John  Moore,  the^ourt  re-**** 
of  «rhbin  liotice  Hdd  beeri  gi^^H>   was  not  a  Bc^e-  f«»«dtimetoadd 

.  o  '  and  justify  ano- 

keepei-,  afid  did  dot  feVeri  feslde  id  the  hbtfse>  of  Which  ther.(a) 
lie  was  des6ribed  £(s  the  6t;cW|rier  iri  tie  rifetifefe  of  juSw 
tificatioii.    tf^dfi  this  affidavit  U  SHbiihitted  tkm  9^ 
defendaht  *yas  not  entitled  t6  thfe  ihdtrlg^nccf  prity^# 

Best  J.  I  think  this  affidavit  sufficiently  ft^edtihtii 
for  the  bail's  change  of  mind.  The  defendant  was 
bound  to  know  the  circumstances  of  the  persons  of 
whom  he  gave  notice  as  his  bail.  He  66iild  ddt  be 
i^mthi  of  the  sittmtibn  of  this  man^  cmd  under  such 
circumstaiia^s  I  db  n(6i  thiiik  hidi  ^hiitl^d  tb  ahy  ihdUU 
genee<    Bail  rejected,  and  time  to  add  refused. 


(a)  See    the   note  to  Hayv}ard*8  bail,   ante  1;  and  see  RawUn$'8  bail, 
anted. 


8  CASES  IN  HILARY  TERM 

18119. 

I^J**^'  George  against  Barnsley. 


Where  oM  of  TN  this  case,  bail  by  affidavit  was  put  in,  and  op- 
whom  notice  of  posed  On  the  ground  that  one  or  the  bail  was  an 
SS^aT'  attorney  of  this  Court,  practising  in  the  country.  The 
attDraey»t^  affidavit  in  opposition  stated  only  "  that  deponent 
tine  to  add  and,  believed  the  said  Lucas  to  be  one  of  the  attornies 
^lol^gthat^e  of  this  honourable  Court." 

deftndant  ought 
to  have  known 

that  drctun*  Waif ord  in  support  of  the  bail  said  he  would  have 

stance  b^bre  .  . 

notice  was  appHed  for  time  to  answer  such  an  affidavit,  but  that  he 
gtYen.(a}  ^^  ^^^  informed  by  his  client  that  one  of  the  bail  of 

whom  notice  had  been  given  was  in  fact  an  attor- 
ney of  the  Court,  and  therefore  he  should  only  apply 
for  time  to  add  and  justify  another  bail. 


Bbst  J.  The  affidavit  of  opposition  is  certainly 
sworn  very  loosely,  and  I  should  have  granted  time 
to  answer  it;  but  as  the  fact  really  is  that  one  of 
the  bail  is  an  attorney,  I  think  the  defendant  ought  to 
have  known  that  circumstance  before  he  gave  notice 
of  justification,  and  therefore  this  is  not  a  case  for  any 
indulgence. 

Bail  rejected. 


(a)  The  rule  M.  14  Geo.  II.  K,  JB.  orders  "  that  no  attorney  of  thb  or  any 
other  Court  shall  be  bail  in  any  action  or  suit  depending  in  this  Court  j" 
and  **  that  no  sheriff^s-officer,  bailiff,  or  other  ^person  concerned  in  the  execu- 
tion cf  procest,  be  permitted  to  be  bail  in  any  action  or  suit  depending  in  this 
Court.*'  See  the  decisions,  Tidd,  6th  ed.  250, 1,  2. 
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1819. 


•  ' 


Smith  against  Robeets.  *^ 

TLFJULE  opposed  the  justification  of  the  country  Diacbann  onder 

bail  in  this  case  on  an  affidavit  which  stated  that  Debtor^  Act 

John  TrickeL  one  of  the  bail  of  whom  notice  had  been  5?^'*^2'®*i5* 

'  disqaanfiei  nil 

given,  had  two  years  since  taken  the  benefit  of  the  from  jiti^ii^ 

Insolvent  Debtor's  Act,  that  all  his  effects  had  been  are  ikble  under 

assigned  for  the  benefit  of  his  creditors— that  no  divi-  bMdffMtiS'"li 

dend  had  since  then  been  declared,  and  that  the  house-  "***  of  itwfr  an 

objection  wben 

hold  goods  in  his  possession  were  the  separate  property  the  mt^  has    ' 

r  1  •        •<•  obtunco  nit 

Ot  his  Wlte.  certiactte.(e) 

Best  J.  Bankruptcy  would  not  have  been  an  objec- 
tion to  this  bail,  because,  the  certificate  would  have 
made  him  a  new  man ;  but  the  circumstance  of  bis 
having  taken  the  benefit  of  the  Insolvent  Act,  is  an 
insuperable  bar  to  his  justification,  as  under  that  act, 
his  future  effects  are  liable.  (6)     Bail  rejected. 


(a)  Bankropts  who  have  not  obtained  their  certificatei  may  be  objected 
to:  or  such  as  hare  been  twice  banlLmpts  and  have  not  paid  fifteen  shilling! 
in  the  pound.  JMbtmtam  t.  WiUtbu,  M.  T.  21  Geo.  3.  K.  B.  Tidd,  6  ed.  tSS. 
S.  C.  reported  as  of  24  Geo.  3.  Imp.  K,  B»  180.  8th  ed. ;  see  RawUn^t  bail^ 
ante  $,  and  note  a. 

(6)  See  53  Geo.  3.  c.  102.  sec  10. 


SiMMONs's  BaiL 


TM/ALFORD  applied  for  time  to  rectify  a  mistake  Four  days  time 
in  the  jurat  in  this  case,  which  was  bail  by  affida-  f^'lltakeb  the 
vit,  it  not  appearing  in  the  bail- piece  that  the  person  ^J^^^^ 
before  whom  the  bail  was  taken,  was  a  commissioner,     that  the  bail 


1%  §AS£B  IN  HILARY  TERM 

rtrlflf.  The  Court  granted  four  days  to  obtain  another  bail- 

were"to^  b^  picce,  serve  fresh  notice^  &c.  the  proceedings  having 
fore  a  iscftmntf-  been  at  BrightlifeiftfSftMie. 

rioiier.(aJ 

fftftf  =  ht  b^feceV  7%^)  rofm^;  4  ed.  114. 


Simmons  against  Morgan. 

'^iSt^'^  IN  this  case  the  jnrat  of  the  bail-piece  stated  the  oath 
hd4deiecthrft  ^  to  have  been  taken  before  the  commissiemer  ''at 
••«wom  mt  Market^' — meaning  Market  Harbour  in  Norfolk,  and 
^^'Ma^ketl^'  Jforrfwe^Aer  8p{)Hed  for  tiirie  to  amend  the  proceedings. 

bowrf  but  time 

the  defect  (0  BlfcsT  J;    Murket  Harboikr  was  evidently  intended, 

ftom  the  jpr^viotiii  rebital  of  the  bail-piece,  but  the  mis- 
tkkt  tm^  ht  reetified;    Tak^  a  Week's  tim^. 


(b)  See  preceding  case,  and  Web$ter''s  bul,  infra. 


Saturday,  WeBSTER*S  Bail. 

Jan.  f  3d, 

Jurat  of  bail-      rpHE  jurat  of  the  bail-piece  in  this  case  omitted  to 

piece  omitting        X  . 

to  state  place  of  state  that  it  was  sworn  "  at  Southampton,'*  from 

^OT™°to    "*     whence  the  proceedings  came;  and  CAtV^y  applied  for 
«ncnd.(<j)  ^jjjj^  ^Q  re-swear  aiii  juilerta  tm  proceedings.     The 

Court  gave  four  days  time  for  this  purpose* 

» 

(c)  Vide  t^e  last  ^6  casfSi  and  ttajfivtti^i^f  ikA,  aitfe  1. 


IN  THE  tirrr^takTU  Tuin  of  Gt6liGE  III.  H 

ANONtsrotjs.  ^'it 


tme 


/^N  the  IStii  o^  ffovemher^  one  of  tlie  coantry  bail  in  whera  sabM- 

this  case  tiras  taten  before  a  commissioner  at  bai\  21^^  'mtht^' 

when  the  party  was  in  solvent  circamstances :  since  country  one  of 

then  a  docquet  had  been  struck  dgaitist  him,  and  cmme  baokrapt, 

the  Court  gaye 

t&MpWl  ii6^  dp^ed  for  tini^i  tb  H^A  hM  jdkiiy  ^^  motto 
inotti^r  bafil,  and  bbtainted  fotit  diiyi;  **"'"^ 

fi)  Tte  Pu^  T.  OkM,  wM  »}  iljfMn  biff,  aAtfe  4;  fe^lMriV  to, 
ante  ],  ai^iiale  to  tbut  caae. 


EtDON  against  IIaig. — In  J^ank.  ^m 

J^  JS.  TAUNTON  moved  for  a  rule  to  shew  cause  Notice  of  cxe- 

'     ^  cotiiiif  a  wpit  tm 

why  a  writ  of  inquiry  executed  in  this  case  should  inquiry  on 

not  be  set  aside   for   irregularity.     The   irregularity  "^^^^^^J^ 

complained  of  was,  that  the  notice  of  executing  the  iwtant,"  when 

,.iii.  *j  • '  Inftdtnttouxu  fell 

writ   of  inquiry  served  upon  the  defendant  was   for  on  the  loth  of 

«  Wednesday,  the  11th  day  of  Awe  inst.  ;*'  whereas  tte  ^^'^^^ 

1 1th  of  June  feli  on  a  Thursday,    fins,  te  contendfeii  H««y.  ^  ««- 

:        '       ^     .        .  i,!,,  "^  ■      I       .      •         •  •  ,•  .  cuted,  is  sum- 

was  clearly  irregular.    The  defendant  was  entitled  to  eient,  and  the 

his  notice  of  executing  the  writ  of  inquiry  for  ned-  set  aside  the 

nesdajf.    It  was  the  plaintiff's  business,  therefore,  to  ^"fj^q^^* 

take  oare  that  his  notice  was  conceived   in  correct  the  defendant 

not  swearing 

"■  •  -^--...-..— ^..-._..--.__,._^....^.  that  he  was 

thereby  mis- 

(h)  Se6  also  BaUen  v.  HarrlipR;5  Bus.  &  P.  1.  There  are  manyr  cases  in  which  led.  {b) 

a  mistake  in  a  notice,  where  the  meaning  is  obrious,  will  not  affect  its  validity, 

as  if  k  dedaitil&m  i€  myif'M  ifadork^  ti  ptead  in  — ,  U  ^l  b^  im^rihok 

Itt  aieto  witlkin  tliA  number  6f  days  allowed  by  the  rules  of  the  Court,-  aodiiet 

the  exphmtion  of  that  time  jadj;ment  may  be  agned  for  want  of  a  plea.    Hif' 

ferman  t.  LangeUe,  2  Bos.&  P'ul.  363.     )n  a  notice  to  quit  delivered  at  mi- 

chaelmat  1795,  directing  the  tenant  to  qait  at  Lady-day  1795,  the  impossible 

jear  was  rejected  by  the  Court,  and  the  notice  held  good.  Doe  ▼.  Kightley, 

7  T,  R,  63.    In  like  manner,  an  impossible  year  will  be  rejected  in  the  £ng- 

Dsh  notice  at  the  foot  of  common  process.  Steel  ▼.  CampbeUf  1  Taunt,  4.  424. 


£ldon 
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1819  terms;  and  if  he  worded  his  notice  so  ambiguously 
that  there  was  no  certainty  as  to  the  day  mentioned, 
he  must  take  the  consequences.  It  was  true,  that  the 
defendant's  affidavit  did  not  complain  of  having  been 
deceived ;  bi^t  it  stated,  that  the  defendant  had  no  rea- 
son to  suppose  that  the  writ  of  inquiry  would  have 
been  executed  under  such  a  notice ;  and  that  he  knew 
nothing  of  it  until  judgment  was  signed.  Here  the  day 
of  the  week  was  the  material  thing  to  attend  to ;  but 
in  Batten  v.  Harrison  {a),  the  day  of  the  month  was 
the  most  important  feature  of  the  notice,  and  there  the 
Court  rejected  the  day  of  the  week  as  surplusage.  The 
plaintiff,  in  that  case,  was  right  with  respect  to  the  day 
of  the  month,  but  wrong  as  to  the  day  of  the  week ; 
and  it  was  held,  that  the  mistake  was  not  material ;  but 
here  the  material  part  of  the  notice  being  irregular, 
the  defeiidant  was  entitled  to  the  benefit  of  the  ob« 
jection. 

Abbott  C.  J.— The  mistake  in  this  notice  is  appa- 
rent upon  the  face  of  it.  The  day  of  the  week  is  rightly 
mentioned,  but  there  is  a  mistake  in  the  day  of  the 
month.  It  was  the  defendant's  duty,  under  such  cir- 
cumstances, to  have  sent  to  the  plaintiff  to  know  whe- 
ther he  meant  Wednesday,  without  reference  to  the  day 
of  the  month,  inasmuch  as  he  was  entitled  to  his  notice 
for  the  Wednesday*  Any  reasonable  man  must  have  un- 
derstood what  was  intended, — that  it  was  intended  to 
execute  the  writ  of  inquiry  on  that  day  in  order  that 
the  plaintiff  might  have  judgment  within  the  time 
allowed  him  by  the  practice  of  the  Court ;  and  there- 
fore considering  the  defendant  to  be  a  reasonable  man, 
the  notice  was  sufficiently  understood.  The  defendant 
does  not  venture  to  say  that  he  was  misled,  and  I  think  we 


(a)  SBos.ifPuLL 
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1819. 


cannot  presame,  what  he  will  not  venture  himself  to 
suggest. 

Etsmv 

Batlsy  J. — In  the  case  of  Batten  v.  Harrison  (a),  9aio. 
the  Court  supported  the  notice,  and  I  think  they  did 
verjr  right,  because  there  the  day  of  the  month,  and  not 
the  day  of  the  week,  was  the  material  thing  to  attend 
to.  Here  the  day  of  the  week  is  the  material  point, 
and  that  day  is  expressed.  If  there  was  any  mistake 
apparent  upon  the  &ce  of  the  notice,  the  defendant 
ihould  have  asked,  '^  Do  you  mean  one  day,  or  the 
other  i "  It  is  not  suggested  in  the  affidavit  that  the 
defendant  was  deceived ;  and  as  we  think  he  was  not, 
there  is  no  pretence  for  this  motion. 

HoLBOYD  J.— There  is  every  reason  to  suppose  that 
the  defendant  could  not  be  misled  by  the  notice,  be- 
cause the  writ  of  inquiry  was  to  be  executed  in  Term 
time,  and  not  in  the  long  vacation.    The  defendant 
must  have  known  that  the  object  was  to  obtain  judg- 
ment of  the  term,  by  the  very  notice  which  was  given 
him.     Wednesday  being  the  10th,  and  not  the  1 1th  day 
of  the  month,  the  defendant  could  not  but  have  known 
the  object  of  the  plaintiff.    It  is  suggested  that  the 
notice  was  served  on  the  2d,  and  therefore  it  would 
have  been  good  for  the  10th,  but  not  for  the  11th  of 
June ;  but  that  will  not  help  the  defendant,  for  if  there 
had  been  any  mistake  in  the  notice,  it  ought  to  have 
alarmed  his  suspicions,  and  induced  him  to  ask  of  the 
plaintiff,   which    day   was   intended.      He  does   not 
pretend  that  he  was  misled,  and  we  cannot  presume 
that  he  was. 

Best  J.  concurred  with  the  rest  of  the  Court 

Rule  refused. 

(a)  S  Bm.  4  Put  1. 


1819. 

.^rcrr  Walton  against  Hutton. 

*'lr  nniNDAL  moved  to  change  the  venue  in  this  case 

feg  fbftt  the  q^we  of  ff?f^o  (jTe^t  flf  f,  feoji^p  ijnd^j: 
iW/.)  W9^  *t  PjBivri^  ip  C^pij>.erljiq([iTr-jfe9<t  %  pja^i^r 
itiff  h^d  sjkffeic^dpfte  ftafiz^eg  fpr  Jhe  qqu;ity  ^o  ga§^  yj^^- 
,aut  Ijriogiflg  ^is  >qt?oii,  ^d  th^f  all  t|i^  jyitjcjef^es  re.- 
Aid^  in  lEawftt/^rlMrff    Thg  8#^^yjt  ^id  flpt  ^yfpajr  fo 

iZ]rcuin^9J0^§«  Ao  j»t^^ . 

The  Court  will  Aebott  C  J.-rUplew  ypB  ?ite%r  ^9  ^ft.*?/  f^ 
Tcn^fromLiw-  Court  Cannot  int^rfos^.  We  ppg^f  ^9};  tp  jb§  g.ai)j8^ 
era  ^mi^T^"  upon  to  draw  an  inference,  which  the  party  himself  will 
SJjT^hL  ^^^  ««^¥^  ^®  anggest.  Ypu  m^^  ani.qnjl  rt»iB  #^vit 
dant,  without  an  bjT  ?3¥«iuring  Jto  ^fite,  if  ^^r^  f^re  ,fgljr^ 

affidavit  of  t*    i         />       j 

■erit..(«)  .»«Ji?  f<v^f.g- 

(a)  See  7kU.  6  e4. 696, 7, 8. 

» 

Onthei9thiViH    ff^JLPDRD,  on  Ahe  dftth  of  ifpvmb^  i^^%^ 

vember  a  motion      f  /      «  .  *  t       ,  .  #• 

was  made  to  set  ^ '  oecm  mpyed  tQ  sei;  aawte  Jibe  ser-Yic^^pf  pjrpR^ss  an 
S^J^'foJ*''*  *^  ^ase,  on  Ae  grojui^  of  irr^ulq^rity.    Xb/^  profit 

irregularity,  but  qi^CQi^reft^^tb^  ^pptoti^nj  dir^of;  appended  ajfi^t  tp  l?e  pn?^u^, 
which  was  not  done  untd  the  ^t  day  of  the  following  term.  HeU  that  tfie  applioitlon  m* 
too  late,  the  paif)^  bifiln^'  sulB^^  tmife  Aya  of  W  prcfviuus  t»nn  t0  t)^p^  ^i}^t  )^ 
newing  his  Applkitiw*  {b)  In  order  to  set  aside  thp  serrice  of  a  writ  in  a  wrong  county, 
thtre  must  be  a  iSlitlTfe  iShdayit/i&cfwhig  t'&ktli^re'^ouldl^  no  iii^ute'astb  ifhe  b«ondary;^) 

^b)  J^^.  #.  |dl  mofiofis  to  a^t  aside  proceedings  /orinf^guljjrj^  we  re- 
iect^^«.unle|s  made  within  a^reason^le  time,  although  no  neiy  step  has  been 
taken  by  either  party.  Fletcha  v.  Welts,  1  ^anh  551,  per  dibbs^  O.J. 
1  Marsh  300.  Ttdd,  6  ed.  540.— In  the  Exchequer,  they  must  be  Jnade  in 
the  term  in  v^hich  t^e,  irregularity  is  committed.  3  Price  Rep,  37.— -In  C.  P. 
the  application  must  be  made  as  sooii  as  the  irregular  party  takes  one  step 
mosp  whic^  &^ws  that  he  does  not  mean  to  abandon  the  defective  proceeding. 
Fieicher  V.  iVells,  6  Taunt,  191.    1  Marsh  550.  Dand  t.  Barnes,  6  Taunt.  6. 
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W3S  .4iFCCtftd  IP  ^  Ati^f i^  <^  f he  ppUD.ty  fjf  jS/offffs/er, 

during  tb^  re»|ii»4ftr  »«f  $fee  X^W^  »P*  ft^w  Wft{f9^ 
piPflMilKced  ^Nph  an  affidavit,  and  prayed  the  rule;  stating, 
that  the  process  was  returnable  on  the  last  return  day 
in  Michaelmas  Term,  namely  the  19th  November. 


1  Jfors^  403.  5  Taunt.  664.    In  ledimc/i  t.  Prmgndl,  1  Moore  {99,  the 

€oiirtaf  6.  P.ih^  llut  tlie  defendant  might appljr  to  9et  uiflc  ib«  |KO^(fi- 

inSi^ferv^  of  |^  ynt,]^^  ji^^gi^  <9?*>i^f/#^}#  i^e  jff^^ had  en- 

fF^  ^  .«»P?WV>cc  A^  SP?  IPd  ^^  )^y^f^  a^ticeof  dccfwatjpn 

iq^  eiven  j^  rol^  to  filead. 

(e)  The  law  is  dear  tint  the  Courts  wiU  set  afide  die  service  of  a  writ  In  a 

Aferent  county  from  tet  toihediedfffllirhlQbit  bjtoyst^fprqxViq^po 

^whfci5»ttf«]^ft^l¥>W^a#»pfjftf  tfgC9|«^.  pf^y./osfCC,4:^f,;r. 

^  Wmmi:Q^'  ?  Tmfr  S^-  f  ^ff^  ^  ?.  C.  In  tiif  Commyn 
fleas,  the  defendant  may  ajmly  to  set  aside  the  proceedings,  although  the 
]>Iamtiff  may  have  entered  an  appearance  for  him,  and  served  him  with 
t  nolioe  of  deolnpition,  and  given  a  rule  to  plead,  X4i0fh  ▼•  9'in!Mf'» 

oot  be  |et  a^^  if  tfim  he  i^v  disput^  whqjit  the  b^undari^f'  ChoMe  y.  Joyce, 
4tf.45.4iS.   IW^aUm  V.  Giry,  7  Toiiiif.  m  2  Jf^  iModte 

S99.  Andithe  aiBdavits  in  snpp^t  of  the  application  tp  jMit  aside  Jthe.pin)Qfss 
JQDst  aegatife  wy  Jopht.     fljijs  m  ^  j.  fTijIifW,  13t^  VflB.  1^8, 

¥-  F«?  ffl(?yff}  S^'^  f  flile  f^ll^  ,iH^  fl^p  ^^dant  tp  show  oause  why 
•t^ei^vKeof  thej^titat^ndtbe  sul^sequent  proceedings  should  not  be  set 
•side  for  irregularity,  the  latitat  being  directed  to  the  sheriff  qf  &mene(sftire, 
and  served  in  the  parish  of  5^.  Mary  BatcUffe,  in  the  county  oi  the  filty  of 
BrittoL  The  affidavits  on  which  the  rule  was  moved  did  iiot  contain  an 
aUegation,  that  the  place  in  which  the  writ  was  served  was  not  on  the  confines 
Oj^the  i^ounty  t9  the  sheriff  of  which  it  was  directed :  nor  did  they  state  that 
the  lin^ts  of  the  two  jurisdictions  were  not  disputed.  But  it  was  submitted, 
t|i^  if  any  donbt  exited  concerning  the  boundaries  of  the  different  counties, 
the  fiurt  should  be  stated  in  the  affidavits  in  answer  to  the  rule. 

&d  D^  CttruuB.— -It  is  not  sworn  that  there  is  no  doubt  as  to  the  confines. 
Apy  dopbt  of  t^t  kpd  must  be  negatived  in  the  affidavits  in  support  of  the 
apDycaUoou-^-rrRule  i^efu^.  '  ^ 
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•18 19.  Per  Curiam. — You  are  now  too  late  in  your  ap- 

-    ..  "plication.    You  suffered  the  whole  of  the  remaining 

iij«Mijrt,        part  of  the  last  term  to  go  by  without  producing  the 

affidavit  required  by  the  Court.    There  were  nine  days 

during  which  the  amended  affidavit  might  have  been 

produced;  and  therefore  you  are  now  too  late. 

Rule  refused. 


Mandmf,  VaNSANDON  OgainSt  CORSBIE. 

Jan.  f  5th. 

A  cognovit  given    A    MOTION  was  made  last  Term  to  stay  proceedings 

wan  action  for      XJL  .        ,  . 

debt,  interest,  '  m  this  case^  upon  a  cognovit  given  by  the  de- 
red  after  a  se-  Pendant  to  the  plaintiff,  in  an  action  upon  a  bill  of 
cret  act  of  bank- exchange,   as  acceptor.     On  the  10th  of    November 

raptcy,  18  dis-  . 

cbarc^dby         18 16,  the  defendant  committed  a  secret  act  of  bank- 

bankmptcy  and  i       « ^  i     i  .    .       i 

certificate,  (a)     rtiptcy;   on  the  15th  he  gave  a  cognovit  m  the  action 
.  brought  against  him  by  the  plaintiff;  the  cognovit  was 
.not  delivered  to  the  latter  until  the  21st,  and  on  the 
25th  of  November  a  commission  issued  against  the  de- 
fendant, and  he  subsequently  obtained  his  certificate, 
the  plaintiff  neglecting  to  prove  his  debt  under  the  com- 
mission.   The  plaintiff  afterwards  sued  out  execution 
upon  the  cognovit,  and  the  ground  of  the  application 
to  stay  the  proceedings  was,  that  the  debt  for  which  it 
was  given  being  proveable  under  the  commission^  all 
.  further   proceedings  were  barred   by   the  defendant's 
certificate. 


(a)  The  general  rule  is,  that  where  the  cause  of  action  was  for  a  debt 
existing  before  the  bankruptcy,  the  interest  and  costs  even  of  a  writ  of  error 
accruing  afterwards  are  likewise  discharged  in  the  same  manner  as  the  original 
debt,  Blandfordv.  Foote,  Coicp.  158.  iStra,  1196.  1  WiU,  Rep,  41.  Scott  ^, 
Ambrote,  3M,S^S,  326.  CulUu  Bank,  L,  104  to  107.  But  if  the  original 
demand  was  for  damagts,  and  the  judgment  was  not  signed  until  after  the  act 
of  bankruptcy,  the  certificate  is  no  bar,  though  the  verdict  was  obtained 
before.  Bun  y.  GUbert,  2  itf .  ^  5. 70. 


CoMtBlB. 
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F.  Pollock  now  shewed  cause^  and  he  cited  Wybomt  1819. 
V.  Ross  (a),  where  it  was  held  that  a  cogruyoit  is  not  """^ 
discharged  by  bankruptcy  and  certificate.  It  might  be  agamti 
true  that  the  original  debt  for  which  the  cognovit  was 
given,  was  proveable  under  the  commission ;  but  there 
was  a  part  of  the  plaintiff's  claim  which  would  not 
have  been  allowed  by  the  commissioners,  viz.  the  inte- 
rest on  the  bill  of  exchange  and  the  costs  of  the  pro- 
ceediugs^  which  formed  a  considerable  part  of  the 
demand,  and  therefore  quoad  the  interest  and  costs, 
judgment  might  be  entered  up  on  the  cognovit,  and  exe- 
cution issued,  notwithstanding  the  defendant's  certifi- 
cate. 

Abbott  C.  J. — The  cognovit  does  not  constitute  a 
new  demand,  and  consequently  the  debt  for  which  it 
was  given  was  proveable  under  the  commission  by 
46  Geo.  3.  c.  135.  If  it  constitutes  no  new  demand, 
then  your  old  demand  cannot  now  be  sustained,  for  it 
is  barred  by  the  certificate.  The  interest  in  this  case 
follows  the  nature  of  the  original  debt,  and  is  not 
severable  from  it,, and  therefore  if  you  cannot  prose- 
cute the  defendant  further  for  the  principal,  it  seems 
to  me  that  you  ought  not  to  prosecute  him  further  for 
the  interest.  The  case  cited  as  an  authority,  does  not 
appear  to  me  to  throw  any  light  upon  the  subject; 
nor  can  I  see  the  ground  upon  which  that  case  was  de- 
cided. The  defendant  there  had  given  the  plaintiff  a 
cognovit  for  the  amount  of  a  banker's  check,  on  which 
he  was  sued.  About  two  years  afterwards  a  second 
commission  of  bankrupt  issued  against  the  defendant, 
and  he  had  since  obtained  his  certificate.  The  plaintiff 
having  entered  up  judgment,  and  taken  out  execution, 
a  motion  was  made  to  set  it  aside,  the  defendant  sug- 
gesting that   the  cognovit  was    discharged  by  bank- 

(a)  2  Taunt.  68. 

c 
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lii^.  Ttpfty  iad  fcfertifidate.  The  import  Says  "  Brit  the 
-..TTT*.-  Court  obis^fved,  that  a  cognovit  is  a  mere  acknow- 
^g^  krfgmettt  ot  th6  amotiht  of  the  damages;  aiid  i^her^ 
d  tdah  ^CKifoVledges  the  6au^e  of  adtion,  th&  plaintiff 
isiky  Sigh  judgment  at  any  tittfe.  This  was  not  like  a 
v^aitatft  of  att6tn6y."  Stirdy  something  mote  must 
have  p^Sed,  than  ^hat  is  stated  in  the  j^eport.  The 
case  does  ttot  state  whether  thete  Wad  a  tenificate 
uiider  the  6tht  commission,  tior  that  the  defendant  had 
paid  fifte^Yi  shillings  in  the  ^outid  ufider  the  Seeond. 
A  ease  §0  st&ited  we  tannot  eohsider  as  any  atithority 
on  the  presetit  occasioti.  Suppose,  iti  the  i)resent  case, 
no  cognovit  had  been  given,  and  you  had  obtariied 
judgment  and  sued  out  execution,  could  you  have  had 
^jby  firtiits  of  it  ?  Sutely  tiot,  for  at  the  very  time  the 
d^fendaht  "Wks  k  bankrupt.  Ycft  trould  have  b^en  cil- 
tlded  to  fifove  the  debt  xitAer  the  eotnmission,  and  you 
W6f(dd  hive  been  allowed  interest  tp  to  the  date  of  it. 
Hie  ipplicatioto,  hfi  this  catse,  ik  to  stay  the  proeeedihgs, 
attd  I  km  elearly  of  dpinion  that  they  oaght  t6  b^ 
rff«yed. 

SiViElr  i.  it  is  quite  clear  ttat  if  ybti  sue  for  a 
Aeii  #liicii  Carries  intei^^t,  atid  obtain  judgment,  kxiA 
tte  pairty  afterWirds  becomes  Ji  baiiktupt,  (the  original 
flefct  being  provejible  tindfer  the  eomtnissioti,)  and  he 
obtains  his  certificate,  the  interest  atid  Subseqiletit  coStS 
are  not  SeVefjtbie  from  the  btiginal  debt,  but  the  whole 
is  barred  by  the  certificate.  You  dould  have  J)rbved  ifi 
diis  ease  principal  and  interest  up  to  the  date  of  the 
fcommission,  and  as  the  cdgriotit  h  given  before  the 
date  of  the  commission,  Why  then  the  whole  iS  principal, 
and  the  one  caiihot  be  sepai'ated  frdm  the  other.  Sup- 
pose the  cognovit  to  be  in  tte  nature  of  a  new  sceurity, 
and  that  it  otfght  to  constitute  a  new  debt,  still  aS  the 
commission  did  not  issue  till  after  it  was  given,  you 
would  be  entitled  to  prove.    All  the  late  Acts  of  Par- 


€0B8BtS. 
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liament^Uow  you  to  prove  principal  and  interest  up  18 1^. 
to  the  date  of  the  commmission,  without  considering  ""^^ 
when  the  act  of  bankruptcy  was  committed.  It  seems  agamu 
not  to  be  disputed  that  the  principal  debt  is  barred  by 
the  certificate,  then  if  so,  it  appears  to  me  that  the 
interest  and  subsequent  costs  follow  the  nature  of  the 
original  debt,  and  that  the  proceedings  on  the  cognatfH 
must  be  stayed. 

HoxROTD  J.  and  Best  J.  both  concurred. 

Rule  absoloiie. 


Jackson  against  Hallum.  ^TlSfti 


Jtm,  fbth. 


^TRESPASS  against  a  surveyor  of  highways,  for  re- 
moving an  alleged  nuisance  to  a  public  way.    At  DefcDdant  har- 
the  trial  before  the  Chief  Baron  at  the  Nottingham  Lent  ^d  oS^ed  a^' 
assizes,  1817,  the  plaintiff  had  a  verdict,  the  defendant  j[S*^  ^1^*^°^^. 
being  prevented  from  going  into  evidence  that  the  tres-  diet  against  him, 

t  •  •  •  •  instead  of  going 

pass  was  committed  in  removing  a  public  nuisance,  on  downagtunto 

an  objection  taken,  that  he  had  not,  as  surveyor,  given  ^^if^^^^ 

the  usual  notice  required  by  the  12th  section  of  the  ge-  *i®  f^**®"^/"" 

neral  highway  act,  13  Geo.  3.  c.  78.  to  be  given  before  was  liable  to  pay 

^1     ^     ,  ,  .  •  the  costs  of  the 

a  surveyor,  in  that  character,  removes  a  nuisance.     In  former  trial.(«> 
the  following' term,  the  defendant  moved  for   and  ob- 
tained a  new  trial,  on  the  ground  that  any  subject  is 
at  liberty  to  abate  a  public  nuisance,  and  therefore  the 


(a)  Where  there  was  a  verdict  for  the  defendant^  and  a  new  trial  avi(arded, 
upon  a -question  of  law,  without  any  thing  being  said  as  to  costs ;  and  the  par- 
ties, hutead  6f  proceeding  to  a  second  trial,  agreed  to  state  the  facts  specially, 
as  if  a  case  had  been  reserved  at  the  first,  on  which  the  postea  was  afterwards 
delivered  to  the  pluntiffs;  they  were  held  entitled  to  the  costs  of  the  first 
trial,  B4)bertsm  v.  UddeU,  10  East.  416.  See  the  cases  collected,  Tid.  6th 
ed.  937. 

c  2 
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1819»  notice  was  immaterial,  and  the  defendant  ought  to  have 
~~  been  permitted  to  go  into  the  merits  of  his  case  ;  but 
agmnu  nothing  was  said  about  costs.  Afterwards,  the  defend- 
ant declined  going  down  to  trial  again,  and  gave  the 
plaintiff  a  cognovit,  thereby  confessing  the  action.  The 
Master,  in  his  taxation  of  costs,  not  having  allowed 
the  plaintiff  the  costs  of  the  former  trial, 

Hullock  Serjt.  obtained  a  rule  in  the  last  term,  calling 
on  the  defendant  to  shew  cause  why  the  Master  should 
not  be  directed  to  review  his  taxation,  and  to  allow 
those  costs. 

Denman  now  opposed  the  rule,  and  cited  the  cases  of 
Mason  v.  Skurry,  {a)  Bird  v.  jippleton,  (b)  and  Howarth 
V.  Samuel,  (c)  relying  principally  upon  the  general  rule 
laid  down  in  the  first  mentioned  case,  that,  where  no- 
thing is  said  about  the  costs  of  the  first  trial,  and  they 
are  not  reserved  to  abide  the  event  of  the  second  ver- 
dict, the  successful  party  on  the  second  trial  is  not  en- 
titled to  the  costs  of  the  first  This  rule  was  strictly 
applicable  to  the  present  case,  because  it  must  be  taken 
that  the  suit  was  determined  by  the  cognovit,  which  in 
legal  effect  was  the  same  as  if  it  had  been  determined 
by  a  second  trial ;  and  there  was  no  reason  why  the 
defendant  should  be  placed  in  a  worse  situation  than  if 
he  had  gone  into  what  might  be  more  strictly  called  a 
second  trial.  The  general  rule  being  established  by  the 
cases  referred  to,  there  was  no  sound  argument  why  it 
should  be  departed  from,  unless  a  case  could  be  found 
precisely  in  point  with  the  present.  No  such  case 
could  be  found;  for  this  was  distinguishable  from  Booth 
V.  Atherton,  (d)  where,  after  the  argument  of  a  special 
case,  the  Court  directed  a  new  trial,  because  the  case 


(a)  Dougl.  437.  (c)  lB.S^A,  566. 

(6)  1  EaiL  R.   111.  (d)  6  7.  R.  144. 
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was  insufficiently  stated;  the  defendant,  without  going  1819. 
to  trial  again,  gave  the  plaintiff  a  cognovit,  and  the  . 
Court  held  that  the  defendant  was  liable  to  pay  the 
costs  of  the  former  trial.  So  severe  a  rule  as  this  could 
not  apply  to  the  case  of  this  defendant.  There  was 
nothing  to  compel  him  to  go  down  to  a  second  trial, 
and  put  himself  to  the  enormous  expense  of  such  a 
proceeding.  The  only  difference  between  terminating 
the  suit  by  a  cognovit  and  going  down  to  a  second  trial, 
was  that  the  plaintiff  was  put  into  a  much  better  si- 
tuation. Under  such  circumstances,  the  Court  would 
hardly  say  that  the  defendant  should  suffer  for  not 
going  down  to  a  second  trial. 

■  •  • 

HuUock  Serjt.  in  support  of  the  rule,  said,  that  the 
only  question  was,  whether  the  Court  would  in  this  in- 
stance conform  to  a  rule  of  practice  which  had  been 
established  for  more  than  thirty  years  in  the  case  of 
Booth  V.  Atherton,  (a)  and  which  was  precisely  in 
point.  The  other  cases  cited  were  quite  distinguishable 
from  the  present,  in  every  respect.  Relying,  therefore, 
upon  Booth  v.  Atherton,  he  submitted  that  the  rule 
most  be  made  absolute. 

Abbott  C.  J.  I  think  the  plaintiff  is  entitled  to  the 
costs  in  this  case.  The  plaintiff  obtained  a  verdict  at 
the  first  trial  upon  a  point  distinct  from  the  merits  of 
the  case.  On  the  application  of  the  defendant  for  a 
new  trial,  the  Court  directed  that  there  shall  be  a  new 
trial,  saying  nothing  as  to  costs ;  and  if  the  case  had 
gone  on  to  another  trial,  the  plaintiff  would  only  have 
been  entitled  to  the  costs  of  that  second  trial,  provided 
he  had  succeeded.  But  the  defendant,finding  that  he  has 
no  ground  of  defence,  and  not  chusing  to  run  the  risk 


(a)  6  r.  K.  144. 
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Iftlfi*  of  having  damages  found  against  kim,  thinks  proper  to 
give  a  cognovit,  thereby  acknowledging  that  he  has  no 
ground  of  defence.  He  confesses,  by  that  proceeding, 
that  the  former  verdict  was  substantially^  though  not 
formally,  right.  Something  must  have  occurred,  in  the 
oourse  of  the  first  trial,  to  induce  the  Court  to  grant  a 
new  trial ;  but  the  defendant's  subsequent  conduct,  in 
giving  a  cognovit,  shews  that  he  wanted  no  new  trial, 
and,  therefore,  I  see  no  reason  why  we  should  deprive 
the  plaintiff  of  the  costs  of  the  first  trial. 

BikTLST  J.  The  case  of  Booth  v.  Aiherton  seems 
to  me  to  be  exactly  in  point,  and  every  other  case 
cited  is  distinguishable  from  the  present.  Where  there 
is  a  rule  for  a  new  trial  granted,  and  a  second  trial  takes 
place,  the  cases  in  this  Court  say,  that  the  costs  of  the 
first  trial  shall  fall  to  the  ground.  The  practice  of  this 
Court,  in  this  respect,  is.  different  from  that  in  the 
Cowrt  of  Common  Pleas;  for  there,  if  the  two  verdicts 
are  the  same,  the  party  who  succeeds  in  both  is  entitled 
to  the  costs  in  both,  (a)  But  Booth  v.  Athtrton  esta« 
Uisbes  a  distinctioQ  between  the  case  where  there  is  a 
second  trial  and  that  where  there  is  not  a  second  trial. 
Where  a  party  has  obtained  a  rule  for  a  second  trial, 
but  afterwards  says  Aat  he  does  not  want  a  second 
trial,  and  does  sot  diuse  to  stand  the  result  of  it,  it 
skews  that  the  implication  to  the  Cowrt^  to  set  aside  the 
first  verdict,  tvais  not  founded  on  the  merits  and  justice  of 
^becase.  The  case  cited  from  I  BameweUy.  Aiderson 
b  plaialy  distingiushabk  from  this,  because  there  the 
party^  who  was  ultimately  right  at  the  end  of  the  cause, 
iwas  desirous  of  having  allowed  to  him  tl^  costs  of  a 
trial  upon  which  he  was  beaten.    It  seems  to  me  that 


(«)  Woromttnkire  Ganal  GompBny  v.  Trent  Naviga^oa,  f^  Manh,  478. 
Bird  V.  AppkUm,  1  East,  112.  Parker  v.  WeUs.  1  Hoi.  BUl  639.  note. 
Trdawitey  v.  Thomas,  1  H.  Bla,  '641.    Tldd,  (6th  ed.  9S7. 
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the  Master,  in  this  case,  ought  to  have  allowed  the         l^}^* 
costs  of  the  first  trial.  - 

HoLROYD  J.    I  am  of  the  same  opinion,  that  the      '    a"''«« 
costs  of  the  first  trial  should  not  have  been  refused. 
The  rule  which  has  been  laid  down  in  the  case  refierred 
to,  of  Booth  V.  Atherton,  is  applicable  to  the  present 
case,  and  it  appears  to  me,  from  the  circumstances  of 
this  case,  it  is  but  justice  that  the  plaintiff  should  have 
the  costs  he  prays  for.    If  I  understand  the  case  rightly, 
at  the  first  trial  the  defendant  defended  himself  upon 
the  ground  of  being  a  surveyor,  having  special  powers 
under  the  Highway  Act.    That  ground  of  /defence  was 
met  by  shewing  that  he  had  not  given  the  legal  notice 
required  by  that  act  before  he  proceeded  to  pull  down 
the  alleged  nuisance.     He  then  said  ''  notice  is  not  ne« 
cessary,  because  what  I  pulled  down  was  a  public  nui- 
sance,  and  all  the  king's  subjects  had  a  right  to  put  it 
down ;"  and  upon  this  ground  he  prayed  that  there  may  be 
anew  trial  granted,  in  order  that  the  merits  may  be  en- 
tered into.  The  new  trial  being  granted,  it  was  open  to  him 
to  defend  himself  upon  the  ground  that  this  was  a  pub- 
lic nuisance  which  all  the  king's  subjects  had  a  right  to 
pull  down.    But  he  afterwards  comes  with  a  cognovit, 
and  confesses,  that  ^*  this  was  no  public  nuisance, — I 
had  no  right  to  pull  it  down,  and  I  think  it  is  unjust 
that  it  shofild  have  been  pulled  down."    If  then  this 
was  no  public  nuisance,  and  if  he  \vBui  no  right  to  pull 
it  dowiij  there  could  be  no  pretence  for  a  new  trial,  and 
therefore  it  is  but  just  that  be  should  pay  the  costs  of 
the  former  trial. 

BjEsj  J.,  qoncurred  witb  the  Qtjief  Judges. 

Rjule  ab^lute. 
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I8I9. 
^^ondmf.  White  against  Gerock. 

]>eclaimtion  tbat  A  CTION  upoa  the  54th  Geo.  3.  c.  156.  s.  4.  (a),  for 

that  d[tk  book,  pirating  a  book.     At  the  trial  before  Bayley,  J,  at 

e^ositioncall-  ^^  sittings  at  Westminster  after  last  term,  the  plaintiff 

W^et^'^  had  a  verdict  with  damages,  the  learned  judge  giving 

ported  by  shew-  the  defendant  leave  to  move  to  enter  a  nonsuit,  upon 

tune  was  only  a  question  of  variance.   The  declaration  averred,  **  That 

Uon  of*oSer'"  ^®  plaintiff  was  the  author  of  a  certain  bookf  being  a 

S'wh*^'^^  musical  composition  called  "  CaptainWyke.'^  There  were 

lection  of  New  counts  for  pirating  the  whole  book,  and  others  for  a 

Tunes,  as  per-  p&i^*    To  support  the  averment  ^^that  the  plaintiff  was 

fol^Ue^  author  of  a  certain  hook  called  Captain  Wyke,''  he  gave 

seniblies,arrang-  in  evidence  a  book  entitled  "  White's  Collection  of 

cd  (brthe  Piano- 
forte.**   An  an*  New  and  Favourite  Dances,  as  performed  at  all  fashion- 

forfcit^ropy-    ^^^^  Assemblies,  arranged  for  the  Piano   Forte."     It 

2' ht  by  having    appeared  the  Composition  in  question  was  one  of  this 
d  manoscript       *  *^       ^  *■  *      , 

copies  of  the  ^  collection,  was  sewed  up  along  with  others,  and  in  fact 
printed  and  pub-  occupicd  only  part  of  a  leaf,  on  the  other  side  of  which 
lished.  (6)  ^^^  some  Other  tune.    At  the  trial,  it  was  objected  that 

the  allegation  in  the  declaration  was  not  supported 
by  this  evidence,  it  appearing  that  the  publication  in 
question  was  not  a  booky  but  only  part  of  a  book.  The 
learned  judge,  however,  overruled  the  objection,  hold- 
ing that  as  the  tune  pirated  was  a  distinct  part  of  the 
collection  given  in  evidence,  it  satisfied  the  words  of 
the  declaration. 


(a)  By  thu  statute  it  is  enacted,  that  the  author  of  any  book  coiuposed,  and 
not  printed  and  published,  or  which  shall  thereafter  be  composed  and  printed 
and  published,  and  his  assignee,  shall  have  the  sole  liberty  of  printing  or  re- 
printing such  book  for  the  full  term  of  twenty*eight  years,  to  commence  from 
the  day  of  first  publishing  the  same;  and  also  if  the  author  shall  be  living  at 
the  end  of  that  period,  for  the  residue  of  his  natural  life. 

(b)  But  in  the  case  of  patents,  it  seems  that  if,  previously  to  the  patent 
being  granted,  the  article  has  been  publicly  vended,  though  for  only  four 
months,  and  by  the  patentee  himself,  the  patent  is  void,  Wood  v.  Zimmuy  1  UoU, 
C.N.P.S9. 
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Campbell   now  moved  for  a  rule    to    shew    cause        1819- 
why  the  verdict  should  not  be  set  aside  and  a  non-        wT^t 
suit  entered,  upon  two  grounds:  l.That  the  averment 
in  the  declaration  was  not  made  out  by  the  evidence ; 
and  2.  That  the  plaintiff  had  forfeited  the  protection 
of  the  copyright  act  by   having  published  in  manu* 
script  many    thousand   separate   copies   of   the  tune^ 
before  it  was  printed  in  the  form  it  now  assumed.   As 
to  the  first,  he  was  not  prepared   to  contend  that  a 
single  sheet  might  not  be  a  book,  but  his  argument 
was,  that  the  tune  pirated  was  not  one  entire  compo- 
sition, and  that  there  was  a  difference  between  a  part 
and  the  whole.    There  was   no  evidence  before   the 
Court  that  the  tune  called   Captain  Wyke  had   ever 
been  printed  and  published  on  a  separate  sheet;   for 
the  only  shape  in  which  it  had  been  printed  and  pub- 
lished, was  as   part  of  a  collection  called  *'  White's 
Collection  of  New  and  Favourite  Dances,  as  performed 
at  all  fashionable  Assemblies,  arranged  for  the  Piano- 
Forte."     It  was    impossible  therefore  to  say  that  the 
part  was  likewise  a  book,  as  well  as  the  whole  collec- 
tion ;— it  could  not  be  both  part  and  whole  at  the  same 
time.    This  was  not  like  the  case  of  a  volume  divided 
into  several  parts  or  books,  such  as  the  Iliad  of  Homer. 
To  apply  the  term  book  to  this  publication,  would 
be  a  total  misapplication  of  the  sense  and  meaning  of 
the  legislature  in  framing  the  54th  Geo,  III.  c.  156.    It 
was  no  answer  to  the  objection  to  say,  that  the  tune  in 
question  was  separate  in  itself,  and  therefore  might  be 
called  a  book.    With  equal  propriety  might  a  person 
say,  who  had  published  a  tale  called  Alladiuy  or  the 
Wonderful  Lamp,  that  he  was  author  of  the  Arabian 
Nights  Entertainments ;  because  the  former  would  only 
be  a  part,  and  the  latter  the  whole.     The  statute  itself 
made  a  distinction,  in  the  very  section  on  which  this 
action  was  founded,  between  a  book  and  a  sheet.     If  it 
could  be  said  that  this  tune  was  a  book,  every  bar  of  it. 
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1S)9»        8»y*  every  wote  of  it,  might  with  equal  propriety  be 

^r^        called  a  book;  for  to  3ucb  extent  must  the  argument  ^q 

^i^ma        if  it  could  be  sustained.    Now,  as  to  the  second  point; 

*»o^f  •       it  was  proved  that  the  plaintiff  had,  a  year  or  two  be-? 

fore,  published  several  thousand  separate  copies  of  this 

tune  in  manuscript  at  one  shilling  each.    By  b.a^i^g 

so  done,  he  had  forfeited  the  protection  given  by  the 

statute  oiAnne^  c.  19.  $•  5.;  for  by  that  statijite  the  prinU 

ing  and  publishing  was  a  condition  precedent,  before 

the  party    could  entitle  himself  to  tb^  copyright.— 

Upon  these  grounds  be  submitted  t^at  tbe  defendant 

was  entitled  to  enter  a  nonsuit. 

Abbott  C,  J,— I  am  of  opinion  that  the  words  of 
this  act  of  parliament  {a)  mean  all  original  eomposir 
tipns,  whether  they  a#*e  large  or  small,  and  are  qonse^ 
quently  entitled  to  the  protection  intended  by  the  legis- 
lature. It  has  been  held  that  a  musical  composition  is 
a  book,  and  that  an  action  is  maintainable  for  pirating 
a  single  sheet  of  music.(i)  The  only  distinction  here 
iS;  that  this  piece  of  music  is  found  in  company  with 
others  instead  of  being  printed  by  itself  ^  and  it  seems  to 
me,  that  that  does  not  make  any  difierence  in  the  priacir 
pie  of  the  question*  Many  difFerentbooks  or  subjects  may 
be  found  in  one,  but  that  is  no  reason  why  each  should 
not  have  the  protection  of  the  statute.  As  to  the  second 
objection,  it  appears  to  me  that  the  legislature  never 
intended  to  deprive  an  author  of  the  benefit  of  copyr 
right,  by  having  sold  copies  of  his  work  in  manuscript 
before  he  printed  it.  The  statutes  of  8  Anne  and 
f4  Geo.  Ill*  9Lxeinpari  materiamf  and  are  only  intended 
to  enlarge  the  duration  of  the  copyright.  The  words 
"  printed  and  published  "  in  the  fojrmer  act,  have  refer- 


(a)  54  G.  3.  c.  156. 
(6)  CkmaiH  v.  Gotddingt  11  East  244.     f  Camph,  25.  and  vide  Hirie  v. 
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«iice  only  to  the  time  at  which  the  author's  exerciae        1^19w 
of  right  ig  to  be  dated,  and  therefore  the  circum&tance        T^ 
of  the  plaintiff  having  previously  published  this  piece        J^s^ 
in  manuscript,  would  only  vary  the  period  of  time  at 
which  the  twenty-eight  years  would  be  calculated.   On 
lieither  of  the  grounds  suggested  does  it  appear  to  me 
that  this  verdict  ought  to  be  disturbed. 

The  rest  of  the  Judges  concurred. 

Per  Curiam.  Rule  refused. 


Hoar  against  Hill.  f"^ 


Jm,  $M. 


T 


HIS  was  a  rule  for  staying  proceedings  on  mesne  Aftdmrits.  wUrb 
process  enlarged  from  last  Term,  and  stood  in  the  Jl^'fikd  »* 
peremptory  paper  for  this  day.  S**^  *^**  b* 

read  with  leave 

JB.  Lawes  now  wished  to  shew  cause  upon  affida-  ahewingcaBMoa 
yite,  which  according  to  the  terms  of  the  rule  ought  to  S^thS^^HB*^ 
have  been  filed  a  week  before  Term,  but   which  in  though  fiw Duly 

on  thft  S4d  in- 

fact  had  only  been  filed  on  the  22d  instant.  s^uit  («) 

Bowen  objected  that  these  affidavits  could  not  now 
be  read. 


Abbott  C.  J.— We  will  consider  Mr.  Lawes  as 
moving  that  the  affidavits  may  be  filed  nunc  pro  tunc, 


(a)  In  the  King's  Bench,  where  a  specific  time  is  limited  in  any  rule,  be- 
fore which  any  affidavit  ik  required  to  be  filed,  no  affidavit  filed  after  that 
time  can  be  made  use  of  in  Court  or  before  the  Master,  unless  it  appear  to  the 
satas&ction  of  tbeCqurt  that  the  fiting  of  such  affidavit  within  the  time  limited 
was  prev^ted  by  inevitable  accident,  R,  M.  36  Geo.  3.  K.  B.  Tidd,  6  ed.  536. 
In  other  cascsi  where  no  particular  time  is  prescribed  for  filing  the  affidavits  on 
wUch  a  party  s^ews  oaose,  they  may  be  sworn  and  filed  at  any  time  before 
shewing  cause,  though  after  the  day  appointed  by  the  rule. 
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1819*        though  that  motion  ought  to  have  been  made  on  the 
J.  first  day  of  Term.     We  will,   however,   hear  you  in 

oramit        shewing  cause  against  the  reading  of  these  affidavits. 
No  sufficient  cause  to  the  contrary  being  shewn. 


The  affidavits  were  read. 


Tiiadmf,  Kearney  against  King. 

Jan.  t6th.  ^ 

If  a  declaration  T^ECLARATION  in  assumpsit  on  a  bill  of  exchange, 

exchange  stete  ^y  the  indorsee  against  the  acceptor.    The  decla- 

^iS'tt'^LjS  ^^^^^  stated—*'  That  certain  persons  using  the  style 

for  a  certain  ram  of  EqsIcso  and  Power,  on  the  1st  May.  1816.  at  Dub- 

of  money,  with-  ,.       *^    .             „r         -              «          ,                           .     ,  .„      ^ 

oat  aTcrringthat  ««,  to  Wit,  at  llrestminster,  &c.  drew  a  certam  bill  of 

kSSJ^r'that  tSe  exchange  bearing  date  the  day  and  year  aforesaid,  di- 

biiiwasghren  rccted  to  the  defendant,  and  thereby  required  him, 

for  Iruh  curren-  '                          J        ^                    ' 

cy,  it  must  be  eight  months  after  the  date  thereof,   to  pay  to  the 

that  the  bill  was  order  of  them  (the  said  Eggleso  and  Power)  the  sum  of 

nT"!!^' ^!;;i  542/.  U.  Bd.  for  value  received  by  defendant,  which  bill 

lish  money ;  and  J                      ' 

if  it  appear  in  he  the  said  defendant  afterwards,  to  wit,  on  the  day 

the  bill  was  and  year  aforesaid,  at  Dublin  aforesaid,  to  wit,  at  fVest- 

carmcy,the^  wwWer  aforesaid,  upon  sight  thereof  accepted,  and  that 

naiicei8fatal.(a)  ^^  g^j  J  persons  to  whose  Order  the  said  sum  of  money 

rities  roost  be  was  to  be  paid  afterwards  at  Dublin  aforesaid,  to  wit, 

ingac(»r^to  Bit  Westminster  aforesaid,  indorsed  and  delivered  the 

^^'ktS^'  said  bill  to  the  plaintiff.''    At  the  trial  before  Jbbott  J. 

always  sufficient  to  describe  them  in  the  words  in  which  they  are  expressed. 


(a)  In  lilce  manner,  if  a  declaration  allege  generally  that  the  defendant 
agreed  to  sell  a  certain  number  of  bushels  of  com,  and  the  contract  appeara 
to  have  been  to  sell  the  same  number  of  bushels,  but  of  a  peculiar  descrip- 
tion, the  variance  will  be  fiital ;  for  the  general  term  bushels  must  be  taken 
to  mean  the  statute  bushels.  H9ckin  v.  Cooke,  4  T.  R.  314.  There  was  a 
case  before  the  Judges  on  a  criminal  prosecution  where  a  question  arose  upon 
a  note  for  20  pound,  which  it  was  said  might  mean  pound  weight,  and  the 
Judges  were  of  opinion  that  it  ought  to  have  been  described  as  meaning  201. 
in  mosey.  Per  Chumbre  J.  1  Marsh,  Rep.  215. 
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and  a  special  jury  at  the  Middlesex  sittings  after  last  1819* 
Trinity  Term,  the  bill  of  exchange  was  given  in  evi-  ""■" 
dence  to  support  the  declaration,  and  was  as  follows :  aeabiM 

KiMO, 

Ex.  ^542.  I.  8.  Dublin,  May  1st,  1816. 

Eight  months  after  date  please  to  pay  to 
our  order  the  sum  of  five  humdred  and  forty-two  pounds 
one  shilling  and  eight-pence  sterling,  for  value  received 
by  furniture  delivered  at  Belvidere  by 

Eggleso  8c  Power. 
To  John  King,  Esq. 

Accepted  **  J.  King ;"  payable  when  due  at 
Messrs.  Ball  &  Co.  bankers,  Dublin. 
(Indorsed)  Eggleso  &  Power. 

It  appeared  in  evidence  that  the  bill  was  drawn  in 
Dublin  for  Irish  money,  and  it  being  proved  that  Irish 
money  was  one-thirteenth  less  than  British  money, 
Topping,  for  the  defendant,  objected  that  there  was  a 
variance  between  the  bill  and  the  statement  of  it  in  the 
declaration,  submitting  that  according  to  the  latter 
the  bill  was  for  54^/.  1  •  8.  British  money,  whereas  the 
bill  was  in  fact  for  Irish  money j  having  been  drawn  in 
and  dated  Dublin.  The  learned  Judge  reserved  the 
point,  and  the  plaintiff  had  a  verdict  for  542/.  1.  8. 
with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit. Last  Term  a  rule  nisi  was  accordingly  granted  for 
that  purpose ;  and  now 

Marryatt  and  Littledale  shewed  cause.  The  only 
question  in  this  case  is,  whether  the  declaration  is  ob- 
jectionable by  having  omitted  to  aver  that  the  bill  was 
drawn  for  sterling  money.  It  is  agreed  on  all  hands 
that  Irish  currency  wasjntended,  that  the  instrument 
purports  to  be  drawn  in  Ireland,  and  that  it  was  made 
payable  in  that  country.  The  bill  purports  to  be  drawn 
for  so  much  money  sterling ;  but  that  word  is  omitted 


^ 
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rtl^--        iti  the  defcJaration.    The  whole  objectrcm,  therefore,  is 
jr  reduceable  to  that  single  point.    But  the  dmissicm  df 

^g^  the  word  sterling  does  not  constitute  a  vaiiawce,  as  has 
been  expressly  held  in  Glossop  v.  Jacob,  (a)  That  was 
the  case  of  a  foreign  bill  accepted  for  the  payment  of 
tool,  sterling,  aud  it  Was  held  that  the  omission  of  the 
Word  stei'ling  in  the  declaration  was  not  a  material  vKt^ 
riance.  It  does  not  appear  by  the  report  from  whence 
the  bill  was  drawn,  btit  hi  fkct  it  was  drawn  at  Copen- 
hagen,  as  many  other  bills  from  the  same  quarter  were 
afterwards  litigated.  Then,  if  the  omission  of  the 
word  sterling  is  not  material,  it  is  clear  that  the  declara- 
tion is  otherwise  free  from  objection,  because  it  has  set 
out  the  very  terms  of  the  bill,  which  is  all  that  the 
plaintiff  need  do.  If  the  declaration  shows  the  real 
date  of  the  bill,  where  it  is  drawn,  and  the  amount, 
the  Court  will  assume  ihat  it  is  drawn  accordinig  to  the 
course  of  the  country  where  it  bears  daite.  This  has 
been  done  literally,  and  therefore  that  consequence 
must  follow.  It  is  true  that  the  instrument  must  be 
set  out  according  to  its  legal  operation,  but  the  legal 
operation  tnust  be  described  by  such  words  as  the 
pleader  cOiic^ives  will  express  that  operation.  The 
legal  Operation,  however,  is  sufficiently  sh)swn,  by  set- 
ting'out  the  instrument  itself,  which  has  been  done  in 
this  case,  and  the  Court  will  say  what  is  the  legal  ope- 
ratidn.  If  the  instrument  is  literally  set  out,  the  Court 
and  jury  will  decide  what  damage  the  plaintiff  has  sus- 
tained. The  legal  operation  does  not  come  before  the 
Court  sitting  in  Banc,  if  the  instrutoent  is  rightly  set 
out.  If  this  was  a  demurrer  to  the  declaration,  and 
the  Court  saw  that  the  bill  Was  properly  set  out  upon 
the  record,  then  they  woul'd  direct  the  case  to  go  to  the 
jury,  to  see  what  damage  the  pfeintifFhad  sustained  by 


.i 


(«)  1  Sialic,  69. 
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t^son  of  tviiat  tea»  stated  in  the  declaration.    It  wad        1819* 
not  nece^saty  to  state  that  this  was  Irish  money,  nor      kiIiim^ 
that  the  bill  t^as  draWh  ifi  Ireland,  for  sihce  the  Union         ^n>^ 

Kino* 

the  Court  will  take  judicial  notice  of  that  country,  a& 
part  of  the  United  Kingdoftn.  (a)  The  instrument 
being  s^t  out  according  to  its  wordd,  that  is  all  that  id 
necessary,  as  it  is  entirely  matter  of  evidence  to  sho'W 
that  t)ublin  is  in  Ireland,  and  that  the  money  for 
^hich  the  bill  was  drawfi  was  Irish  currency. 

Abbott  C.  J.  The  strotig  objection  to  this  declft- 
ration  is,  that  every  body  looking  at  it  will  assume  that 
the  plaintiff  is  proceeding  upon  a  bill  for  542/.  1.8. 
English  money.  Any  person  who  reads  this  declara- 
tion must  assume  that;  whereas  the  bill  is  drawn  for 
UiL  1.  8.  Irish  ntoney.  1  think  that  the  addition  of 
the  word  sterling  would  not  at  all  cure  the  objections 
to  this  declaration.  The  difficulty  which  the  plaintiff 
has  to  encounter,  is  to  satisfy  the  Court  that  this 
declaration  is  properly  adapted  to  a  bill  drawn  for 
542/.  1.  8.  Irish  currency.  It  seems  to  me,  therefore, 
that  the  single  (Question  is,  whether  an  English  Judge 
sitting  in  an  English  Ct)urt  of  Justice,  and  reading 
the  declaration  according  to  the  words  "  the  sum  of 
542/.  1.  8.  for  value  received,"  and  without  any  thing 
to  shew  that  the  parties  did  not  mean  English  money, 
can  understand  it  as  being  of  any  other  value  ?  I  am 
of  opinion  that  he  cannot.  Is  there  any  thing  in  this 
declaration  from  which  the  Judge  would  be  informed 
that  the  parties  did  not  mean  money  of  England,  but 
the  money  of  some  other  part  of  the  United  Kingdom? 
No  such  information  is  any  where  to  be  found  upon 


(a)  the  Cotirts,  it  is  said>  Will  take  jiidicial  notice  of  the  extent  of  ports, 
iBi^  of  the  river  Thmtk,  bM  Hot  of  the  Ideal  sltaatioaof  parishes,  vUlsi  or  par^ 
ficular  tiberties.  9  InU,  55T.  Gmid.  460.  1  Stra,  469.  1  Hen.  Bla,  356, 7, 
Lord  Raym,  1379. 


klNO. 
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1 819.        this  record.     All  that  the  declaration  says  is,  *'  that 

certain  persons  on  the  1st  of  Mavy  1816,  at  Dublin,  to 

a^fut  wit,  at  Westminstery  drew  a  certain  bill  of  exchange," 
without  mentioning  in  what  part  of  the  world  Dublin 
is.  The  framer  of  the  declaration  has  not  said  that 
Dublin  is  in  Ireland,  and  we  cannot  assume  it,  what- 
ever may  be  our  belief  upon  the  subject.  Neither  has 
he  averred  that  the  sum  of  542/.  1 .  8.  was  Irish  cur- 
rency ;  and  there  being  nothing  to  show  but  that  Eng- 
lish money  was  meant,  I  think  this  declaration  clearly 
bad,  and  consequently  that  the  rule  must  be  made  ab- 
solute for  a  nonsuit. 

Bay  LEY  J.  I  am  of  the  same  opinion.  The  true 
objection  here  is,  that  the  declaration  imports  a  bill 
for  money  generally,  without  stating  where  the  bill  is 
to  be  paid  ;  whereas  the  bill  in  reality  is  for  Irish,  and 
not  for  sterling  money.  It  may  be  true,  that  it  is  stated 
that  the  bill  is  drawn  at  Dublin,  but  it  does  not  follow 
from  thence  that  Dublin  is  in  Ireland.  It  does  not 
state  "  in  parts  beyond  the  seas,'*  but  "  at  Dublin  f 
and  it  does  not  say  where  the  bill  is  payable.  In  the 
case  cited  from  Starkie's  Reports,  the  declaration  was 
framed  as  if  it  was  for  English  money;  and  if  it  had 
not  been  so  framed,  it  would  have  been  a  variance. 
There  is  no  averment  that  Dublin  is  in  the  Kingdom 
of  Ireland,  and  we  cannot  look  to  the  evidence  to  sa- 
tisfy us  on  that  point.  The  money  stated  in  the  de- 
claration is  prima  facie  "5^21.  1.  8.  English  money. 
In  pleading,  the  established  rule  is  to  set  out  the  in- 
strument according  to  its  legal  operation,  and  not  leave 
it  to  be  explained  by  evidence.  The  materiality  of  the 
averment,  that  this  was  Irish  currency,  is  quite  ob- 
vious, considering  the  difference  between  the  cur- 
rency of  the  two  countries.  Unless  we  are  informed 
that  Dublin  is  in  Ireland,  we  cannot  give  the  legal 
operation    to    the   declaration,    which    is   contended 
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for ;  because  there  may  be  a  Dublin  in  America  or        1819* 
Scotland,    It  is  true,  that  the  bill  may  be  set  out  in  its      .. 
very  words,  but  still  the  legal  operation  is  different        V^^ 
from  the  words ;  and  it  is  an  invariable  rule,  that  in 
framing  the  declaration,  the  substantive  and  legal  ope- 
ration must  be  stated,  and  not  the  words.  '  It  is  nothing 
to  say  that  the  plaintiff  has  taken  damages  after  the 
rate  of  Irish  currency,  because  he  has  not  set  out  in 
his  declaration  what  sort  of  money  he  is  entitled  to 
demand.   I  am  therefore  of  opinion  that  the  variance 
in  this  case  is  fatal,  and  that  this  rule  must  be  made 
absolute. 

HoLROYD  J.  It  appears  to  me,  that  in  order  to  set 
out  the  bill  truly  and  according  to  its  effect,  it  should 
have  been  stated,  that  it  was  for  Irish  money,  because 
it  is  distinctly  admitted  that  Irish  money  was  meant. 
But  there  are  other  objections  to  the  declaration.  It  is 
not  alleged  that  the  bill  was  drawn  in  Ireland ;  it  is 
not  alleged  where  the  acceptor  lives ;  nor  does  the 
declaration  describe  upon  whom  it  was  drawn,  or  where 
it  was  payable.  It  is  not  stated,  that  the  bill  was  ac- 
cepted (according  to  the  fact)  and  made  payable  at 
such  a  place ;  nor  does  it  at  all  state  that  the  bill  was 
to  be  paid  in  Ireland:  there  is  nothing  to  shew  in  the 
declaration,  that  Ireland  was  the  place  where  it  was  to 
be  paid,  and  non  constat ^  but  it  was  to  be  paid  in  Eng- 
lish pounds  shillings  and  pence.  As  the  bill  was  in 
fact  drawn  in  Ireland^  and  was  in  fact  to  be  paid  in 
Irish  pounds  shillings  and  pence,  that  is  a  variance 
from  the  statement  in  the  declaration,  because  the  im- 
port of  the  bill  under  these  circumstances  is  not  truly 
stated  therein.  The  plaintiff  has  not  proved  his  case 
upon  the  record. 

Sest  J.    The  finding  of  the  Jury  in  this  case,  in- 
stead of  assisting  the  plaintiff,  makes  the  objection  still 
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•4(819. 

wravfsc 

•  Riiro. 


stronger  against  him ;  for  if  the  bill  had  been  ti*uly  de- 
scribed in  the  declaration,  he  would  have  been  entitled 
to  take  542X  1.  8.  English  currency.  The  bill  is,  in 
:fact,  not  of  that  value;  and  therefore  he  could  not 
take  a  verdict  for  that  amount.  It  is  not  the  bill  de- 
j^bed  in  the  declaration ;  for  the  bill,  as  set  out,  is 
for  54i/.  1,  8*  in  money.  What  is  meant  by  money  ^ 
When  you  speak  simply  of  manfy,  you  mean  English 
money.  This  bill,  it  appears,  was  not  intended  to  be 
given  for  English  money,  but  Irish ;  and  therefore  that 
was  not  the  bill  given,  which  is  stated  in  the  declara- 
tion. The  defendant,  under  such  circumstances,  would 
be  well  warranted  in  saying  to  the  plaintiff,  "  I  never 
promised  to  pay  you  a  bill  for  S42L  1.  8*  I  pro- 
mised to  pay  you  one-thirteenth  less  than  that  sum, 
and  therefore  you  cannot  support  the  issue  in  this 
case.''  For  these  reasons,  I  am  of  opinion  that  a  non- 
suit must  be  entered. 

Rule  absolute. 


Marryatt,  Littledale,  and  Taunton,  for  the  plaintiff. 
Topping,  E.  Lawes,  and  Piatt,  for  the  defendant. 


Tuesdayf 
Jan.  26th. 

This  Court  has 
no  authority  to 
compel  theQuar- 
ter  Sessions  hj 
mandamus  to 
give  their  rea- 
sons for  their 
judgments,  or 
make  any  special 
entries  upon 
their  records ; 
and  the  rule  for 
a  mandamus  was 
discharged  with 
costs. 


The  King  against  The  Justices  of  Devon. 

HFl/iNCRED  last  Term  obtained  a  rule  for  a  manda- 
mus directed  to  the  defendants,  commanding  tbem 
toenteroontinuancesonan  appeal  between  the  parishes 
of  Si.  Mary  and  Euckland  Monochorum,  in  the  county 
0f  Devon,  txiA.  also  to  altei*  the  judgment  of  the  Quarter 
•Sessions  as  i^ocorded,  by  makipg  a  special  entry  upon 
the  record,  of  the  reasons  of  their  judgment, 

Caeberd^xA  Peters  now  shewed  cause  against  the 
'lule*    This  application  is  q«ite  out  of  the  common 
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course,  and  the  Court  has  no  autboritj  to  grant  it  1819. 
Thare  are  only  two  modes  of  proceeding  with  reference  -,  ""T" 
to  the  practice  of  the  Quarter  Sessions ;  first  by  certio-  afmm 
ran  to  bring  the  proceedings  into  this  Court  for  its  coor  or  Dtv^v. 
sideration ;  and^  secondly,  where  the  Court  below  have 
given  a  conditional  judgment,  subject  to  a  case  for  the 
opinion  of  this  Court.  Under  such  circumstances  the 
proceedings  are  removed  into  this  Court,  and  all  mat- 
ters of  law  are  submitted  to  it  for  its  determination. 
The  ground  upon  which  this  application  is  made,  is,  in 
order  that  the  appellant  parish  may  not  be  concluded 
by  the  judgment  as  recorded  in  the  Court  below ;  and 
for  this  purpose  it  is  required  that  the  clerk  of  the 
peace  may  make  a  special  entry  upon  the  record,  re- 
citing the  reasons  of  the  Court  for  the  judgment  it  has 
given.  This  Court  has  no  authority  to  interfere  with 
the  Court  below,  and  compel  it  to  give  the  reasons  for 
its  determination.  It  is  not  necessary  in  the  judg- 
ments even  of  the  Court  of  King's  Bench,  that  the  rea- 
sons should  appear  upon  the  face  of  its  judgmenl^s. 
The  same  principle  equally  applies  to  Courts  of 
Quarter  Sessions.  In  the  case  of  South  Cadbury  v. 
Bruddori(ja)  it  was  held  that  the  justices  are  not  bound 
to  express  the  r^soo  of  their  judgment  in  the  judg- 
ment, any  more  than  other  Courts;  and  if  it  was  other- 
wise held,  it  passed  without  due  consideration.  The 
reason  of  their  judgment  must  be  collected  from  the 
record,  as  where  judgment  is  arrested  upon  an  insuffi- 
cient indictBient.  If  the  judgment  of  the  Court  below 
is  general,  there  is  no  mode  of  correcting  that  judg- 
nent.  It  is  quite  clear  that  a  subseqwent  Session  has 
BO  control  over  the  judgment  of  the  preceding  Ses- 
sion. What  the  parties  should  have  done  if  they  were 
dissatisfied  with  the  judgment  in  the  terms  in  which  it 
was  given,  was  to  make  a  special  application  in  the 

— ^— «ii      >■>  I— — iw>— w^»— — — — — — — ^        I  «  11     ■■—————*-  ■   ■ 

(a)  3  SaOc  607. 
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I8I9.        Court  below  to  make  a  particular  entry  on  the  record. 

«     ^  But  the  parties  acquiesced  in  the  judgment  then  given, 

agumst         and  nothing  was  said  about  a  special  entry.    They  suf- 

of  DivoN.  fered  the  Sessions  to  elapse,  and  then  they  come,  not 
at  the  beginning  of  the  Term,  but  on  the  very  last  day, 
to  make  this  application.  So  that  two  Sessions  have 
elapsed,  and  this  is  nothing  more  than  an  oblique  mode 
of  getting  at  this  question  in  the  shape  of  a  new  trial. 
Such  a  proceeding  was  never  heard  of  before.  It  was 
competent  for  the  first  Session  to  review  their  own 
judgment,  but  as  the  parties  acquiesced  in  that  judg- 
ment, it  is  now  too  late  to  disturb  the  proceedings.  It 
is  therefore  not  open  to  them  to  come  with  this  appli- 
cation ;  but  even  if  it  were,  this  Court  has  no  jurisdic- 
tion over  such  matters. 

Tancred  in  support  of  the  rule  for  a  mandamus.  It 
is  the  duty  of  every  Court  to  enter  correctly  its  judg- 
ments, so  that  the  decision  shall  be  conclusive  between 
the  litigating  parties.  If  this  rule  was  applicable  to 
superior  Courts,  it  was  more  peculiarly  applicable  to 
the  judgments  of  Courts  of  Quarter  Sessions,  because 
those  judgments  cannot  be  corrected  by  writ  of  error, 
or  any  other  mode  of  review.  In  this  case  the  diffi- 
culty is,  that  the  judgment  of  the  Court  below  is  not 
applicable  to  the  case  then  before  the  justices,  because 
the  Sessions  have  proceeded  upon  a  collateral  point, 
and  their  order  is  conclusive  as  between  the  two  pa- 
rishes then  nominally  before  the  Court ;  but  the  fact  is 
that  a  third  parish  is  interested  in  the  decision,  but  has 
not  been  heard.  It  is  the  duty  of  the  Court  below  to 
enter  its  orders  in  such  a  manner  as  that  they  shall 
speak  what  the  decision  of  the  Court  really  was,  but 
here  the  decision  is  general  without  explaining  upon 
what  ground  it  proceeded.  It  is  suggested  now  that 
the  decision  of  the  Sessions  was  acquiesced  in  at  the 
time.    Tliat  is  not  quite  so,  because  *it  did  not  occur 
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to  the  counsel  at  the  moment  that  a  special  entry  was         1819* 

necessary.    Certainly  there  is  no  direct  authority  to  be 

found  in  the  books  holding  that  this  Court  will  by         oMhut 

mandamus  order  an  inferior  Court  to  give  the  particu-      of  Dkvon. 

lar  grounds  of  its  judgment.  But  where  justice  has  not 

been  done  to  the  parties  below,  there  is  no  other  mode 

of  redress  than  by  mandamus  to  compel  the  inferior 

jurisdiction  to  do  its  duty.   In  this  case  the  justices  had 

no  jurisdiction  to  make  the  order  in  the  terms  in  which 

it  is  expressed,  and  therefore  this  Court  has  power  to 

direct  them  to  express  their  order  in  such  terms  as  are 

applicable  to  the  case. 

Abbott  C.  J.  The  difficulty  in  the  way  of  this  ap- 
plication is  to  shew  that  we  have  any  authority  to  grant 
it.  No  instance  has  been  cited  in  which  this  Court  by 
mandamus  ever  ordered  a  Court  of  inferior  jurisdiction 
to  give  their  reasons  for  their  particular  judgment. 
Although  our  powers  are  great,  they  are  not  unlimited 
—they  are  bounded  by  some  lines  of  demarcation.  I 
am  not  aware  that  we  have  any  power  to  interfere  with 
the  jurisdiction  of  the  Court  below,  in  the  way  sug- 
gested ;  and  as  the  Counsel  has  not  been  able  to  cite 
any  instance  of  the  kind,  it  appears  to  me  that  this  ap- 
plication cannot  be  sustained. 

The  rest  of  the  Court  concurred. 

Campbell  amicus  Curia  said  that  five  years  since  he 
made  a  motion  exactly  similar  to  the  one  now  before 
the  Court,  but  it  was  refused,  expressly  on  the  ground 
that  the  Court  had  no  jurisdiction  to  grant  a  manda- 
mus to  the  Quarter  Sessions  to  compel  them  to  make  a 
special  entry. 

Abbott  C.  J.  All  that  we  have  been  in  the  habit 
of  doing  is  to  order  them  to  hear  and  decide  cases 
which  they  have  refused  to  hear.  I  disclaim  any  power 
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lil9.        to  compel  the  Sessions  to  give  the  reasons  for  their 
"•^ —         jttd&mi^eDts. 

Tnt  Kino       "^      ° 
aMttut 

^o*  DbtS^*  Ca^f^rd  then  applied  for  costs,  suggesting  that  the 
justices  had  been  brought  here  unnecessarily  to  answer 
this  application. 

The  Cou»T  said,  that  if  the  justices  had  been  put  to 
atiy  expense,  the  rule  must  be  discharged  with  costs. 

Rule  discharged  with  costs. 


Tuesday, 
Jan,  26Ui. 


Where  an  ar- 
bitrator au- 
thorized to  tax 
costs  in  a  cause, 
has  allowed  an 
item  which  it  is 
insisted  ought 
not  to  have  been 
charged,  the 
Court  will  not 
refer  the  matter 
to  the  Master. 


Anonymous. 

/^ASELEE  moved  for  a  rule  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  review  the 
taxation  of  costs  in  this  case,  the  subject  of  costs  hav- 
ing been  referred  by  mutual  consent  to  an  arbitrator. 
The  affidavit  upon  which  the  motion  was  made,  com- 
plained that  the  arbitrator  had  allowed  the  sum  of  251. 
for  the  expense  of  a  solicitor,  who  was  brought  from 
the  country  as  a  witness  on  the  part  of  the  plaintiff,  but 
whose  evidence  was  wholly  unnecessary,  and  might 
have  been  supplied  by  other  evidence.  The  defendant 
had  paid  money  into  Court  pursuant  to  a  rule  for  that 
purpose,  and  therefore  this  was  a  fit  subject  to  go  before 
the  Master. 

Abbott  C.  J.  The  person  who  has  taxed  the  costs 
is  an  arbitrator  of  your  own  choice.  He  seems  to  have 
been  of  opinion  that  the  charge  made  ought  to  be 
allowed.  Under  such  circumstances,  it  is  too  much  to 
call  upon  us  to  interfere  with  the  decision  of  an  arbi- 
trator whom  the  parties  have  themselves  chosen. 

Rule  refused. 
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Silver  against  Heseltine.  Tueiday, 

.  Jan.  26th. 

DECLARATION  upon  a  contract  for  not  delivering  ' Declaration  up- 
A  11  t  .  1         1         >  •     '^   onu.  contract  for 

a  quantity  of  gum  senega!  bought  by  the  plaintiff  not  delivering  a 
of  the  defendant.     The  contract  set  out  in  the  decla-  ^1"*°*^^^  °^  «T 

,  Senegal,  may  be 

ration  was,  that  the  plaintiff  had  bought  of  the  defend*.  «upported  by 

^  f  »  11  ,      .     .      evidence  of  a 

afit  50  tons  of  sound  merchantable  gum  Senegal,  simi-  contract  for 
lar  in  quality  to  a  hogshead  set  aside  as  a  sample ;  the  ^f it?J)^*!l^ 
plaintiff  to  have  14  days  grace  in  case  it  did  not  arrive  »n  evidence,  that 

^  ^    ^  ^     o  all  gum  Senegal, 

within  three  months,  and  liberty  to  contract  for  one  o°»*>  arrival  j" 

month  longer;  to  be  taken  from  the  king's  beam.     At  caUed  roug*! 

the  trial  before  Best  J.  at  the  sittings  at  Guildhall  after 

last  Term,  the  contract  was  given  in  evidence,  from . 

which  it  appeared  that  it  was  for  rough  gum  Senegal, 

which  had  not  been  garbled.     It  was  objected  that  this 

was  a  fatal  variance  between  the  contract  set  out  in  the 

declaration  and  that  given  in  evidence ;  but  the  learned 

Jttdge  overruled  the  objection,  and  the  plaintiff  had  a 

verdict,  but  with  liberty  to  the  defendant  to  move  to 

enter  a  nonsuit. 

Marryatt  now  moved  accordingly.  The  objection 
to  this  declaration  is,  that  it  varies  from  the  contract, 
which  is  for  rough  gum  Senegal.  As  the  parties  agreed 
to  insert  that  word  in  the  contract  after  it  was  made,  R 
ought  to  have  been  set  out  in  the  declaration.  The 
declaration  is  quite  confofltaable  to  the  contract  with 
the  exception  of  the  word  roughs  which  is  certainly  very 
material,  because  if  the  plaintiff  is  allowed  to  go  upon 
the  contract  set  out,  he  would  have  a  right  to  any 
gum  Senegal  which  was  sound  and  merchantable.  It 
appeared  in  evidence  at  the  trial,  that  gum  Senegal  is 
sometimes  imported  rough,  and  sometimes  garbled ;  and 
therefore  as  there  is  a  distinction  in  the  state  of  the  ar- 
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SiLVIR 

ogutntt 


1819*  ^icl^  itself,  the  plaintiff  ought  to  have  set  out  the  con- 
tract in  the  very  terms  in  which  it  is  expressed.  The 
contract  in  fact  does  not  sustain  the  allegation  in  the 
HuBLTiNE.  declaration  as  to  the  description  of  article  contracted  to 
be  delivered.  If  the  gum  which  the  plaintiif  claimed 
•was  garbled,  he  was  not  entitled  to  receive  it  under  this 
contract.  The  plaintiff  having  thought  it  material  to 
insert  the  word  rough  in  the  contract,  he  was  bound  to 
declare  upon  the  contract  so  framed.  He  is  not  en- 
titled to  any  gum  but  rough ;  whereas  he  claims  by  his 
declaration  damages  for  not  delivering  50  tons  of 
garbled  gum.  The  gum  was  in  fact  rough  when  it  * 
arrived,  but  the  real  objection  is  that  the  plaintiff  has 
made  a  claim  for  a  much  larger  quantity  than  that  set 
out  in  the  declaration.  As  the  plaintiff  has  not  thought 
proper,  however,  to  set  out  the  contract  in  the  terms 
agreed  upon,  it  is  a  variance,  and  the  defendant  is 
entitled  to  enter  a  nonsuit. 

Abbott  C.  J.  I  am  of  opinion  that  the  contract 
proved  in  this  case  sustains  the  declaration.  The  de- 
claration is,  that  the  plaintiff  bought  of  the  defendant 
a  quantity  of  sound  merchantable  gum  Senegal,  similar 
in  quantity  to  a  hogshead  which  the  plaintiff  had  se- 
lected as  a  sample,  and  if  the  vessel  did  not  arrive 
within  three  months,  the  buyer  was  to  have  14  days 
grace,  with  liberty  to  contract  for  one  month  more,  to 
be  taken  from  the  king's  beam.  The  contract  pro- 
duced contains  all  that  is  set  forth  in  the  declaration, 
except  that  there  is  in  it  the  additional  word  rough  as 
applied  to  this  commodity.  If  the  insertion  of  that 
word  rough  imported  a  commodity  of  a  different  de- 
scription, then  the  contract  as  alleged  in  the  declaration 
varies  from  the  contract  given  in  evidence.  But  from 
the  evidence  given  (as  I  collect  it  from  my  brother 
Best)  I  think  the  insertion  of  that  word  does  not  import 
a  commodity  of  a  different  description ;  for  the  evidence 


IN  THE  Fifty-ninth  Year  of  GEORGE  HI.  ^1 

is,  that  all  Senegal  gum  upon  its  arrival  in  tliis  country         i819. 
from  Africa,  falls  under  the  appellation  of  rough.     Now        Silvee 
if  this  is  a  contract  for  cum  senes:al,  to  arrive  from  a      „  <v«»«f 
foreign  country  by  a  certain  vessel,  and  to  be  taken  at 
the  King's  beam,  it  must  be  taken  before  it  can  become 
rough.     The  introduction  therefore  of  the  word  roughs 
in  my  opinion,  does  not  vary  the  contract  as  set  forth.  ^ 

Bay  LEY  J.  I  think  that  the  evidence  given  in 
this  case  negatives  the  idea  of  a  variance.  You  arc 
not  bound  to  insert  in  the  declaration  all  that  may  be 
tacitly  implied.  If  the  word  rough  is  virtually  in- 
cluded in  this  declaration,  it  is  not  necessary  to  in- 
troduce it  in  letters.  According  to  the  testimony 
of  the  witnesses,  all  gum  senegfil  that  arrives,  is 
either  entirely  rough,  or  French  garbled.  Now  if  it 
arrives  in  that  state,  it  is  in  the  language  of  the  mer- 
chants here — rough;  and  therefore,  whether  entirel}' 
rough  or  French  garbled,  when  it  arrives  here  it  would 
answer  the  description  conveyed  by  the  word  rough  in 
this  country;  and  these  are  the  ordinary  states  in  which 
gum  Senegal  does  arrive.  If  it  had  arrived  as  English 
garbled  (in  the  way  in  which  the  defendant's  Counsel 
assumes)  and  not  as  French  garbled,  why  then  it 
might  be  said  that  this  is  a  different  description  of  com- 
modity from  that  which  is  ordinarily  imported,  and  it 
would  be  open  to  the  plaintiff  to  say  that  he  was  not 
hound  by  the  contract,  on  the  ground  of  its  difference 
of  importation,  and  in  that  respect  he  would  be  en- 
titled to  repudiate  it.  The  defendant  in  that  case 
would  also  be  entitled  to  repudiate  it,  because  the 
plaintiff  had  not  set  out  his  contract  accurately.  But 
it  seems  to  me,  upon  the  evidence  in  the  cause,  that 
whether  the  word  rough  was  in  terms  introduced  or  not, 
into  the  contract,  it  signifies  nothing,  because  the  con- 
tract would  inform  us  that  the  gum  Senegal  has  not  ar- 
rived, importing  that   it  is   either  to   arrive  entirely 
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rough,  or  to  arrive  French  garbled  only.  If  it  arrive* 
English  garbled,  that  is  a  different  commodity,  which 
you  cannot  have  without  the  introduction  of  the  word 
rough,  unless  you  are  entitled  to  have  either  French  or 
English  garbled,  if  there  be  any  gum  Senegal  of  the 
latter  description.  It  seems  to  me  in  this  case,  that  the 
contract  laid  in  the  declaration  as  connected  with  the 
evidence,  imports  that  the  gum  Senegal  was  to  be 
rough;  and  therefore  I  think  the  omission  of  the  word 
rough  is  immaterial. 


HoLROYD  J.  I  am  of  the  same  opinion,  for  the 
reasons  given  by  my  Lord,  and  my  brother  Bayley.  It 
was  unnecessary  to  introduce  the  word  rough  into  the 
declaration. 

Best  J.  I  am  of  the  same  opinion.  The  evidence 
was,  that  all  gum  Senegal,  whether  French  garbled  or 
not,  is  understood  to  be  rough  when  it  comes  here. 

Rule  refused. 


Wednesday, 
Jan.  27lh. 


Where  the  Court 
granted  indul- 
gence for  a  par- 
ticular day  to 
add  and  justify 
bail,  and  the 
party  did  not 
attend  on  that 
day,  he  cannot 
justify  on  a  sub- 
sequent day 
without  a  fresh 
rule  for  that 
purpose,  (a) 


In  Bail  Court. — Carter's  Bail. 

TN  this  case  notice  of  justification  had  been  given  for 

the  first  day  of  Term,  when  one  of  the  bail  justified, 

and  the  Court  gave  time  to  add  and  justify  another,  and 

a  rule  was  drawn  up  accordingly,  but  the  added  bail 

did  not  attend  ;  and  upon  coming  up  now  to  justify, 

F.  LflTiiPe*  objected  to  his  being  taken,  contending 
that  the  rule  being  drawn  up  for  Tuesday  the  26th  in- 


(o)  If  bail  do  not  justify  at  the  time  appointed,  and  no  further  time  be 
given,  they  are  said  to  be  out  of  Court,  1  CrompUm,  3d  edit.  64.  Tidd  Tr. 
6th  edit.  ^tO.    See  rule,  ante  %  n.  6. 
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Carter's  Bail. 


stant^  it  was  peremptory^  and  the  bail  not  chusing  to         1819- 
come  to  the  Court  on  that  day,  the  defendant  was  pre- 
cluded from  all  further  indulgence. 

IReader  contended  that  the  rule  was  not  peremptory, 
and  that  it  was  iu  the  discretion  of  the  Court  either  to 
take  the  added  bail  now,  or  to  direct  a  fresh  rule  to  be 
drawn  up  for  this  day. 

HoLROYD  J.  It  certainly  is  a  matter  of  discre- 
tion with  the  Court.  As  the  rule  was  drawn  up  for 
Tuesday,  and  the  bail  did  not  attend,  I  think  he  cannot 
now  justify.     But  a  fresh  rule  may  be  drawn  up. 


YaTES^S   Bail.  Wednesday, 

Jm,  f  Tth. 

JN  this  case,  two  notices  of  justification  had  been  Two  notices  of 

given   to   the   plaintiff's   attorney,   one   of  which  being  of^SdeS* 
was  of  added  bail;   and   in    the  affidavit  of  service  b^i.thcaffidaTit 

of  .service  did  not 

to  which  the  two  notices  were  annexed,  the  deponent  decguatc which 

stated  "  that  he  had  served  another  notice  by  delivering  had  been  served 

it  to  a  female  servant  at  the  house  of  the  plaintiff's  Xr^P^^fn^ 

attorney,"  without  designating  which  of  the  notices  it  that  the  affidavit 

was  defe€(live 

was  he  had  so  served.  and  must  be 

amended  and 
resworn,  before 

HoLHOYD  J.  said,  that  the  bail  could  not  justify  the  bail  could 

.  .  .         justify. 

under  such  an  affidavit  of  service,  for  non  constat ^  which 
of  the  notices  was  so  served,  under  whirh  the  bail  came 
up  to  justify.  The  deponent  in  his  affidavit  should 
have  designated  by  the  letters  A.  and  B.  the  notices 
sworn  to  have  been  served.  The  affidavit  must  there- 
fore be  resworn. 


The  affidavit  being  accordingly  amended  and  re- 
sworn, the  bail  were  permitted  to  justify. 
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Wednesday.  StEER   V.    SmITH. 
Jan,  27th. 

'^,TT^%,  J^DREWS  applied  for  the  costs  of  former  oppo- 

authoming  the  sitions  before  the  bail  in  this  case  should  be  per- 

justitying  bail  ^                                      ■ 

io  vacation  on  mitted  to  justify,  under  the  following  circumstances ; — 

mane  ptoctn,  this  casc  was  removed  by  habeas  corpus  out  of  the  Lord 

docs  not  extend  Mayor's  Court  of  London  in  vacation  time  into  this 

to  a  person  m  -^ 

custody  upon  a  Court.  The  bail  which  were  now  brought  up  to  justify 

removing  the  had  been  offered  at  chambers  before  Mr.  Justice  Best, 

M^ortcJSrt  w^o   thereupon  decided  that  the  statute  43  Geo.   3. 

intoK.B.  But  c.  46,  authorizing  the  justification  of  bail  in  vacation 

although  three  '                     . 

notices  were  time  only  applied  to  arrests  on  mesne  process  out  of  the 

Mm" bail  to  jus-  couTts  Sit  West mijistcr,  and  not  to  a  person  in  custody 

time'before^^if-  ^P^°  ^"^'^  habeas  cojpus,  and  therefore  would  not  then 

ferent  Judges,  permit  them  to  justify.    Notwithstanding  this  rejection 

and  the  plaintiff  .                 .          .                                                       . 

had  incurred  the  in  vacation  time,  the  defendant  had  given  two  other  no- 

oppoS*tiou8,  veT  tices  of  justification  for  the  same  bail  before  the  other 

upon  their  now  Judpres,  but  had  not  tendered  the  bail ;  and  now  £.nother 

appearing  to  JUS-  ... 

tifyupon  a  fourth  notice  for  this  moining,  when  they  made  their  first 

held  that  they  appearance.  The  plaintiff  had  been  put  to  the  expense 

tot)mMTt^*^  of  appearing  to  these  several  notices.     Under  these  cir- 

payment  of  the  costs  of  opposition  as  the  hail  justified  ;  though  it  might  he  the  subject  of  aa 

appUcation  to  the  Court  against  the  attorney  for  vexatious  proceedings,  (a) 


(a)  See  same  case  in  Bank,  post  80.  Before  the  passing  of  the  43d  Geo.  3. 
c.  46.  s.  6.  it  was  doubtful  whether  a  prisoner  could  in  any  case  be  bailed 
in  vacation ;  and  that  statute  enacted,  that  after  the  first  day  of  June  1803,  if 
any  defendant  should  be  taken,  detained,  or  charged  in  custody  at  the  suit  of 
any  person  or  persons  upon  mesne  process  issuing  out  of  any  of  his  Mtgesty*$ 
Courts  of  record  at  Westminster  or  Dublin,  and  should  be  imprisoned  or  detained 
thereon  after  the  return  of  such  process,  it  should  and  might  be  lawful  for  such 
defendant  in  vacation  time  only,  and  upon  due  notice  thereof  given  to  the 
attorney  for  the  plaintiff  or  plaintiffs  in  such  process,  to  put  in  and  justify  bail 
before  any  one  of  the  justices  or  barons  of  the  Court  out  of  which  such  pro- 
cess shall  have  issued,  who  may,  if  he  shall  think  fit,  thereupon  order  a  rule  to 
issue  for  the  allowance  of  such  bail,  and  may  further  order  such  defendant  to 
be  discharged  out  of  custody  by  writ  of  supersedeas  or  otherwise,  according  to 
the  practice  of  such  Court,  in  like  manner  as  the  same  is  and  may  be  done  by 
an  order  of  Court  in  Term  time.     Tidd,  6th  ed.  272, 3. 


Smith. 
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cumstances  the  Court,  he  trusted,  would  allow  the  costs  1819. 
which  the  plaintiff  had  incurred  in  consequence  of  the 
former  notices,  before  the  bail  were  now  permitted  to  agmttt 
justify.  These  would  not  be  costs  in  the  cause,  and 
would  not  be  allowed  by  the  Master,  and  therefore  the 
application  must  be  made  specially  to  the  Court.  He 
certainly  had  no  express  authority  for  such  an  applica- 
tion, but  it  was  a  subject  for  the  discretion  of  the 
Court. 

HoLEOYD  J.  Unless  you  can  find  some  authority 
for  such  an  application,  it  seems  to  me  that  I  have  no 
power  to  direct  the  payment  of  the  costs  under  the  cir- 
CQinstances  stated.  It  is  not  like  the  case  where  there 
are  several  notices  of  different  bail,  and  does  not  fall 
within  the  rule  applicable  to  that  case.  Undoubtedly 
what  has  been  stated  may  be  the  subject  of  an  applica- 
tion to  the  Court  against  the  attorney  for  vexatious 
proceedings.  I  do  not  see  any  other  mode  by  which 
relief  can  be  granted.  Vexatious  proceedings  may  be 
checked  in  that  manner.  You  will  exercise  your  discre- 
tion whether  you  will  make  any  such  application. 


M 


IN  BANK. 

MiNCHiN  and  Others  against  Cofe^  Gent,  one,  &c.  wednadmf, 

Jan,  27th. 

INCHIN  on   a  former  day  obtained  a  rule  to  The  Court  wiU 

,  ,  .  .  pvc  leave  to 

show  cause  why  the  bill  filed  in  vacation  time  amend  a  record 
against  the  defendant  should  not  be  amended  by  spe-  s^i^memo- 
cially  entitling  it  of  the  day  on  which  it  was  filed,  in-  "«»dam  of  the 

•^  *^  *  day  when  the 

plibtiff's  bill  was  filed  after  a  writ  of  error  brought,  upon  payment  of  costs,  the  defendant 
being  at  liberty  to  plead  de  now,  upon  terms,  (a) 


(a)  The  Court  of  Common  Pleas,  however,  will  not,  in  a  penal  action, 
•her  the  term  of  which  the  declaration  is  entitled,  in  order  to  bring  it  within 
the  time  limited  by  statute  for  the  commencement  of  the  action.  Woodrcffe 
T.  Wmamt,  6  TauMt.  19.  1  Marsh,  Rep.  419.  S.  C. 
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1819-  stead  of  being  entitled  generally  of  the  Term.  The 
jjjj-cH,^       aflBdavit  stated,  that  the  action  was  upon  a  bill  of  ex^ 

Q&xnst  change  which  became  due  during  £as^er  Term  1818; 
but  the  bill  was  not  filed  until  the  first  oi  Aprils  and 
this  was  after  a  writ  of  error  had  been  brought  He 
referred  to  the  case  of  Dickitison  v.  Plaisted  (6). 

Reader  now  shewed  cause,  and  said  he  could  not  re^ 
sist  the  rule,  but  submitted  that  it  ought  not  to  be  abso- 
lute, except  on  terms  favourable  to  the  defendant.  The 
action  bad  been  brought  against  the  defendant  aa  ac- 
ceptor of  an  accommodation  bill ;  but  upon  advice  be 
suffered  judgment  to  go  by  default,  and  after  judgment 
signed  he  discovered  the  defect  in  the  title  of  the  biB 
filed  by  the  plaintiffs,  and  therefore  brought  a  writ  of 
error.  Under  these  circumstances,  as  the  plaintiff  ap* 
plied  to  the  Court  for  indulgence  in  amending  the  roll, 
the  defendant  ought  to  be  periui^ted  to  plead  de  novo, 
having  a  good  defence  upon  the  merits.  It  was  therc^ 
fore  for  the  Court  to  determine  on  what  terms  tlie  rule 
should  be  made  absolute. 

The  Court  said,  that  the  rule  ought  to  be  made  ab- 
solute on  the  defendant's  paying  the  costs  of  the  writ 
of  error,  but  that  the  plaintiffs  ought  to  have  the  costs 
of  the  judgment.  They  also  thought  that  the  cl^fen^l- 
ant  ought  to  plead  immediately,  accept  short  notice  of 
trial,  and  give  the  plaintiffs  judgment  of  the  present 
Term.  These  conditions  were  but  reasonable^  inas- 
much as  the  defendant  had  taken  advantage  of  a  slip  of 
the  plaintiffs  unconnected  with  the  merits,  after  he  bad" 
previously  suffered  judgment  to  go  by  default. 

Rule  absolute  on  these  terms. 


(6)  7  T.  R.  4^4. 
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1819. 


Doe  on  the  demise  of  Roberts  and  Wife  against  woHaday, 

GiBBs  and  Wife. 


PHITTY  moved  for  a  rule  to  shew  cause  why,  on  the  When  the  land- 
production  of  the  postea   and  office  copy   of  the  ^^  defend'an  ac- 
Tulefor  demandini^  possession  of  the  tenant  in  posses-  tionofeject- 

°  *  ^  *^  ment,  and  the 

sion,  the  plaintiff  should  not  be  at  liberty  to  take  out  judgment  is  en- 
execution.  He  had  understood  that  this  motion  was  cwnai^^ctor  ** 
unnecessary  in  actions  of  ejectment  where  the  landlord  ^^^  * '^^  **?, 

*f  '  »f  ^  execution  until 

was  admitted  to  defend ;  but  he  had  since  been  informed,  further  order, 

that  the  proceedings  in  an  action  of  ejectment  had  been  fore  he  takes  out 

recently  set  aside  for  irregularity,  for  having  omitted  move  the'(Swt 

to  make  such  a  motion.     If  it  had  been  laid  down  in  for  leave  to  do 

so }  and  such  rule 

the  Treatises  upon  Ejectment,  and   in   the  books  of  b  not  absolute 
practice,  that  where  the  landlord  is  admitted  to  defend  llJance.(a)  '**" 
tbe  action,  and  the  judgment  is  entered  against  the 
casual  ejector,   with  a  stay  of  execution  until  further 
order,  the  lessor,  before  he  takes  out  execution,  must 
move  the  Court  for  leave  to  do  so ;  and  if  he  sue  out  a 


(a)  See  Doe  dem.  Simons  v.  Mosfers,  post,  19  Feb,  1819.  The  proceedings 
in  a  case  of  this  nature  are  governed  by  the  stat.  11  Geo.  2  c.  19-  sec,  13* 
which  empowers  a  landlord  to  make  himself  defendant  by  joining  with  the 
tenant,  if  the  latter  will  appear  ;  and  if  he  neglects  to  do  so,  it  is  then 
provided  that  judgment  shall  be  signed  against  the  casual  ejector,  for  want  of 
ioch  appearance ;  but  the  Court  may  permit  tbe  landlord  to  appear,  and  order 
a  stay  of  execution  upon  such  judgment  against  the  casual  ejector,  until  they 
Aifl  makejwrther  order  therein.    The  landlord's  consent  rule,  when  he  de- 
tos  alone,  therefore  contains  a  clause  to  that  effect,  and  it  is  necessary  to 
BOre  the  Court  for  leave  to  take  out  execution.    See  Stiles  v.  Oakes,  Barnes, 
182.    Fenn  v.  Marriott,  id.  185.   Syhes  v,  Dawson,  id.  209.    Jones  y,  Edwards, 
J  Stra.  1241.     George  v.  Wisdom,    2  Burr.  756.     But  as  it  appears  from  the 
two  last  cases  that  the  landlord  may  shew  cause,  as  that  a  writ  of  error  has 
been  allowed,  it  seems  to  be  the  practice  of  the  Court  of  King's  Bench  to 
grant  only  a  rule  nisi  in  th«  first  instance,  and  afterwards  on  affidavit  of  ser- 
vice, the  rule  is  made  absolute,  unless  sufficient  cause  be  shewn.    See  the 
ibrm  of  the  rule  nisi,  Tidd^s  Forms,  4th  ed.  756.     But  in  the  Court  of  Cbm- 
moQ  Pleas  the  rule  is  absolute  in  the  first  instance.    See  In^.  C.  P.  5th  ed. 
649.  Ferni  v.  Marru^tt,  Barnes  185.    Tidd^s  forms,  4th  ed.  757. 
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18 19.        writ  of  possession  without  such  motion,  the  execution 
"T  will  be  set  aside  for  irregularity.     It  seemed  to  be  but 

agahut  reasonable  that  this  application  should  be  made,  lest  the 
party  should  be  taken  by  surprise,  as  he  might  show 
some  ground  why  the  execution  should  not  issue. 
He  cited  Tidd  Prac.  (a)  and  Adams  on  Ejectment,  (b) 
He  apprehended  that  the  rule  must  be  made  absolute 
in  the  first  instance,  according  to  the  authority  of  the 
case  Fenn  v.  Marriott  (c). 

Bayley  J.  after  conferring  with  the  Master,  said, 
the  Master  considers  that  this  application  to  the  Court 
is  necessary,  and  according  to  the  authority  cited  from 
Barnes  182.  referred  to  in  Mr.  Adams'  Treatise  on 
Ejectments  (a  very  useful  work),  that  seems  to  be  the 
regular  practice.  The  rule  is,  that  when  judgment  is 
entered  against  the  casual  ejector,  with  a  stay  of  exe- 
cution until  further  order,  there  must  be  some  further 
order.  The  lessor,  therefore,  before  he  takes  out  exe- 
cution, must  move  the  Court  for  leave  to  do  so.  The 
rule,  it  seems,  is  absolute  in  the  first  ins|ance  on  the 
authority  of  the  case  of  Fenn  v.  Marriott  (d).  Then 
you  must  take  a  rule  according  to  the  regular  prac- 
tice (e). 

(a)  6th  ed.  508.  1029.  1089.     Tidd^s  Forms,  4th  ed.  766. 

(b)  2d  ed.  SOI,  2. 

(c)  Bam.  185.     And  see  Stilts  v.  Oakes,  id.  182,  3.     It  may  be  collected. 

(d)  Barnes  185.    Stiles  v.  Oakes,  Bames  iSi,  3. 

(e)  But  the  rule  was  drawn  up  nisif  and  afterwards  upon  an  affidavit  of  ser- 
vice upon  the  landlord,  made  absolute  without  opposition.  See  post.  Doe  dem. 
Sinums  v.  Makers,  12th  Feb.  1819.  The  rule  nisi  was  in  tbe  following  form : 
"  Upon  reading  the  rule  made  in  this  cause  on  Wednesday  next  after  three  weeks 
of  the  Holy  Trinity,  in  Triruty  Term  last  past,  whereby  E.  G.  and  F.  his  wife 
made  themselves  defendants  in  the  stead  of  the  casual  ejector,  and  another 
rule  made  on  the  same  day,  and  the  pxteu  in  this  cause  being  produced  and 
read,  it  is  ordered,  that  the  said  £.  G.  and  F.  his  wife,  upon  notice  of  this 
rule  to  be  given  to  their  attorney,  sholl  upon  Wednesday  on  the  Morrow  of  the 
Purification  of  the  Blessed  Virgin  Mary  show  cause  why  the  lessor  of  the 
plaintiff  should  not  be  at  liberty  to  sue  out  execution  upon  the  judgment 
signed  against  the  casual  ejector,  pursuant  to  the  first  mentioned  rule.  Upon 
the  motion  of  Mr,  — -,    By  the  Court.** 
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1819. 
Wright  and  others  t^.  Welbie.  WfHne^t^, 

Jan,  fTtlu 

ASSUMPSIT  on  a  policy  of  insurance,  dated  the  An  averment  b 
13th  Jugust,  1810,  upon  goods  on  board  a  Swedish  l^^^^l^ 
ship  called  the  Magdalena  from  GoUenburg  to  any  port  JJ""  ™t  ^^  *• 
or  ports  in  the  Baltic.  The  declaration  averred  the  pemm  tndmg 
interest  to  be  in  "^.  B.  and  C.  D.  (stating  their  names)  rtTAfawt.  £!Li 
and  certain  persons  trading  under  the  firm  of  Messrs.  ^^^J^SjJ!!^ 
William  and  John  Bell  and  Co"  and  that  the  policy  was  property  it  suifi. 
effected  for  the  use  of  the  said  ji.  £.  and  C.  X).  and  inarrestofjodg* 
said  Messrs.  William  and  John  Bell  and  Co.  At  wStfJ^uS^' 
the  trial   before    Jbbott  C.  J.  at  the  sittings   after  <^rtiintyasto 

^  the  names  of  the 

last  Term  at  Guildhall  a  verdict  was  found  for  the  penons  who 

1  .     .rr  compose  the  firm 

P*a»ntlft'  is  a  pmod  of 

special  denbnr- 
rer?  It  is  snffi- 

Chiity  now  moved  for  a  rule  to  shew  cause  why  a  cient  at  the  trial 

.  to  prove  that 

new  trial  should  not  be  had,  or  why  the  judgment  there  is  such  a 
should  not  be  arrested  ;  and  he  made  three  points :  £,  mni  F.  and* 
1st,  That  it  was  not  proved  at  the  trial  who  were  the  ^p-  without  pro. 

'  ^  XT  vine  the  names 

component  members  of  the  trading  firm  of  Messrs.  of  Ae  persons 

William  and  Johti  Bell  and  Co.  as  described  in  the  firm,   a  policy 

declaration;    2d,  that  the   declaration   did  not  suffi-  '^^^^^ 

ciently  aver  who  were  the  persons  interested  in  the  tfe"  is  legal,  at 

.  though  some  of 

goods  insured ;  and  3d,  that  the  voyage  was  illegal  for  those  ports  were 
want  of  a  licence.  Upon  the  first  point  be  submitted  of  war  with  this 
that  it  was  incumbent  on  the  plaintiffs  to  prove  all  the  2°°*?^'*2l^ 
members  of  the  firm  who  traded  under  the  description  has  been  obtain- 
of  Messrs.  William  and  John  Bell  and  Co,  It  was  true  ship  was  not 
that  there  was  evidence  given  at  the  trial  that  there  ^^le  port  («) 


(a)  A  policy  allowing  the  vessel  to  trade  to  any  ports  within  a  pafticiilalr 
district,  which  comprehends  ports  in  a  state  of  hostility,  is  lawful,  unless  it 
a]>pears  that  a  voyage  to  an  enemy's  country  was  in  the  contemplation  of 
the  insured.  MuUer  v.  Thompson,  2  Campb,  610.  Gill  v.  Dunlop,  %  Monk. 
45S.  7  Taunt,  204.  Vide  HoUand  v.  HaU,  1  B,  Sf  A,  53.  SeweU  v.  Royal 
Exchange  Assurance  Company,  4  Taunt,  856.  Birdf,  Afpktm^  8 T. R.  562* 


WmioHT 
Wxun. 
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i819«  was  a  mercantile  house  trading  under  the  firm  of 
Messrs.  William  and  John  Bell  and  Co.  but  the  term 
Co.  following  the  names  given,  it  imported  that  there 
was  some  third  person  in  the  firm,  but  no  evidence  was 
ofiered  to  shew  who  that  third  person  was,  which  the 
platBtiff  was  bound  to  do.  For  this  be  cited  Ord 
V.  PorUiL{a)  In  an  action  against  a  Aird  person  un* 
doubtedly  this  would  not  be  an  available  objection,  but 
between  the  parties  on  this  record,  the  plaintiffs  were 
bound  to  set  out  all  the  names  of  the  persons  trading 
under  the  firm  of  William  and  John  Bell  and  Co.  The 
only  evidence  at  the  trial  was,  that  a  house  trading  under 
the  firm  of  William  and  John  Bell  and  Co.  bad  existed 
for  ten  years.  The  word  Co.  being  a  contraction  of 
fempufty,  it  was  of  very  great  importance  to  shew  who 
were  the  persons  comprehended  under  that  word,  be* 
cause  the  addition  of  that  word  held  out  to  the  public 
a  responsibility  on  the  part  of  the  firm  in  its  engage- 
ments greater  than  the  mere  names  that  were  men« 
tioned  would  import  Therefore  it  was  incumbent  on 
the  parties  to  shew  who  the  other  persons  were  who  bad 
contracted  engagements  under  that  firm.  Tbis  was 
more  particularly  necessary  in  the  case  of  a  policy  of 
insurance  than  in  any  other,  because  it  must  be  shewn 
vrho  were  interested  in  the  contract.  In  tbis  case  the 
evidence  raised  a  presumption  that  there  was  some  other 
person  interested  in  this  firm  whose  name  was  vrith- 
held  fi"om  public  cognizance.  In  support  of  this  objec- 
tion he  referred  to  Teed  v.  Elvorthy.  (J)  Secondly,  the 
declaration  in  this  case  did  not  sufficiently  aver  who 
were  the  persons  interested  in  the  goods  insured.  It 
was  clearly  established  to  be  absolutely  necessary  in  a 
declaration  upon  a  policy  of  insurance,  to  set  out  with 
certainty  and  with  truth  who  were  the  persons  intie- 


(ft)  S  Cn^  flO.  In  the  note.  (I)  14  dm.  flO. 
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jested  in   the  property  insured.     JBe//  v.  4nsl^'  (fi)       4WP- 

Cohn  Y.  Hannam.  (b)     The  reason  of  this  .ptjeQti#n       „, 

1^  extremely  well  fonnded,  heoAWse  the  defeodmt        -wt^ 

abould  by  ihe  dedtfration  he  mad^  ja^quaiptfed  wifh  f^l 

the. real. poctijes  to  the  contract,  in  prder  tp jj^nevept  l^e 

injurious  jconsequenoes  which  ^i^ht  result  irpmaxrom^ 

sictn.of  ihi^  kind.   Under  the  JSjrm  pf  William  imd  Jokn 

£e/2.aQd  Co.  ,an  alien  enemy  ^i|;bt  be  inXi^r.csiti^^  .and 

he  might  be  called  ey«n  as  .a  <wltQCfs  on  the  p^t  pf 

J^uaself  and  the  other  plaintiffs ;  nay,  wndor  .^Kcb  w 

averment;,  one  of  the  plaintiffs  jni^t  be  .cm  the  jyi^y  U> 

tiy  the  causie.    If  this  principle  cpul4  b.e  ev^dj^d  the 

party  mi|;ht  be  albwed  to  put  in  the  diecl^^tion  ..ccr- 

.tdio,personstradiAg  under  the  &mx  of  ''  sjuiph^  p|Q^,md 

Co*''  without  givixig  any  names  at  aU.    J{e  .spbmitt^ 

that  it  was  a  clearly  estabU^d  prii^ciple,  th^t  the 

aames  of  all  the  persons  interested  in .»,  Dontr^ct  i^qm14 

\iA&ei  forth  in  the  dcclaratipn.    There  was  .a  di^ci^qn 

i>f  this  Court,  where  lit  was  held  that  ja  .cAnvietiPQ  (Vi 

tile  Excise  iLaws^aiost  such  «  one  '^^nd  .con^pi^^y'' 

could  >not  be  sugparted,  (c)  ;and  thcr^J^oi^  upon.theprjp- 

fi^  xecogni^  in  this  :£^d  .the  other  id^oisiopSxiiff^Qr- 

jped  to,  vh'e  rS^hmitted  that  ,this  was  a  y,alid  .g^j^tipp. 

X&iri%,  it  was  submitted,  .tbatras.tbe  in^rsu^^wastto 

41^  port  or  jpprts  in  tbe^a2^fc,^dj|ome;Qf  tbo^ip^ts 

WQcetbenin.Qpen  war  with  ^this  country,  ti^WiS^^ 

Ha3  illegal,  no  licence  having  b^ia  ^bt^iu^^  ialtibr^yiwh 

in  truth  the  ship  sailed  .to.a.  ]aw&l,  port. 

AaaDTT  C.  J.  vI>wijDf  .c4)HM<Wi.ttat  we9G«)gM#ot  to 
ifraataay  luk  in  this  ca9e«  The  fir^ttgroiud  m^f^^ 
.tUis  application  is  .made  is  .^vpon  <a  ^nipppsed  vaoaPioe 
ktween  the ^ecJaration  ii^d:  jt^e  :evi4f»ce.  .The.i4i»f^ 
'mtkm^von^d  the  interest  to  be  in.^.  JR.  ,a»4  C.  J>*  <«n4 

(ft)  IdrEiUt.  141.  («j)  5-Ttft«*.  101. 

E  ^ 
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1819-  certain  persons  trading  ander  tbe  firm  of  William  and 
John  Bell  and  Co.  I  am  ciearlj  of  opinion  that  the 
evidence  offered  and  receiTcd  at  the  trial  was  quite  suffi- 
cient to  support  that  allegation.  Then  it  is  said  that 
the  declaration  is  not  sufficient,  for  not  setting  out  the 
names  of  all  the  parties  interested  in  tbe  subject  of  the 
action,  and  that  thev  ought  to  be  specially  named,  and 
that  naming  them  as  persons  trading  under  the  firm 
of  William  and  John  Bell  and  Co.  is  not  enough.  The 
practice  has  long  prevailed,  of  averring  the  interest  in 
this  way  in  declarations  upon  policies  of  insurance,  and 
I  am  of  opinion  that  it  is  quite  enough  so  to  do.  If 
the  question  had  been  raised  on  special  demurrer,  per- 
haps it  might  be  a  subject  of  consideration.  I  do  not 
say  that  there  might  not  be  some  weight  in  the  objec- 
tion coming  before  us  in  that  shape,  but  it  is  entitled  to 
none  now.  The  practice  of  pleading  in  this  manner 
has  long  prevailed,  and  I  think  we  ought  not  to  arrest 
the  judgment  upon  this  ground,  but  leave  the  party  to 
bring  a  writ  of  error,  if  he  can  avail  himself  of  it«  The 
third  ground  of  objection  is,  that  this  voyage  required 
a  licence,  for  it  is  said,  that  by  the  terms  of  the  policy 
the  voyage  is  firom  Gottenburg  to  any  pari  or  ports  m 
*the  Baltic,  and  that  if  the  ship  had  sailed  or  had  in- 
tended to  sail  to  the  port  of  an  enemy,  a  Ucence  would 
be  necessary  to  legalize  the  voyage.  Now  there  was  no 
proof  whatever  of  any  such  intention,  or  that  she  ever 
meant  to  sail  to  an  enemy's  port. 

Batlkt  J.  I  am  of  the  same  opinion.  As  to  the 
first  point,  I  think  that  the  allegation  in  the  declaration 
b  proved^  because  it  is  shewn  that  certain  persons 
trading  under  the  firm  of  William  and  John  Bell  and 
Co.  were  interested  in  the  subject  insured  on  behalf  of 
themselves  and  any  other  partners,  if  such  there  were. 
The  second  question  is.  Whether  we  ought  to  arrest 
the  judgment,  on  the  ground  that  the  names  of  the 
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persons  said  to  be  interested  are  not  stated  i   Now  with        18 19* 
reference  to  that  objection,  neither  of  the  cases  cited       ^s^^^j 
bears  at  all  upon  the  subject.     In  one  of  those  cases,       Jj^"^ 
the  question  of  variance  had  arisen  because  the  parties 
had  misdescribed    the   interest.    It   was   represented 
that  the  policy  was  effected  for  J.  only,   whereas  it 
turned  out  that   it  was  effected  for  A.  and  B.    In 
another  of  the  cases,  the  declaration  averred  that  the 
interest  was  in  two  persons,  but  it  omitted  to  name 
one  of  them,  and  therefore  that  case  was  decided  on 
the  ground  of  an  obvious  variance.    The  subsequent 
case  of  Cohen  and  Hannam  proceeded  entirely  on  the 
same  ground,  adopting  the  reasoning  of  the  case  of 
Betty.  Amley.  {a)  All  these  cases,  therefore,  are  out  of 
the  question.   I  see  no  objection  to  this  declaration,  on 
the  ground  that  the  plaintiff*  has  described  persons  as 
interested  trading  under  a  particular  firm,    and  not 
named  them.     If  the  defendant  wanted  to  have  known 
the  names  of  these  persons,  the  proper  way  to  have 
raised  this  question  would  have  been  by  special  demur- 
rer on  that  ground ;  but  not  having  demurred,  I  think 
the  objection  is  cured,  and  that  he  is  now  too  late. 
The  third  objection  is,  that  the  policy  being  ''  to  any 
port  or  ports  of  the  Baltic,"   and  the  voyage  being 
illegal  to  some  ports,  it  must  be  illegal  as  to  all,  with- 
out a  licence  to  go  to  the  ports  which  happened  to 
be  in  a  state  of  hostility.     Now,  if  the  ship  had  gone 
to  any  of  the  other  ports  which  were  not  in  a  state  of 
hostility,  it  would  not  operate  as  any  objection  upon 
the  face  of  the  contract,  nor  does  it  in  fact  operate  as 
any  objection  if  the  ship  was  going  upon  a  voyage  legal 
itt  its  inception.     I  recollect  a  case  very  like  this  (6), 
where  it  was  decided  that  the  policy  for  a  voyage  to 


(a)  16  East.  141. 

(a)  BhcUbwm  ▼.  Thompson,  15  East  81.    3  Camfh.  61.  S.  C,    Vldf  ftism 
^ttUer  ▼.  Tkaiuptont  «  CamTpb.  610. 


t 

r 


ttH9.       Sfi.  Ddmhgoi  ^fif  of  which  was  uMer  Freneh  <fiMtf^ 

r —        lA^m  in^^tme  of  wa»r,  was'  twt  iltegal,  although  die^ribfld 

jMor       g^e^ttUy^  aer  a  toyagd  to  S^i^if  Domingo,  because  tire 

*^       1«W  #ic*iW  liflply  an  e^jcception  ift  favour  of  that  part  of 

tfae  voya^  wbfafh  was  iAtende'd  errigidally  to  be  legal. 

7or  f6«»€^  iee^cfm^  I  thia4t  th«r6  k  no  groatid  mad^e  o«l 

f^j  dis^rbittg  Alls  V^rdiot. 

Ho&Ao^t:^  J.  I  a«  entii^dy  of  the  same  optiiioa. 
Witii  t^pUct  to  ^  itiotion  ia  arreist  of  jndgmem, 
upOtt  the  Ohj^^rtion  a^whig  on>  the  fest  pointy  I  thiak  It 
caAtiO«  b^  sifu^lahied^  because  it  the  declafatioct  merely 
sttft^  that  ^ef  tarn  persons'  traded  under  Ihe  firm  caHing 
themselves  WilHam  and  J&hn  Belt  and  Co.  that  WG^ld 
be  a^  s^ettfenK  c4  duftcienf  eertainty.  It  is  to  be  te- 
OOllecjfOd  Aa«  they  are  ao«  the  parties  to  the  suit;  and 
diift  iflakes  a/  distinelioii  Iratn  the  ease  where  there  are 
liiany  pstttkte  On  the  reeord  equally  interested  in  the 
i^bj^ct-malter  of  &e  cat«se.  In  this  latter  case  k  cer^- 
tainly  wottld  be  nedessary  to  state  the  names  of  the  per- 
sons eirgaged  'm  the  parfieuh^  t^fm,  but  not  so  in  the 
preseirt  insfanee.  With  respect  to  the  question  of  un- 
ees*taiflty  as  to  the  parties  interested,  there  is  a  case  of 
ftoffteei^ly  m  whieh  it  has  been  said,  that  in  order  that 
the  Cowt  may  see  what  was  eonveyed  so  as  to  complete 
fJke  feofikient,  it  was  necessary  to  set  out  the  names  of 
*ll  <he  paaHies  to  the  feoffment ;  and!  so  it  was  said  in 
ffie  eaie  of  an  assigntnent  or  conveyance,  where  the 
eonveyanee  took  place  by  attornment ;  but  it  was  heW 
rft  both  these  ease^,  that  the  objeetions  were  cured  by 
th#  teidiof,  and  that  the  Court  would  presume  that 
every  thing  was  done  to  make  it  a  legal  feoffment  in 
fte  one  ease,  and  a  legal  conveyance  in  the  other,  (a) 
At  the  same  time,,  however,^  it  was  said,  Aat  ih%  ob}ec* 


(a)  iSee  ca^s  oh  ttds  pdftA  Collected  ffl  1  Scmden^  ^fip.  by  Serjt  WH- 
Uam,  328.  a.  note  1. 
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tioQs  might  be  atailable  on  demnrrerj  yet  as  the  parliet        ldl9 

iii  Bot  tak«  the  objectioii  in  that  stage  of  the  causey  H 

was  then  too  late  to  take  them^  being  made  after  a  vec« 

diet ;  and  certainl  j  that  was  a  very  reasonable  answer  to 

the  objecti<»is.    The  answer  to  the  objection  in  this 

oise  is,  that  although  the  plaintiff  has  not  stated  upon 

the  record  all  that  he  might  have  stated,  yet  he  has 

stftted  the  names  of  the  parties  with  sufficient  certainty, 

so  as  not  to  put  the  defendant  to  any  inGonveoience  on 

tbe  trial.    It  has  been  suggested,  that  an  alien  enemy 

liight  be  one  of  the  plaintifis  upon  the  record,  under 

tkts  general  description  of  the  firm.    If  the  defendant 

thought  be  was  deceived  by  the  uncertainty  of  the  dek 

dsration  in  this  respect,  he  should  have  demurred  to  it 

OQ  that  ground ;  but  as  he  has  not  done  that,  he  must 

be  taken  to  have  waived  his  olgection  to  the  plaintiff's 

legal  ground  of  action.    The  declaration,    howev^^ 

seems  to  me  to  be  sufficiently  supported.    On  the  third 

aad  last  ground,  I  concur  with  my  Lord  and  my  Bro* 

ther  Bayley  in  the  opinion  they  have  expressed^  and 

consequently  there  is  no  sufficient  reason  suggested  £di 

dbturbing  this  verdict. 

Best  J.  I  have  always  understood  it  to  be  an  in* 
variable  ml^  that  where  all  the  averments  necessary  to 
a  declaraCion  are  not  sufficiently  stated  or  are  omitted, 
they  are  the  subject-mattser  of  demurrer,  and  that  the 
tiaie  for  taking  advantage  of  such  objections  is  before 
trial.  Upon  this  principle  I  think  the  two  objectitona 
that  have  been  taken  in  arrest  of  judgment^  come  too 
late,  even  supposing  they  were  available  on  demnrrar. 
As  to  the  third  objection,  if  that  conld  prevail,  it  seems 
to  me  that  there  is  not  one  of  the  numerous  cases  in 
which  immense  sums  have  been  engi^ed  in  Baltie 
risks,  and  have  been  actually  paid,  which  must  not  have 
been  improperly  decided.  I  recollect  from  my  own 
Q3Cpemftee,when  I  was  at  the  Bar,  that  in  every  one  of 
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1819*        the  ca&es  which  were  decided  during  the  last  war  upon 
«J"""~         Baitic  risks^  the  policies  contained  the  very  words  in 

wmie  this  case,  "  any  port  or  ports  in  the  Baltic/^  though 
many  of  those  ports  were  in  a  state  of  hostility  towards 
this  country.  If  this  objection  could  have  prevailed,  it 
is  quite  impossible  that  any  voyage  under  a  policy  '^  to 
any  port  or  ports  in  the  Baltic "  could  ever  become 
legal ;  and  consequently,  if  a  ship  sailed  to  some  one 
of  these  ports  which  happened  to  be  in  a  state  of  hosti- 
lity, the  insurance  on  the  ship  could  not  be  protected. 
It  cannot  be  doubted,  that  after  the  policy  is  effected 
the  voyage  may  be  rendered  legal  by  the  licence  of  the 
king  in  council,  and  in  such  case  there  would  be  no 
objection  to  the  policy.  We  know  that  during  the  last 
war  these  policies  were  effected  before  the  voyage  com- 
menced ;  and  even  supposing  the  party  were  to  go  to  a 
hostile  port,  there  is  nothing  to  prevent  him  from  apply- 
ing to  government  to  obtain  a  licence.  Certainly 
where  a  party  bound  himself  under  a  policy  to  go  to  a 
hostile  port  without  licence,  he  could  not  alter  his  course 
under  the  policy  so  effected.  But  the  licence  would 
render  the  voyage  legal  before  its  commencement.  I 
think  that  being  the  case,  a  policy  in  these  general 
terms  cannot  be  evaded  upon  the  objection  taken  ;  and 
that  it  signifies  nothing  that  there  were  certain  ports  Ir 
the  Baltic  in  a  state  of  hostility,  it  being  reasonably  to 
be  supposed  that  the  party  had  it  in  his  contemplation 
to  obtain  a  licence  for  the  voyage,  or  to  abandon  it.  It 
happens  in  this  case,  that  the  voyage  was  legal,  in- 
asmuch as  the  party  originally  contemplated  going  to 
one  of  the  ports  of  the  Baltic  which  was  not  in  a  state 
of  hostility ;  for  although  he  undoubtedly  intended  to 
go  to  Memel,  yet  still  that  part  of  the  voyage  would  not 
be  a  violation  of  the  policy.  I  am  therefore  clearly  of 
opinion  that  there  is  no  pretence  in  this  case  for  grant- 
ing even  a  rule  to  shew  cause. 

Rule  refused. 
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1819. 

IN  BANK. 

RoscoE  V.  Delano.  ni«r«%, 

Jean.  S8tb, 

JpRINCEP  moved  to  change  the  venue  in  this  case 

from  London  to  Lancaster,  ou  an  affidavit  which 

stated  that  the  cause  of  action  arose  in  the  county  of 

Lancaster,  but  it  omitted  to  state  what  was  the  cause  of 

action. 


CuRiJE.    The  affidavit  must  state  what  the  action  is  The  Court  will 

for;  or  you  must  produce  the  declaratiop,  and  shew  ^cnw^uiSeaiUie 

that  it  is  a  transitory  action,  and  not  on  a  bill  of  ex-  J|J^*X  a^ 

chanee,  or  some  other  demand  in  actions  for  which  the  ofacdoni8,orit 

P              11             i               1  appears  by  pro- 

lourt  Will  not  change  the  venue.  ducin^  the  de- 

claration, that 
_ ,  ' the  cause  of  ac- 
tion u  of  such  a 
^       nature  as  to  en- 
(a)  In  the  King's  Bench  the  rule  for  changing  tiie  venue  is  absolute  in     able  the  defend- 
the  first  instance ;  and  in  that  Court  it  is  required,  that  all  rules  for  changing     ■"'  ***  chaiige 
the  veoue  should  be  drawn  up  "  upon  reading  the  declaration,  &c/'  a  prac-  *^  ^ 

Hoe  that  was  introduced  in  consequence  of  uiconveniences  havhig  arisen  fruni 
the  Teuue  being  improperly  changed  without  adverting  to  the  cause  of  action. 
R.  Trin.  49  Geo.  3.  K.  B.  11  East.  273.  In  the  Common  Pleas,  the  rule 
for  changing  the  venue  is  in  the  first  uistance  a  rule  nisi,  and  in  that  Court 
also  it  is  the  practice  to  draw  up  the  rule  "  on  inspecting  the  plaintilT's  de- 
claration, &c."  Tidd's  Forms,  4th  ed.  257.  See  Neale  v.  Neville,  Savory 
y.Spooner,  6  Taunt.  567.  Powcl  v.  Rich,  7  Taunt.  178.  2  Marsh.  B^p.  494. 
where  the  practice  relative  to  changing  the  venue  is  much  discussed. 
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King  v.  Lord  Turner. 


Jen.  981k. 

It  is  not  necM-  njLLJNTINE  moved  for  a  rule  to  shew  cause  why 

nrymanaffid*-  MM                       «         •         • 

▼it  to  bold  to  the  defendant  in  this  case  should  not  be  discharged 
creditor  should  ^^  filing  common  bail,  and  why  the  bail-bond  should 
SS^^bT^b  °^^  ^  delivered  up  to  be  cancelled^  and  why  all  pro- 
sufficient  for  ceedings  in  the  mean  time  should  not  be  stayed  on  the 

•imth^r  person  -_, 

to  swear  that  ground  of  irregularity.    The  affidavit  to  hold  to  bail 

justly  and  trolj  ^^  made  by  a  person  named  Lettice,  without  describ- 

j^S?l!1!SL  ^^S  himself  as  agent ,  servant,  or  clerk,  or  in  any  way 

tn  hold  the  ftr-  connecting  himself  with  King  the  plaintiff,  and  the  de- 

UMT  to  MB,  eVfBI 

thmE^  Aft  deponent  does  not  describe  himself  in  the  affidavit  to  be  the  agent  or  servant  of  the 
|UraC(tf) 


(c)  See  Brovn  v.  DamSy  post  8th  Feb,  Bland  v.  Drake,  post  12th  Feb. 
1  WiU,  539.  lBo5.Si  PuL  1.  Tidd,  6th  ed.  181.  So  an  affidavit  of  truth  of  a 
plea  in  abatement  may  be  made  by  athird  perscMi.  Tidd,  6th  ed.  677.  Pr.  Reg. 
6.  Bamfs344.  In  Andenon  v.  Morgan, 4  Taunt.  Rep.  2S1 .  and  Pieten  v.  Luyiies, 
1  Bat.  5r  Pit2.1.  it  was  held  in  the  G>ort  of  Common  Fleas,  that  the  affidavit  of 
debt  might  be  made  by  a  third  person,  and  that  the  affidavit  need  not  state  that 
the  deponent  was  connected  with  the  pLdntiff  as  agent,  or  in  any  other  manner. 
In  those  cases  however  it  «4>peared  that  the  plaintiff  was  resident  in  a  fo- 
reign Gonntry.  In  Knight  v.  Keyte,  1  £asf s  Reports,  415.  it  was  held  that 
an  affidavit  to  hold  to  bail,  made  by  a  person  describing  himself  as  the  agent 
of  the  plaindfl^  and  stating  that  the  defiendant  was  indebted  to  the  plaintiff, 
and  that  no  tender  had  been  made  in  Bank  notes  either  to  the  prindpal  or 
to  the  deponent,  was  held  suffident,  although  the  plaintiff  was  not  stated  to 
reside  abroad.  The  Cbort  said,  that  the  business  might  have  passed  entirely 
through  the  agent* s  hands,  and  it  was  impossible  to  say  what  means  the 
agent  nught  have  had  of  satisfying  himself  of  the  facts  swwn  to.  It  had 
been  determined  in  the  Court  of  Common  Fleas  that  the  assignee  of  a  bond 
may  make  an  affidavit  of  debt  without  joining  the  assignor;  and  that  if  any 
lender  of  Bank  notes  be  absolutely  negatived,  the  affidavit  will  be  good. 
Bifland  v.  King,  7  Taunt.  S75.  1  Mcart  S4.  S.  C.  So  in  an  action  by  the 
assignees  <^  a  bankrupt,  an  aindavit  by  the  clerk  to  the  plaintiff's  attomies, 
absolutely  denying  a  tender  in  Bank  notes,  wasboldeu  good,  though  it  did 
not  state  that  no  tender  had  been  made  either  to  the  bankrupt  or  his  as- 
sgnees,  because  the  affidavit,  being  general,  comprehended  within  it  every 
particular,  and  therefore  at  most  it  was  only  a  defect  in  point  of  form  and 
cored  by  the  statute  43  Geo.  3.  c.  18.  s.  2.  unless  the  defendant  produced 
an  affidavit  that  the  money  had  been  actually  offered  to  be  paid  in  Bank  of 
En^tmd  notes.    ^IrauTrpi^  v.  StrMtem,  7  Taunt.  Rep.  406. 
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pdneirt  9wofe  that  the  defendant  was  "  justly  and  truly        1819. 
indebted  ter  Joftn  King  in  a  certafn  sum  of  monej.**        "T"" 
This  affidarit,  he  submitted,  was  defective  on  two        agM 
grounds:  1st,  because  the  deponent  should  have  some 
way  or  other  connected  himself  with  the  creditor ;  and 
2dly,  for  swearing  that  the  defendant  was  indebted  to 
the  plaintiff,  ^  the  creditor  himself  being  resident  in 
towtr.    He  referred  to  Elliott  v.  Ihtggan.  («r)    He  ad- 
mitted that  deponent  negatived  the  tender  of  any  notes 
rf  the  Governor  and  Company  of  the  Bank  of  England, 

Abbott  C.  J.  I  know  of  no  case  in  which  it  has 
been  held  that  the  creditor  himself  must  swear  to  the 
debt.  The  case  cited  has  reference  entirely  to  the  ne- 
gation of  any  tender  of  any  notes  of  the  Bank  of  Eng- 
hndy  and  therefore  that  case  does  not  bear  upon  this 
point. 

Bayust  J.  I  tlunk  thi&  affidavit  will  do.  There  are 
ittany  cases  where  the  plaintifiP  himself  cannot  swear  to 
the  debt,  for  a  variety  of  reasons.  It  may  be  true 
that  it  does  not  appear  in  what  relation  this  person 
naned  Lettice  stands  to  the  platnliff,  tK>i  need  it,  for 
the  deponent  would  be  liable  to  an  indictment  for  per- 
jury upon  this  affidavit*  There  was  a  series  of  cases 
in  which  it  was  held,  that  unless  you  negative  the  ten- 
der in  Bank  of  England  notes,  the  defendant  was  liable 
to  be  discharged ;  and  it  was  also  held,  that  that  nega-^ 
tion  of  the  tender  must  be  by  the  plaintiff  only.  That 
seems  to  be  otherwise  now.  There  is  another  Act  of 
Parliament  besides  the  37  Geo.  S,  c.  45,  (b)  which 
directs,  that  if  the  affidavit  to  hold  bail  does  not  nega- 


(a)  2  East.  Rep.  24. 
(6)  43  Gea.  3.  c.  18.  tec.  2.  which  cures  Informanties  in  thiis  part  of  the 
*Sda^t,  hat  not  a  total  omission  of  the  clause  negativing  a  tender.     Tfood 
^'Jmhm,iSimth'R6^.156.    Tirfd,  6th  ed.  105. 
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18 19.  tive  the  tender,  it  is  competent  for  you  to  come  after- 
'^^  wards  and  apply  to  the  Court,  and  swear  that  there  has 
agauut        been  a  tender ;  but  you  cannot  swear  that  in  this  case. 

HoLROYD  J.  concurred. 


Best  J.  You  cannot  object  to  the  affidavit  to  hold 
to  bail  in  this  case,  unless  you  swear  that  there  has  been 
a  tender. 

Rule  refused. 


Triday,  WiCKES  qUt  tum  V.  GORDON, 

Jan,  f  9th. 

In  Ml  action  up-  ^HIS  was  an  action  of  debt  to  recover  penalties  un- 

on  the  7  G.  2.        X  .         .  mv 

c.  8.  $  8.  to  reco-  der  the  7  Geo.  9,.  c.  8.  s.  8.  for  stock-jobbing.     The 

stoctjobbing,  k  second  count  of  the  declaration  upon  which  the  verdict 

wta  averred  in 

the  declaration,  that  the  contract  to  transfer  the  stock  was  made  for  the  27th  of  February,  and 
it  was  held  that  as  the  parties  meant  the  settling  day  which  was  fixed  for  the  27tb  of  Fehrwxry, 
it  was  no  variance,  (o) 


(a)  The  general  rule  seems  to  be,  that  where  the  statement  in  the  decla- 
ration and  the  statement  in  the  contract  will  be  both  satisfied  by  the  same 
proof,  the  declaration  is  sufiUcient.  Where  a  contract  was  made  for  the  sale 
of  tallow,  warranted  ready  for  delivery  from  ship  or  warehouse  by  a  parti- 
cular time,  this  was  held  equivalent  to  a  general  contract  for  delivery  at  the 
time  specified,  and  therefore  it  was  held  that  the  places  of  delivery  men- 
tioned in  the  contract  need  not  be  averred.  Tkomton  v.  Janes,  6  TauM.  581. 
3  Marsh,  Rep.  287.  A  contract  for  the  purchase  of  goods,  the  exact  amount 
of  which  not  being  known  at  the  time,  is  described  in  the  contract  as  about 
8  tons,  may  be  declared  upon  under  a  videlicet  as  a  contract  for  8  tons, 
which  was  ascertained  to  be  the  quantity.  Gladstone  v.  Nede,  13  East.  410. 
So  a  contract  to  furnish  goods  at  a  price  stated  in  the  order  as  24s.  a.  26s.  may 
be  described  as  a  contract  to  furnish  them  at  a  reasonable  sum.  Laing 
v.  Fidgeon,  6  Taunt.  108.  Alternative  contracts  must  be  stated  according  to 
the  fact ;  and  where  a  contract  was  made  for  the  purchase  of  100  bags  of 
wheat,  40  or  50  of  which  were  to  be  delivered  on  one  market  day^  and  the 
remainder  on  the  next  market  day,  it  was  held  that  the  pltdntiiF  could  not 
declare  as  upon  an  absolute  contract  for  the  delivery  of  40  bags  on  the  first 
day,  though  40  bags  were  then  in  fact  delivered,  but  the  contract  must  be 
stated  in  the  alternative  accordbg  to  the  original  terms.     Penny  v.  Pcrter, 
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was  found  stated^  "  That  aftet  the  passing  of  the  said 
act,  to  wit  on,  &c.  at  &c.  it  was  contracted  and  agreed 
by  and  between  said  defendant  and  one  Joseph  Lightfoot, 
that  defendant  should  sell  to  said  Joseph  Lightfoot,  and 
that  said  Joseph  Lightfoot  should  buy  of  said  defendant, 
a  certain  other  interest  or  share  in  a  public  stock,  to 
wit  other  5000/.  in  the  public  stock  commonly  called 
the  three  pounds  per  centum  consolidated  bank  annui- 
ties, and  that  said  last  mentioned  5000/.  should   be 
transferred  by  defendant  to  said  Joseph  Lightfoot,  "  on 
the 9!Jth  February ^^  in  the  year  last  aforesaid ;  and  said 
plaintiff  avers,  that  defendant  was  not,  at  the  time  of 
making  said  last  mentioned  contract  and  agreement  as 
last  aforesaid,  actually  possessed  of  or  entitled  unto  said 
interest  or  share  in  said  last  mentioned  public  stock  so 
agreed  to  be  sold  and  transferred  by  him  as  last  afore- 
said in  his  own  name  or  in  his  own  right,  or  in  the 
name  or  names  of  a  trustee  or  trustees  to  or  for  his  said 
defendant's  use,  or  his  own  right,  contrary,  &c.  whereby 
and  by   force,  &c.    defendant  forfeited  for  his   said 
offence  500/.  and  thereby  and  by  force,  &c.  an  action 
hath  accrued  to  plaintiff  to  demand  and  have  of  and 
from  defendant  said  500/.  so  forfeited  as  aforesaid/' 
At  the  trial  before  Abbott  J.  at  the  sittings  after  last 
Trinity  Term  at  Guildhall,  the  plaintiff  had  a  verdict. 


1819. 

•WiCKES 

aganut 
Gordon. 


In  Michaelmas  Term  last.  Topping  moved  for  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside 


S  Ent.  2.  and  see  8  East.  8.  If  a  contract  to  deliver  soil  be  declared  upon 
M  a  contract  to  deliver  soil  or  breeze,  the  variance  will  be  fatal,  if  it  appear 
that  soil  and  breeze  are  different  things.  Cook  v.  Munstone,  1  New  Rep.  351. 
5  Htp.  f39»  When  a  contract  is  made  to  remove  goods  in  a  month,  and  it  is 
staled  in  the  declaration  as  an  agreement  to  remove  in  a  reasonable  time, 
the  variance  is  fatal.  More  v.  Milner,  Peake's  Rep.  42.  In  Wau^h  v.  Bus- 
tdl,  1  Monk.  Rep.  217.  Ld.  Ch.  J.  Gibbt  said,  "  When  you  declare  on  u 
deed  you  state  the  legal  effect  of  it;  and  you  may  declare  without  using  a 
word  which  itcontuned  ia  the  deed,  except  the  names  of  the  parties  und 
the  torn," 
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i649*  and  afionsuit  entered  on  thegnoand  of  a  varianflei  the 
JT'^  declaration  ia¥enin£  that  the  contract  was  made  *'  for 
the  ^th  cf  February,"  whereas  the  evidence  in  tufijiQit 
of  the  declaration  wae^  that  it  was  made  for  '^  the  set- 
tling day/'  i^hich  last,  thengh  it  in  fact  hi^pcned  mi 
the  £7th  of  February  was  still  a  £i^  ol^^ection  U>  the 
declaration. 

Abbott  C«  J.  now  read  the  rqport  of  the  ^videnc^^; 
and,  according  to  his  Lordship's  Botes,  it  ^^leared  tbi^t 
the  contracting  parties  had  talked  of  a  baxgain  "far 
the  87th  of  Februarjf/'  or  *'  the  settling  day/'  the  wit- 
ness being  uncertain  which  day  wa«  named;  butiie  was 
jiositive  that  they  meant  the  same  day« 

Gurwjf  now  diewed  cause  against  the  rule,  andi:on- 
ttfnded  that  there  was  no  variance  in  the  cas^  for  ev.iw 
^ppofliiig  it  to  be  uncertain  whether  the  87th  of 
Jtebruartf,  or  the  ^ttliqg  day,  was  mentioned,  still  ms  the 
'87th  of  February  happened  on  the  settling  day,  and  as 
both  ^parties  meant  the  same  day,  the  term«  were  con- 
vertible and  equally  satisfied  the  averment  in  the  decla- 
Tation,  It  might  as  well  be  .^id  that  where  a  decla^ 
ftion  averred  a, particular  transaction  to  have  happenisd 
on  the  £5th  of  March,  whereas  in  proof  it  happened  mi 
Lady^dayy  which  every  body  knew  to  be  the  25th  of 
ManckfihsX  this  was  a  variance.  The  aigumeot  in  the 
j^esent  case  was. just  of  the  €ame  descr^ptipi);  and 
would  equally  be  unavailing. 

Topping  and  Chitty  contri.  The  case  put  of  the 
(Uih  of  Manch  and  Lady^y  is  by  no  m6W»  parallel 
"With  the  present  case,  because  the  £5th  erf  March  9T 
Zady^ay,  is  a  known  and  fixed  day  to  all  mankind,  as 
■synonimous  to  ^ach  other,  and  never  varies,  if  the 
ststtling  day  wbb  necessarily  a  fixed  day,  and  meant 
the  27£h  of  February j  and  was  not  subject  to  any  vam- 
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tion  from  drcnmstuioes,  it  would  be  an  ans\v«r  to  dM        ISlft. 
objectkm«    Bat  tlie  Ckmrt  will  not  uke  notice  of  Ua 
settling  day  as  meaning  dbe  27th  of  JPtfirtiafjfy  because 
whut  is  called  a  settling  day  in  the  language  of  stock** 
biokere  is  liable  to  venation  ironi  the  fluctuation  and 
ehangcB  of  the  public  funds,  and  the  dettf mination  of 
the  Committee  of  the  Stock  Exchange.     It  is  impose 
siUe  from  the  nature  of  the  subject,  thai  the  settling 
day  should  mean  a  given  and  fixed  day  of  the  month, 
because,  as  it  depends  on  the  state  of  the  funds  on  a 
jparticular  day,  as  well  as  upon  other  collateral  cireum*' 
itances,  it  cannot  be  fixed  with  any  degree  of  certainty* 
It  19  well  known  that  the  Stock  Exchange  Conunittae 
ffiajr  at  its  meetings  alter  the  day  whidi  may  have  been 
previously  fixed  for  settling  accounts.    A  sodden  pab«- 
Kc  calamity,  such  for  instance  as  die  death  of  any 
Aembar  of  the  royal  family,  may  cause  an  alteration  in 
tke  settling  day.    The  bargain  described  in  the  deda* 
ration  depended  not  so  much  upon  the  day  therein 
stated  as  the  day  which  should  be  fixed  upon  for  the 
lettling  day,  and  therefore  the  materiality  of  the  v*- 
liauee  is  obvious.    This  is  not  like  a  fixed  period  which 
»  known  to  all  mankind,  and  recognised  for  the  pni^ 
pose  of  governing  their  transactions.     It  is  totally  dis- 
similar from  the  125th  of  March,  which  is  a  regular  fixed 
division  of  the  year.    It  cannot  certainly  be  contended 
that  if  the  contract  had  been  made  for  the  fi7th  of 
Mruary,  and  any  public  calamity  had  happened  so  as 
to  oeeasion  an  alteration  in  thev  settling  day,  that  that 
Would  vacate  the  bargain,  but  still  that  admission,  does 
Act  at  all  touch  the  present  Argument.    If  the  contract 
i«  made  for  t^.e  settling  day,  the  party  would  take  the 
chance  of  the  settling  day  happening  on  the  27th  of 
hbruary^    The  bargain  depends  upon  the  variation  of 
the  time  at  which  they  would  be  called  upon  to  take  to 
it,  and  if  the  settling  day  is  altered,  which  it  may  be  for 
the  leasens  suggested,  the  bargain  would  enure  to  take 
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4819.        effect  on  that  day  without  reference  to  the  27th  of 
^  February.    The  parties  therefore  must  take  the  chance 

agamu  of  its  being  postponed  or  interrupted  by  a  variety  of 
^^^'  contingencies.  This  case  cannot  he  distinguished  from 
Paynde  v.  Hayesy  (a)  referred  to  by.  Mr.  Justice  Buller, 
in  his  Treatise  on  the  Xaw  of  Nisi  Prius,  (i)  where  the 
contract  declared  on  was  to  deliver  stock  on  the  22d  of 
Augtist ;  aud  upon  the  trial  by  the  eutry  in  the  broker's 
book  it  appeared  that  it  was  a  coD(ract  for  the  opefting, 
though  it  was  proved  to  be  notorious  that  the  books 
were  to  open  the  £2d ;  and  the  broker  sw'ore  he  took 
the  22d  of  August  and  the  opening  to  be  convertible 
terms^  and  yet  the  Court  held  this  to  be  a  fatal  variance, 
and  nonsuited  the  plaintiff.  It  is  to  be  recollected  th^t 
this  is  a  penal  action,  and  the  Court  always  holds  par- 
ties more  strictly  to  their  proof  in  such  cases  than  in 
mere  questions  of-  civil  right,  and  therefore  in  this  case 
the  Court  will  treat  this  objection  more  favourably  than 
In  any  other.  In  furtherance  of  their  argument  they 
.referred  to  Harrison  v.  Wilson,  (c)  and  the  King  v.  Cos- 
.sano.(d)  Chitty  said,  in  the  course  of  the  argument, 
.that,  according  to  his  note  of  the  evidence,  **  the  set- 
tling day"  was  the  only  day  named  between  the  parties. 

Abbott  C;  J.  We  must  be  bound  by  the  report 
of  the  evidence  as  it  appears  upon  the  Judge's  notes. 
Thi3. application  is  made  on  the  ground  of  a  supposed 
yariaace  between  the  declaration  and  the  evidence,  and 
the  attention  of  the  Court  is  to  be  directed  in  this  action 
j(by  which  the  plaintiff  seeks  to  recover  a  penalty  upon 
a  contract  for  the  purchase  of  a  certain  quantity  of 
tstock  on  a  particular  day)  to  the  real  sense  and  mean- 
ing of  the  parties  at  the  time  the  contract  was  entered 


(a)  Referred  to  as  in  Stra,  t4. ;  but  meaning  Select  Cases  on  Evidence, 
p.  74.  * 

:     (t)  Bttt  N.  P.  145.  (c)j%.70S.  (d)      E^.23U 


GOBOOK. 


IN  TH£  Fifty-ninth  Year  of  GEORGE  III.  65 

into.     The  question  is,  whether  the  evidence  produced         1819* 
proved  the  contract  or  varied  from  it.    The  contract 
laid  in  the  declaration  is  for  a  particular  day,  namely, 
the  27th  of  February.    The  proof  in  evidence  was,  in 
the  first  instance,  that  that  was  the  day  named.    The 
witness  who  gave  that  proof  being  further  pressed,  said, 
"  I  don't  know  whether  the  27th  of  February  or  the  set- . 
ding  day  was  named,  but  they  meant  the  same  thing." 
Therefore,  it  really  comes  to  this  single  question,  whe- 
ther the  parties  may  not  be  allowed  to  use  one  phrase 
or  the  other.    They  both  understand  the  same  thing, 
whatever  phrase  is  used.     It  is  alleged  in  support  of  the 
objection,  that  this  day,  called  "  the  settling  day,"  was 
subject  to  variation,  and  might  be  afterwards  altered. 
There  is  no  proof  of  that,  and  we  must  consider  that 
notion  as  completely  out  of  the  case.    I  know  of  no 
anthority  existing  in  the  Committee  of  the  Stock  Ex- 
change to  alter  the  settling  day;  on  the  contrary,  I 
should  hold  tliat  if  the  Committee  of  the  Stock  Ex- 
change resolved  to  alter  the  settling  day,  nobody  who 
did  not  consent  to  it  would  be  bound  by  it.     If  parties 
make  a  contract  upon  a  day  understood  between  them 
to  be  a  day  for  certain  purposes,  and  that  day  is  pre-. 
viously  named,  I  know  of  no  authority  that  could  sub- 
stitute another  for  it.     It  is  not  suggested  that  the  de- 
fendant is  in  any  manner  taken  by  surprise  on  this 
occasion.  The  proof  given  is  that  the  denominations  of 
time  were  understood  to  apply  to  one  and  the  same  day, 
and  being  understood  by  the  parties  to  apply  to  one  and 
the  same  day,  how  can  it  be  suggested  now  that  they 
meant  a  different  thing  ?  The  witness  says,  "  that  the 
27th  of  February  and  the  settling  day  were  used  indif- 
fei^ently;"  and  he  adds,  "  the  27th  of  February  was 
mentioned,  I  have  no  doubt."    The  Court  has  been 
pressed  by  the  authority  of  a  decision  which  no  doubt 
is  directly  in  point,  and  every  weight  that  can  be  given 
to  such  an  authority  in  the  present  case  must  be  given 
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1919k  tio  it.  But  i^tibough  tbat  cs^e  exists  in  st  >ook  of 
^j|p~"  bigk  wlbwity,  *nd  wght  b^  applicable  to  the  tr^ns-^ 
d^mnp^  actions  of  perso^^  who  lived  nearer  to  the  ti^e  ^  whicln 
iA  wea  decide^y  ye<  we  ougtit  not  to  consider  th9>t  ajs  a 
pteeedenjt  ox  dutbority  for  om  direction,  or  foe  the  direc«- 
tjboft  of  fii^¥i9e  tin^s.  We  ought  to  apply  our  o;va 
judgment  an4  rea^oii  to  the  question  before  us^  ^^d  it 
see6Qi3  to  me  thdi,t  there  is  no  v^^ance  whatever  in  this 
Gft$e« 

Bati^sy  J.  The.  mle  of  pleading  ia,  ths^t  you  aaie  ta 
attate  the  coQ,traet,  not  ia  the  terms  in  which  it  is  ex-^ 
pressed,  but  accordiug  to  its  legal  operation,  and  if  the 
evidence  proves  the  contract,  it  is  good.  Hjere  the 
declaration  describes  a  contra^ct  for  delivering  stock  oq 
the  !27th  of  February.  The  evidence  was,- that  it  W4»  9k 
contract  for  delivery  eith/er  on  the  S7th  of  February  or 
die  settUng  day.  It  matters  not  at  all  in  what  therms, 
the  day  is  expcessed  in  the  declaration,  if  the  parties 
meant  the  same  thing.  At  the  time  the  contract  wb>a, 
entew4  i^^to,  the  27th  of  February  was  knowa  to  be 
the  settUng  diay,  and  whether  you  express  it  by  Uio 
nam<e  of  the  settling  day,  or  as  the  27th  of  February,  it 
is  the  same  thing. 

HjOXROYp.  J.  I  am  of  the  same  opinion.  It  appears 
to  me  that  the  contract  is  proved  so  as  to  satisfy  the 
terms  of  the  deckratioa;  aqd  whether  the  expresaion 
was  ^*  settling  day "  or  *^  the  27th  of  February^*  ia 
Tfholly  immaterial,  because  it  seems  to  me,  upon  the 
evidence,  they  both  exactly  mean  the  same  thing.  The 
settling  day  was  at  that  time  understood  by  both  par- 
tics,  accovdiog  to  the  evidence,  to  mean  the  27^th..of 
Fthruaryf  and  I*  by  no  means  accede  to  what  has  been 
sa^  in  argument  as  to  the  settling  day  being  changed^ 
I  ami:  of  opinion,  that  as  this  eontract  was  entered  into 
fer  \k^  transfer  oi  the  stoek  on  th^  27th  of  February^ 
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and  89.  i(t  was  dearjy  understood  at  the  time  the  coo*        1N9^ 
tc^  w^  jenjteced  into^  that  the  27tb  of  Februa^  wa9<       wv^ 
the  sfetdiag  df  y^  it  makes  no  i^  of  diffesei^e  io>  the       ^'HF^ 
legal  effect  of  the  pleading*    With,  respect  tp^  pli8a4iBg, 
written  contracts  according  to  thei|r  coi^enUi  or  i;athe^ 
according  to  thfoir  words,  I  agjee  with  my  Brother 
Bayley,  that  the  legal  effect  is  the  material  thing  to 
attend  to ;  for  it  very  frequently  happens,  if  the  pleader 
declares  in  the  terms  used  in  the  instrument,  that  the 
eYidencc^  when  produced,  mlL  not  tuppoFt  the  de-^ 
claration.    For  instanee^  if  a  party,  plead  a  deed  of 
lease  and  release,  and  the  deed  does  not  operate  in  the 
^y  iix  which  he  expects  to  find  it ;  and  if  issuie  is  tfiksauif 
i^  it^  and  he  does  not  establish  >  what  is-  alleged,,  he' 
il^ves  himi^lf  ui  a  difficulty,  which'  mig^t  Qot  be 
found  if  he  mereljr  averred  the  leg^l  effect  of  the  inr 
strument.     In  such  a:  case,  he  ought  iperelj,  to.  plisft4' 
''that  the  party  released,"  and  leave  out  the  technical 
wordsi  that  a,i^  put  into  a  co^.vey^nce:  for  the  sake  of 
fonn;  became,  if  those  words  wilLnoi  operate  in  oocf 
way,  they  may  operate  in  another^  and  the  party  h|]li 
using  them,  though  merely,  ipatter  of  form,  i^nd  foreigp 
to  his  object,  may  find  it  necess^y.  to  pFove  them,, 
and  if  \;ke  £adls  in  so  doings  he  majT  be  nonsciit4^«    The^' 
most  correct:  way  of  pleading  Lsi,  to  plead  the  wojrcU; 
aecorduig  to  their  legal  efic^.  insteful^of  adopting,  ttie^ 
vord&  used,  which  is  ^Q^  alwaysr^fiej^  {a) 

B£3T  J..    There ;is  po  eyidenice  befexe  us  .as^4«^  ^9«hat « 
is  the  n^eaning  of  the  settling  day ;  nor  do  we  know 
whether  the  Committee  of  the  Stock  Exchange  have 
the  power  of  altering*  tlmt  day.    With'  respect  to  the 
supposed  variance,,  it  is  qi^ite  certain,  what  the  partii^> 
meant;  and  whether  ttheyniea»t  the  ^tb  of  Ikhtuafy*' 

•'   »     »■  -• '-    •  j't      ^   —         f    ,  1     ,    , .    ,j  ;    I  .       ....         .  ■ .  .      .  .  1 1  ^ 

(a)  S.  P.  f  Saumd,  Rep.  by  Mr.  Serjt  Wmm^,^  p.  97.  h:  note  «.    dm, 
%  Header,  C.  37.    C*:  Iii.'49i  c.  m  t^ 
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or  the  settling  day  is  precisely  the  same  thing,  because 
they  are  convertible  terms ;  and  the  Stock  Exchange 
would  exercise  a  legislative  authority  beyond  that 
which  parliament  itself  possesses,  if  they  could  alter  a 
contract  between  private  parties. 

Rule  discharged. 


Friday^ 
Jan,  S9th. 


The  Kino  v.  Sheriff  of  London,  in  a  Cause  qf 

Todd  v.  Jacob. 


An  attachment 
issued  against 
the  Sheriff  for 
not  bringu:g  in 
the  body,  the 
Sheriff  having 
taken  no  bail 
bond  from  the 
defendant.  The 
latter  applied  to 
set  aside  the  at- 
tachment upon 
an  affidavit  of 
merits  and  upon 
payment  of  costs, 
but  the  Court 
held  that  such 
tm  application 
could  not  be  en- 
tertained, (a) 


TN  this  case  an  attachment  had  been  issued  against 
the  Sheriffs  of  London  for  not  bringing  in  the 
body  of  the  defendant,  it  appearing  that  they  had 
neglected  to  take  a  bail  bond;  and  on  the  first  day 
of  Term,  Comyn  moved  to  set  it  aside  for  irregularity. 

Bolland  now  shewed  cause  against  the  rule,  and  con- 
tended, that  as  this  application  was  made  by  the  defend- 
ant, the  Court  could  not  entertain  it,  not  being  at  the 
instance  of  the  sheriff.    No  bail  bond  having  been  taken 
by  the  latter,  the  defe  ndant  could  not  be  said  to  have  a 
locus  standi  in  curia.    The  attachment  had  gone  against - 
the  sheriff  for  a  breach  of  hb  duty  in  not  bringing  in  the' 
body,  and  therefore  the  plaiwtiff  had  nothhig  to  do  with 
the  defendant,  the  sheriff  being  now,  in  fact,  the  respon-' 
sible  party.     By  the  rule  of  Court  made  last  Term  (b)^ 
it  was  ordered,  that  no  rule  should  be  drawn  up  for  set- 


(«)  See  Fuller  ^  Frest,  5"  T.  R.  109.  fromwihich  it  appears,  that  where  the 
sheriff  has  been  guilty  of  a  breach  of  duty  in  suffering  a  defendant  to  go  at 
large,  on  an  undertaking  tCN  appear  without  taSang  a  bail  bond,  and  an  acdon  * 
for  an  escape  has  been  broi  oght  against  him,  and  bail  abore  were  not  put  in 
in  due  time,  the  Court  vnWl.  not  relieve  him  by  permitting  him  to  put  in  and 
justify  bail  afterwards.  JM  ose»  v.  IVorris,  4  M.  ^  .S.  59%  .  2  Mofsfc.  263.  but 
see  1  Frice  R.  103. 

{h)  Reg.  Gen.  Mich,  T.  59  Ceo,  3*  t  B.  ^  A,  240^  i 
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tbga$ideaQ  attachment  regularly  obtained  against  a         1819* 
sheriff  for  not  bringing  in  the  body,  unless  the  appli-      the  KrK<i 
cation  for  such  rule  shall  be  groundied  upon  an  affidavit         agmmt 
shewing  that  such  application  is  really  and  truly  made        London. 
on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff, 
(as  the  case  may  be)  at  his  or  their  own  expense,  and 
for  his  of  their  only  indemnity,  and  without  collusion  with 
the  original  defendant.    Now  here  there  was  no  affidavit 
that  this  application  was  made  on  the  part  of  the  sheriff, 
and  certainly  it  c6uld  not  be  on  behalf  of  the  bail,  be- 
cause no  bail  bond  had  been  given.    Under  such  cir- 
cumstances the  Court  would  not  entertain  such  a  motion    • 
on  the  part  of  th^  defendant,  who  was  really  not  before 
the  Court. 

Comyn,  in  support  of  the  motion  for  setting  aside  the 
attachment.  The  rule  of  Court  itself  declares,  that  an 
attachment  against  the  sheriff  may  be  set  aside  if  made 
on  the  part  of  the  original  defendant,  grounded  upon  an 
affidavit  of  merits.  This  was  an  application  on  the  part 
of  the  original  defendant,  who  now  offered  an  affidavit  of 
merits.  The  action  was  brought  against  the  defendant, 
as  acceptor  of  a  bill  of  exchange  given  for  goods  sold  and 
delivered,  but  he  had  since  become  bankrupt.  This  appli- 
cation was  virtually  made  against  the  sheriff,  who  had 
neglected  to  take  a  bail  bond.  The  Court  would  look  to 
see  whether  the  sheriff  had  done  his  duty,  but  in  fact  he 
had  done  nothing.  The  defendant  now  endeavoured  to 
rectify  a  mistake  into  which  the  sheriff  had  fallen,  and 
only  desired  to  set  aside  the  attachment  upon  payment 
of  costs,  in  order  that  he  might  be  let  in  to  defend  the 
action,  upon  an  affidavit  of  merits ;  and  certainly  the 
motion  was  for  the  benefit  of  the  sheriff. 

Abbott  C.  J.  It  is  very  true  that  in  general,  where 
the  defendant  applies  to  set  aside  the  attachment  against 
the  sheriff,  he  does  so  because  he  has  given  a  bond  to  the 
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1649.       -sl^riff,  but  ha/vi»g  forfeited  it,  he  Wishes  to  relie«Be  IriA- 

~r*        seif  from  the  ebnsequences.   Bat  here  no  bond  has  beoi 

^^^1^        gvven  to  the  ^sheriff,  and  therefore  I  am  anxioog  to  know 

hattm'     ^^  ^^  defendant  makes  thk  application  to  the  Conrt. 

I  caanot  bat  eocisider  ibis  application,  though  made  in 

the  nMoe  of  the  d^ndant,  as  an  applic8ti<Hi  for  the 

sheriff  or  Che  shertflTs  oiicex. 

Bat  LET  J«  U  the  defendaiift  will  not  have  to 
pay  the  debt  uldmateiy,  why  should  he  apply  to  set 
aside  the  attachment?  He  might  ha^e  been  Kable  to 
the  diariff,  but  the  plaintiff  could  never  reciyrer  the 
4iebt  from  the  defendant,  no  bail  bond  ever  having  been 
given, 

H<rLROTn  J.  If  there  is  no  bail  bcmd,  what  right 
has  the  defendant  to  come  and  claim  relief  against 
the  sheriff,  when  the  defendant  himself  cannot  be  in- 
jured i  for  if  the  idberiff  has  not  done  his  dnty,  he  is 
liable  to  an  action  for  an  escape.  Whatever  may  be 
the  conseqoences  to  him  for  having  neglected  his  duty, 
he  cannot  recover  against  the  defendaat.  Then  what 
right  has  the  defendant  to  come  here  i 

BaST  i*  eonemred  in  thinking  that  the  defendant 
had  no  right  to  make  this  application. 

Rule  discharged  with  Costs. 
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Snellgrove  and  another,  Assignees  of  White  a  Friday 

Bankrupt,  against  Hunt^  ^  *^  * 

A  SSUMPSIT  on  a  bill  of  exchange  drawn  the  l6th  in  mi  action  of 
of  January  1818,  payable  four  months  after  date,  ^JTSii^^, 
fer  j^lOO.  to  the  order  of   Bartholomew   White    the  itUncccisary 

that  they  should 

bankrupt,   and  accepted  by   the  defendant.     The  de-  aU  join;  and 
clarati<m    alleged  the    promises   to    be  made  to  tke   brought  at  the 
assicnees  of  the  bankrupt.    At  the  trial  before  Abbott,  "l^tof  two  «t- 

o  .  -  .  .      Bgnees,  when  it 

C  J.  at  the  sittings  after  last  Term  at  GtUldhall,  it  appears  that  the 
appeaai^d  in  evidence  that  the  commission  issued  against  made  to  three, 
the  bankrupt  was  dated  on  the  7th  of  March  1818 ;  that  j^^j^J^^]^ 
the  bill  of  exchange  in  question  was  due  on  the  19th  of 
May  following;  that  there  were  three  assignees  appointed 
under  the  commission,  two  only  of  which  joined  in  the 
present  action*    Under  these  circumstances,  it  Was  ob- 
jected on  the  part  of  the  defendant,  that  all  the  asilignees 
ahould  have  joined  in  the  acti(Hi,  inasmuch  as  the  action 
Was  founded  ^itirely  upoh  promises  to  all.    The  case  of 
Bloxalm  y^  Hubbard  {a\  was  cited  as  an  express  autho- 
rity; and  the  C3iief  Justice  acquiescing  in  the  objection, 
the  plaintiffs  vi&te  nonsuited. 

JF.  Pollock  now  moved  for  a  rule  to   shew  cause 
why  the  nonsuit  should  not  be  set  aside>  and  a  new 


(a)  5  Soie.  Rep.  407.  In  t^at  ease  it  was  held,  thtft  an  drder  cf  the  LoM 
Cliancellor  made  under  the  statute  5  Geo.  $.  c.  SO.  upon  the  petitieii  of  the 
creditors  for  removing  one  of  several  assignees  of  a  bankrupt's  estate  not  fol- 
lowed up  by  any  reassignment  or  release  of  such  assignee  to  the  remaining 
attignees,  nor  by  liny  new  assignment  of  the  Comraisskmers  under  the  Ldrt] 
Chanoelior's  order,  did  not  operate  to  divest  the  legal  estate  out  of  such  re- 
lieved assignee,  and  consequently  he  ought  to  join  in  an  action  of  trover 
brooglit  by  the  assignees  for  a  ship  belon^ng  to  the  bankrupt's  estate.  But 
it  was  held,  that  in  an  action  of  trover  advantage  could  only  be  taken  of  the 
nonjoinder  by  a  plea  in  abatement^  and  that  the  other  assignees  could  reco- 
ver their  proportional  parts. 
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SUttl-OEOVE 
HUKT. 


1819*  trial  granted.  The  question  in  this  case  is,  whether 
two  assignees  out  of  three  may  not  lawfully  sue,  inas- 
much as  they  sue  in  a  representative  character.  Un- 
doubtedly it  must  be  admitted  that  the  declaration  in 
this  case  is  founded  entirely  upon  promises  made  to 
the  assignees  of  the  bankrupt  generally.  But  this  case 
may  not  be  considered  as  distinguishable  from  the 
case  of  executors,  who  may  sue  without  joining  all 
the  executors  named  in  the  will.  This  objection  how- 
ever, it  must  be  confessed,  had  some  strong  authoirities 
in  support  of  it,  and  after  looking  more  accurately  at 
the  pleadings,  it  is  to  be  feared  that  the  declaration 
cannot  be  supported.  It  cannot  be  doubted  that  there 
is  a  distinction  between  tort  and  assumpsit.  In  the  for- 
mer species  of  action  it  is  competent  for  one  of  several 
persons  jointly  interested  to  bring  the  action,  and  the 
defendant  can  only  take  advantage  of  the  objection  by 
a  plea  in  abatement,  but  in  the  latter  he  may  avail  him- 
self of  it  on  non  assumpsit.  In  the  case  of  Bloxam 
V.Hubbard  {a),  which  was  an  action  of  trover,  in  which 
only  three  out  of  four  assignees  joined,  and  a  similar 
objection  being  taken,  Lord  Ellenborough  C.  J.  said, 
*^  Assuming  it  to  be  well  founded,  and  we  think  it  so, 
it  has  only  the  effect  of  precluding  the  plaintiffs,  who 
are  three  out  of  the  four  assignees,  in  whom  the  pro- 
perty of  the  ship  originally  was  vested,  from  recovering 
more  than  their  three-fourth  parts  in  value  of  the  pro- 
perty in  question.  For,  it  is  now  too  well  settled,  to  be 
any  longer  disputed  in  a  court  of  law,  that  the  defend- 
ant can  only  avail  himself  of  an  objection  of  this  sort, 
viz.  that  all  the  several  part  owners  in  a  chattel  have 
not  joined  in  an  action  of  trespass  or  of  tort  brought  in 
respect  to  it  by  plea  in  abatement."  Upon  the  same 
principle  this  case  does  not  come  within  the  ordinary 


(a)  5  East.  Rep.  407. 
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rule  which  applies  where  executors  declare  without        1819« 
beins:  all  joined  in  the  action.  The  Chief  Justice  at  the    ^   """* 

o        •/  Smellorot^k 

trial  certainly  asked  whether  the  averment  in  this  decla-        yimtt 
ration  could  be  established  by  the  evidence  upon  any 
decided  authority.   Expecting  that  it  might  be  brought 
to  correspond  with  the  principle  of  the  case  of  execu- 
tors, it  was  contended  on  that  occasion,  that  the  objec- 
tion taken  to  the  declaration   was  not  available ;  but 
upon  consideration  it  must  be  acknowledged  that  it 
does  not  fall  within  that  principle,  because  the  implied 
promises  would    be  to  all  the  assignees,  whereas  the 
promises  averred  in  the  declaration  are  only  to  two  oF 
them.    Probably,  however,  the  Court  would  think  that 
what  is  said  in  a  Note  of  Serjeant  Williams,  in  his  edi- 
tion of  Saunders's  Reports  (a),  is  not  inapplicable  to  the 
present  case.     What  he  says  is  this  :  "  With  respect  to 
contracts  not  under  seal,  whether  in  writing  or  by  parol, 
a  distinction  has  been  taken  between  actions  of  assumpsit 
and  actions  of  tort ;  in  the  former  case,  if  one  only  of 
several  persons  who  ought  to  join  bring  the  action,  the 
defendant  may  take  advantage  of  it  on  7ion  assumpsit, 
but  in  the  latter  he  must  plead  it  in  abatement.    And 
this  distinction  is  universally  adopted.     However,  it 
may  not  be  improper  to  observe  as  to  assumpsit  by  one 
only,  that  at  the  time  when  most  of  the  cases  upon  this 
subject  were  decided,  the  same  rule  extended  as  well  to 
iefmdants  as  to  plaintiffs.    The  rule  in  both  cases  was 
founded  upon  the  same  reason  that  the  contract  proved 
was  not  the  same  with  that  in  the  declaration.     But  as 
soon  as  it  was  decided  in  the  case  of  Rice  v.  Shute  {Jb\ 
and  the  other  cases  which  followed  it,  that  leaving  out 
oneof  the  joint  contractors  did  not  vary  the  contract, 
one  would  have  thought  that  the  same  principle  would 
^  applied  to  the  case  of  persons  with  whom  the  con- 


(o)  1  Sound,  Rep.  by  Serj,  WilUams,  4th  ed.  291  g.  note  % 
(b)  5  Barr,  2611.     2  Bla,  R.  947. 
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18 1&.  tract  was  made.  If  the  contract  be  still  the  same,  tiot- 
^  """""^       withstanding  one  of  the  persons  who  onght  to  be  made 

tj^but  co-defendant  is  omitted,  upon  what  principle  is  it  that  the 
contract  is  not  the  same,  if  one  of  the  persons  who  ought 
.  to  be  co-plaintiff  be  omitted  ?  Perhaps  it  may  be  objected, 
that  by  this  means  the  plaintiff  and  the  defendant  are 
not  upon  equal  terms;  that  in  an  action  against  one  only, 
he  necessarily  knows  all  the  persons  liable ;  but  in  an 
action  by  one  only,  the  defendant  may  often  not  know 
nor  be  able  to  know,  what  persons  ought  to  join.  But 
in  answer  to  this,  it  should  always  be  remembered  that 
the  rule  is  founded  upon  the  supposed  variance  between 
the  contract  proved  and  the  contract  laid,  and  not  upon 
any  incotivenience  or  convenience  to  the  parties.  As  to 
the  knowing  of  the  persons,  the  cases  above  referred  to, 
respecting  defendants,  have  decided  that  this  circum- 
stance is  immaterial ;  and  as  to  the  convenience  or  in- 
'  convenience  of  the  thing,  it  should  seem  more  con- 
venient that  the  parties  should,  after  issue  joined, 
proceed  upon  the  merits,  than  that  the  defendant 
should  be  allowed  to  nonsuit  the  plaintiff  upon  a  mere 
matter  of  fortn.  However  the  settled  distinction  is,  as 
1  have  before  mentioned^  and  it  must  be  left  to  the  ope- 
ration of  time,  and  the  same  good  sense  as  at  last  pre- 
vailed  in  Rice  d.  Shute,  respecting  defendants,  to  do 
away  a  distinction  which  seems  to  me  to  have  no  principle 
for  its  foundation,^*  It  is  to  be  feared  that  that  period 
has  not  yet  arrived,  and  it  is  probable  that  this  learned 
person  did  not  know  how  much  he  had  to  contend  with. 

Abbott  C.  J.  I  have  a  great  respect  for  that 
learned  writer,'  and  no  man  entertains  more  respect  for 
his  opinions  than  I  do,  but  I  think  that  there  is  very 
great  reason  for  the  distinction  which  he  seems  to  con- 
tend against.  The  plaintiff  knows  or  ought  to  know 
who  are  his  own  partners  in  a  transaction,  but  he  may 
not  be  able  to  ascertain  how  many  persons  are  liable 
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to  be  sued  jointly;  oonseqtiently,  the  omisMOii  of  a        16 19* 

party  who  ought  to  have  beea  a  co-plaintiff  is  a  ground  3^  ~^^, 
of  nonsuit;  but  the  omission  to  make  a  party  a  defend-         mfcnt 
ant  can  only  be  taken  advantage  of  by  plea  in  abate- 
Bent.     {  think  this  declaration  is  clearly  bad. 

Bat  LET  J.  I  am  of  the  same  opinion.  The  decla- 
ftdoB  in  tiiis  case  is  foanded  entirely  upon  promises  to 
the  assignees,  and  therefore  they  ought  all  to  join. 

HoLBOYD  J.  In  the  case  of  bonds  or  deeds,  it  has 
been  held,  that  the  obligees  or  covenantees,  if  alive, 
ought  to  join  in  the  action,  and  if  dead  that  fact  should 
be  averred  in  the  dedaradon.  («) 

Best  J«  concurred  in  the   opinion  of  the   other 

Judges. 

Rule  refused. 

(a)  5  Rep.  18.  b.  ^biffHf^  case. 


Ih  Bail  Court. — Covlson  againstScotr  and  Wife.  ^^ 

IN  this  case  bailable  process  had  been  issued  against  in  action  against 
,         ,  _  ,        husband  and 

the  husband  and  his  wife  for  the  debt  of  the  wife  wife,  when  ihe 
before  marriage ;  and  the  husband  only  was  arrested,  hubeenairest- 
and  was  now  in  custody.  ^'^ ^y J**,*- 

"^  tify  for  him  only 

on  his  filing  oom- 

Chkty  moved  to  justify  bail  for  the  husband  only,  ^fe. 
which  was  opposed  by  Thessiger,  on  the  ground  that  in 
an  action  against  husband  and  wife  where  the  husband 
only  is  arrested,  he  shall  put  in  special  bail  for  his  wife 
as  well  as  himself,  according  to  the  note  on  rule  East. 
5  Geo.  2.  But  Chitty  submitted  that  it  was  only  necet- 
sary  to  put  in  special  bail  for  husband  and  wife  where 
both  are  arrested,  according  to  the  practice  laid  down 
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1819. 

C0UL9ON. 

agauut 
Scott. 


in  Crpoh  v.  Fry  and  wife,  1  Bitrn.  and  Aid.  Rep.  165. 
and  in  the  present  case  the  husband  alone  had  been 
arrested. 

Best  J.  said  that  he  would  consult  the  other  Judges; 
and  afterwards  in  full  Court  stated  that  it  was  sufficient 
for  the  bail  to  justify  for  the  husband  only,  but  that  he 
must  file  common  bail  for  his  wife,  and  that  the  rule 
for  the  allowance  of  bail  must  be  drawn  up  condi- 
tionally accordingly. 


Sthurdrnft 


RutFORD*s  Bail. 


Time  not  al-        JJ^ALFORD  moved  in  this  case  for  leave  to  amend 
milnomcMn*^  ^^  notice  of  bail,  by  altering  the  name  of  one  of 

notice  of  jusd-    .^jje  bail  iFrom  Appleby  to  Uppleby,  the  latter  being  the 

fication  01  bail  *  *       %^  x  s.       %/  o 

by  habeas  right  name.     But  the  Court  being  informed  that  the 

bail  was  by  habeas  corpus,  and  as  the  habeas  corpus 


(a)  In  case  of  bail  by  hAwk  corpus,  or  writ  of  error,  time  to  justify  Is  not 
in  general  allowed  for  amending  a  defect  in  the  notice  of  bail,  &c.  on  account 
of  the  delay.    lUd,  6th  ed.  269.    Darcey^s  bail  upon  habeas  corpus,  HU,  T. 
23d  Jtnu  1817.    £.  Lawes  in  support  of  bail.     V,  Lowes  in  opposition.  Per 
Abbott  J.  The  description  of  bail  as  a  gentleman,  when  it  appears  he  has  re- 
cently be^n  a  butcher  and  is  about  to  set  up  again  in  that  trade,  is  u^iSoffi^ 
.  cient,  and  though  the  bail  have  been  found,  yet  the  objection  is  not  aided. 
And  as  the  bail  are  on  a  habeas  corpus,  time  cannot  be  granted.     Ward 
T.  Jchiuon,  in  the  Bail  Court,  Mich  T.  6th  Nov,  18t8.     Coram.  Holrotfd  J. 
Notice  of  bail  and  justification  was  served  at  a  quarter  before  eight  on  the 
4th  of  November,  by  putthig  through  the  door  of  the  office  of  the  plaintiff's 
attorney,  and  the  affidavit  of  the  service  of  notice  of  justification  stated  this 
fact,  and  that  the  defendant's  attorney  on  the  next  day  applied  to  the  plain- 
tiff's attorney  to  acknowledge  the  receipt  of  the  notice,  but  that  the  latter 
.  refused  to  admit  the  same,  whereupon  defendant's  attorney  served  another 
notice  for  this  day ;  but  the  second  notice  being  served  too  late,  ChUty  moved 
'  for  time,  but  Mr.  .lustice  Hdroyd  ruled,  that  as  this  was  a  case  of  bail  on 
•  habeas  corpus,  no  time  could  be  given.    Atkb^  bail  in  error,  East&  Tens, 
April  1813.    Esptnosse  moved  for  time  to  justify  the  bail,  but  per  Bayky  J. 
time  is  never  allowed  to  justify  bail  in  error. 
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was  not  annexed  to  the  bail-piece,  said  that  the  prao-  1819. 

tice  was  not  to  allow  time  to  amend  irreeularity  in  ^""^" 

,                                                                                 ®           "^  RorroBD'f 

SUOh  case.  Bail. 


Saunders's  Bail.  Satmd^; 

npHE  affidavit  of  service  of  notice  of  justification  in  Serrieeofnotiet 
this  case  only  stated  that  the  notice  was  "  left  at  ^  J^JJ^^^ 
the  chambers  of  the  plaintiff's  attorney  by  puttine  it  chMBb«idf 

*  .         ,  .       .         plMntHTf  attor. 

into  the  letter-box,  no  person  being  there  to  receive  it.*'  ney  b  b«L(«) 

BntiftliepWB. 
tiff's  •ttorncj 

Best  J.  The  notice  must  be  served  upon  some  per-  ^  "^SuS'th* 
son  in  the  office  of  the  attorney,  and  the  objection  receiptTniitwlir 
canuot  be  cured  without  an  acknowledgment  that  it  *  ^  ^ 

was  received. 


(a)  See  the  next  case.  The  rule  of  K.  B  HU.  T.  8  Geo.  S.  directi  that 
u  alphabetical  book  shall  be  kept  in  the  Master's  office  in  K.  B.  Walk,  to 
be  nspected  without  fee ;  and  that  erery  attorney  practising  in  this  Court, 
sod  rending  in  London  or  Watminsler,  or  within  ten  miles,  shall  enter  his 
osme  and  place  of  abode,  or  other  proper  place  in  London  or  WatnUnUer, 
where  he  may  be  served  with  notices,  &c.  and  that  notices,  &c.  which  do  not 
itqmre  a  personal  service  shall  be  deemed  sufficiently  served  on  such  attor- 
ney if  a  copy  be  left  at  the  place  lastiy  entered  in  the  book  wUk  any  perun 
rmdant  at  or  hdangmg  to  nuhplace,  and  that  if  the  attorney  neglect  to  make 
the  entry,  then  fixing  up  the  notice  in  the  Master's  office  shall  be  deemed 
wfficient  service.  By  rule  M.  7.  41  Geo.  3.  K.  B.  it  is  ordered  that  no  rules, 
orders,  or  notices  in  any  cause  or  matter  depending  in  this  Court  shall  be 
KTved,  or  any  proceedings  or  pleadings  delivered  or  served  later  than  ten 
o'clock  at  night,  and  that  any  service  or  delivery  thereof  after  that  hour 
ihall  be  null  and  void.  1  East.  132.  Tidd,  6th  ed.  69.  In  C.  P.  servkes 
Bust  be  made  before  mne  o'clock.  Chapell  v.  Parker,  2  Taunt.  48.  3  Taunts 
S34.    Arroummih  v.  Jn^. 

(h)  BaUey  v.  Daoy.  Jn  Bail  Court,  6th  Nov.  1818.  Notice  of  bail  was 
served  in  due  time  by  leaving  it  at  the  office  of  plaintiff's  attorney,  who  re- 
tamed  it  the  next  day  in  a  letter,  saying,  that  he  should  not  accept  the 
Dotioe  because  be  had  taken  an  assignment  of  the  bail  bond ;  but  the  letter 
did  not  state  the  tiitne  when  tlie  notice  was  received.  Chitty  submitted  that 
ddi  was  a  sufficient  acknowledgment  to  render  tlie  service  of  the  notice  suf* 
ficient;  and  Mr.  Justice  Hobrmfd  ruled  accordingly,  and  the  bul  justifUcd. 
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Saturday, 
Jan,  30th. 


Notice  of  the 
jnstificatifenof 
bail  must  heper^ 
sooally  senred 

tiS^i.attoiQejr,. 
or^pweqlefik.or 
serviintip  Im> 

officAJUldMltiffif 

davitUiittU 
dc|QC«flMM#Q|t 
was  «l||i^;iil4 
that  the  ly^ 
wiM^lef^  fafefim 
IOk^cImIe  at 
Dight,  wilH  Qfllt 
8uflKce.(a) 


Fowler's  Bail. 

TTHE  notice  of  justification  of  the  bail  in  this  case,  by 
original,  was  served  at  a  quarter  past  nine  o'clock 
last  night  at  the  chambers  of  the  plaintiff's  attoroej^ 
but  the  door  being  shut,  and  no  person  therein,  it  waa 
put  into  the  letter-box. 

Campbell  moved  to  justify  the  bail  under  such  a 
notice,  which  he  contended  Be  might  do,  for  by  the 
practice  of  this  Court  the  defendant  had  till  10  o'clock 
at  nigbt  to  serve  his  notice.  It  was  the  duty  of  the 
plaintiff's  attorney  to  keep  his  chambers  open  until  that 
hour,  and  therefore  he  submitted  that  putting  the  notice 
into  the  letter-box  was  equivalent  to  a  personal  service. 
These  wjere  only  bail  of  whom  the  plaintiff^s  attorney 
had  had  former  notice.  If  the  defendant  was  not 
allowed  to  justify  his  bail  under  these  circumstances, 
having  done  every  thing  that  the  practice  of  the  Couit 
required  him  to  do,  it  would  be  imposing  upon  him  a 
v^ry  great  hardship ;  for  the  plaintiff's  attorney  might 
shut  up  his  chambers  the  whole  day,  and  it  would  be 
impossible  therefore  to  prove  personal  service.  He 
con&ased  that  he  did  not  want  time,  but  it  wa^^  fiU  that 
the  practice  of  the  Court  should  be  settled  one  way  or 
the  other. 


Best  J.  having  inquired  of  the  Master  what  the 
practice  was  in  such  cases,  said— It  strikes  me  that  this 
service  ought  to  suffice,  but  I  find  that  the  usual  practice 
is  to  give  further  time  in  such  cases  to  serve  fresh 


MtH 


T*-«- 


(a)  See  the  last  Case  and  note. 
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notice  in  more  seasonable  hours  of  business;  and  as         IBlQi 
you  say  you  do  not  want  time,  that  is  an  additional  FowlibTbail. 
argument  for  requiring  fresh  notice.    I  am  afraid  I 
cannot  allow  the  bail  to  justify. 


Hall's  Baii..  Satw^ 

JoNusetk 

DAIL  by  affidavit.    It  appeared  by  the  affidayit  that  jjj^  ^^^    *  ^ 
the  service  of  the  notice  of  iustification  was  by  leB/f^  and  cndi^nKw 
ing  it  at  the  chambers  of  the  plaintiff's  attorneys,  ne  knowiedgment^ 
person  being  therein,  and  that  the  deponent  had  two  uu-Scce  not 
days  afterwards  called  at  the  attorneys'  chambers  for  ^^^^4^^ 
an  ackowkdgment  of  the  notice,  but  was  unable  to  ob-  cauae  inegukr; 
tain  any  kiformation  upon  the  subject.     Chit4y  moved'  will  give  time  to 
to  jtrstify  the  bail  under  these  circumstaneee,  submit-  •™^^(«) 
ting  that  the  service  was  sufficient. 

BxsT  J.  however  held  it  bad  5  and  the  Master  hav- 
ing suggested  another  objection,  viz.  that  the  baiU 
piece  was  not  entitled  of  the  Couit  or  in  the  cause,  the* 
bail  were  not  permitted  to  justify,  but  a  week's  time  to- 
serve  fresh  notice  and  prepare  a  fresh  bail-piece  was. 
given,  the  proceedings  having  been  sent  up  from  VoU 


(«)  The  bwUpiece  ii  mide  oat  by  Hie  defendant's  attDnejCy  and  stamped 
vitb  a  half  cn>wQ  stamp,  55  Gep.  3.  c.  184  SfBbed..part  t.  and  should  be 
entitled  of  tbe  Court  and  Term,  {Tiddt  6th  ed.  255.)  and  state  the  county  into 
which  the  writ  issued.  Smith  ▼.  MiUer,  TT,R,96.  The  King.  r.  Sn^K 
$M.^S.  S3Q.  and  the  names^of  the  parties,  together  witib  the  names  aiyi  ad- 
dlUoDs  of  the  bail,  and  the  sum  sworn  to,  and  the  day  it  was  taken,  and  the 
penoQ  before  whom  it  was  ackqowiedged.  Tidd*8  Forms,  4th  ed.  1 12.  But 
if  bul  be  put  in  in  the  county  where  the  defendant  is  arrested  upon  a  testo- 
tan  ctipim,  it  is  not  a  nullity  if  tho  county  whence  ihfi  tatatvm  issued  ap- 
pear in  the  margin  of  the  baiUpiece*    The  King  r.  Sherif  tf  mi4kmt 
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Saturday, 
Jan.  SOtb. 


Application 
agttinst  defend, 
anf  s  attomejf 
for  costs  of  op- 
posing bail 
chaneed  vexa- 
tioiishr..— Re- 
ferred to  the 
master.  ((} 


Steer  v.  Smith,  (a) 

y^NDREfVS  moved  for  a  rule  calling  upon  the  de- 
fendant's attorney  to  shew  cause  why  he  should  not 
pay  the  plaintiff's  attorney  the  costs  of  former  opposi- 
tions to  bail  under  the  following  vexatious  circum- 
stances. The  action  had  been  brought  in  the  Mayor's 
Court,  and  was  removed  into  K.  B.  In  the  vacation 
notice  of  bail  was  given  to  justify  before  Best  J.  at 
chambers,  but  his  Lordship  was  of  opinion,  that  under 
the  statute  43  Geo.  3.  c.  46.  he  had  no  authority  to 
take  the  bail.  Notwithstanding  this  decision,  the  de- 
fendant's attorney  gave  two  other  notices  in  vacation  of 
the  same  bail  to  justify  before  other  Judges  of  this 
Court  at  chambers,  when  the  plaintiff's  attorney  again 
attended,  and  the  bail  were  rejected  on  the  same 
grdutid.  The  plaintiff's  attorney  then  received  another 
notice  for  the  justification  of  the  same  bail  for  the  first 
day  of  Term,  but'the  bail  did  not  come  up  on  that  day, 
although  the  plaintiff's  attorney  had  instructed  counsel 
to  oppose.  A  fresh  notice  of  the  same  bail  was  then 
served  for  the  third  day  of  the  Term,  when  the  bail 
did  attend.  Before  they  were  permitted  to  justify, 
application  was  made  to  Holroyd  J.  who  sat  in  the 
Bail  Court,  for  the  costs  occasioned  by  these  repeated 
notices;  his  Lordship  however  said  he  had  no  autho- 
rity to  grant  such  an  application,  but  suggested  that  the 
better  course  was  to  move  the  Court  against  the  attor- 


(d)  This  case  came  before  the  Court  on  a  former  day,  see  ante  44;  on 
ti^hich  occasion  the  present  application  ivas  suggested. 

(6)  Vide  HuUcck'i  Law  of  GostSj  2d  ed.  483.  3  TauM,  49«.  «  Burr, 
664.  4  r.  B.  371.  Tidd.  6th  cd.  78.  as  to  the  liability  of  an  attorney  to 
pay  costs  to  the  oppoute  party  for  vexatious  conduct. 
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ney  for  vexatious  proceedings ;  and  under  that  sug-        1819* 
gestion  this  application  was  now  made.  s*"^ 


Best  J.  said  he  had  some  douhts  whether  the  motion 
was  tenable,  but  as  he  understood  that  his  Brother 
Hdroyd  was  favourable  to  it,  he  should  grant  a  rule  to 
shew  cause. — And  afterwards  on  shewing  cause,  the 
matter  was  ordered  by  the  Court  to  be  referred  to  the 
Master. 


agmiai 

SlIITB. 


In  Bail  Court.— Wheeler  v.  Rankin.  iff^» 

QHITTY  moYeA   to  justify  bail  in   behalf  of  the  Tbou^  two  no- 
defendant.   In  this  cause  two  notices  had  been  given  bjly^^J^ 
hj  two  different  attorneys,  one  on  behalf  of  the  defend-  S?*^.^® 
&nt,  and  the  other  for  the  sheriff.  of  bui,  and 

bail  pot  in  by 
the  sheriff 

E.  Lawes  opposed  the  justification  of  the  bail  put  in  ^^^^jT^ede- 

by  the  defendant,  on  account  of  the  uncertainty  occa^  fendantisen- 

;  ./f  titled  to  have  hii 

sioued  by  the  two  different  notices,  and  on  the  ground  bail  jottify  and 
that  the  bail  put  in  by  the  sheriff  had  already  this  morn- 
iag  ju8tified,and  therefore  the  bail  of  the  defendant  conld 
not  be  allowed  to  justify,  for  there  could  not  be  two 
allowances. of  bail. 


Bayley  J.  There  is  no  objection  to  the  justifi- 
cation of  the3e  bail  on  that  ground.  In  point  of  fact, 
it  is  no  uncommon  thing  that  notice  of  the  justification 
of  bail  should  be  given  by  different  persons.  There  are 
many  different  persons  interested  that  bail  should  be 
put  in — the  defendant  is  interested,  the  bail  to  the  she- 
nff  are  interested,  and  the  sheriff  himself  is  interested ; 
and  therefore  it  very  often  happens  that  you  receive 
notice  of  bail  from  two  different  persons.  If  the  defend- 
ant's bail  were  not  allowed  to  justify,  the  consequence 
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ftisiP  m  muwx  tmu 


laid. 


wouW  be  |h^  iim  sfeejfiflf's  l^U  wight  wja^e4iate\y  r&sh 
der  the  defendant^  nQ|witbat$i9di^  b^  ipj^i^t  bf  ifef^y 
to  perfect  bail,  and  who  would  not  render  him.  There 
mu«il,  hp^e.v^,  h^  %n  nil^ayit  ihajt  tji^e  l^s^il  w^re  piAt  in 
hy  iW  4eftmd9«t^  upon  producing  ^fhiob^  ^  tj^  h«yil, 
JHtf ifyivg,  t)m  ^lJk^  for  tha  ^l^^^auo^  jw,v^t  b^  dr^^J^i  19 
foff  9U9l^  tiM^U  \a$|«s^  of  the  ^hwiffs  bsftl,  This.  Wimd^>M 


Monday, 
Feh.  1st. 


A  penoiibnce 

his  ci^nf. 
jtancca^iy. 


Snell^s  Bail. 

IT  was  in  this  case  objected  that  Moore,  one  of  the 
bail,  had;  been  rejected  belong  Lord  EiiLENBOiux0Gq 
oa  th»  nth  oi  March  181.3,  and  m  Court  on  the  dOth 
of  May  in  the  same  year ;  mi4  wfaidi  was  eatablifihed 
by  production  of  the  book  in  whiok  the.  naisbes.  of  ran 
jected  bail  are  entered.  And  the  facts  were  not  dis- 
puted.. 

Caif^pMl,  in  tup^MMrt  of  the  bul,  asked  him  uadeg- 
wha4t  circum^^t^Aoes^^  be  had  been  rejected;.  The  bail 
said,  he  had  been  vejeoted  six  years  ago  on  acoonnt  .9^ 
iRsofficlency  of  propeity,  buit  that  since  then  h^  had 
acquired  much  more  than  double  the  «um  for  which  he. 
proposed  to  become  bail.     But  per 

Batl^v  J.  If  bail  hus  been^  once  rejected  and: 
entered  in  tbe  rejected  book,  i$  k  aa  established  role, 
that  the  circumstaiices  under  which  the  rejection-  took 
place  cannot  on  a  subsequent  occasion  b^  iaqmred  into, 
and  the  party  afterwards  continues  inoompeteni  to  be^. 
oome  bail. 
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butler's   BaIJL.  Mendiiff, 

Feb,  l8t 

POUNSEJiWas  instrupted  to  oppose  thi^  bail,  bt^t  Opposition  of 

v/      .         .   •  **  bail  must  be  W- 

mistatme  the  n.^me  wn^a  cajled  pv^r,  did  not  op-  fore  jostifica- 
ppse  whw  they  c^me  to  justify ;  but  instantly  ^fter  they  ^^  "f  cbi^ 
hswl  l^en  sworn  and  h|id  justified,  the  Cpjinsel  stated  «» nptopposing 

,.       ,  '     •f  I  in  time,  will  not 

his  ipisjtake.      But  pier  be  a  ironnd  for 

examinatioQ.  (a) 

Batlby  J.  The  ruj.e  i^  est^iblUUed,  tb^t.ppppfiitipii 
comes  too  late^fter  the  ba^il  hftve  ju^tified^  and  it  is  9pt 
in  my  power  to  admit  you  to  examine  the  bail* 

(a)  Hawhm  ▼.  WUtm,  5  Taunt,  666.    If  bail  justify  without  the  pbsenra- 
tio&of  coaasd  imtruclvd'to  oppqse  tbem,  the  Orart  will  not  require  th^m  to 

come  up  again^jnor  can  we  ask  a  j^ail  wl^otb^r  he  h^  |»eep.|g|i]ilty  of  g^ijvry 
on  a  former  day. 


'CONNEl'LT   V.   Smith.  Monday, 

Feb,  1st. 

JWaWQN  moved  for  a  rule  to  shew   cause  why  The  statute 

the  bail  bond  in  this.case  -should  «ot  be  delivered  takes  away  the 
up  to,l^  cancelled,  and  why  the  defendant  should  oot  l^^^!^. 

yants  of  peers, 
thfii^  neoeoBanly  employed  about  their  persopsaad  estates,  and  therdbre'lhe  Court  refused 
to  jlucl^iaiQ^  de^dfiyt  fxffpn  f^pfamfn,  b»U  .wU>  «fiM  lemplog^  t».  a  .surriiyarijan  the  estate  of  a 


-Ifi)  3fi(oBe  ihejjwiji^.of  jibe  \Q  Q^.  3<«.  sSO<:  ^  ^enmnta  ^f  .pufw  .j»- 
<^^«tfUy.^mplq;jqdabwt  t^eir:P«]^^  ^statrs.icould  JAotbftair^Med. 

fi)flf9«.v.  Coiw,  1 .4tfad.  146.  In,  Ckmfr  .y.,  I7p^f fe,  1  JTifr.  aep.  JTe.  .Ibe 
Cqgitof.^.  B.j;«|ufed  ^o  .^iyoha^ ji  pcpwii  an  iaMBnywn  .bMl-Jwho  idaUiMd 
^priv^ei  ,ftf  aj^«^)(f^er:io  tdbe  s^yice.  of  il/jtdWUUm^ibi^ideAQkfifOXk 
thegro^^t  It  .4^  jQq!t«|>{|e^  that  the.  deftndaatjFras  nfceasaci^..ei^- 
P%fi^^lWt;tiisl4)rMip:&,fii4tMA;«wl  tt^e. Court .lefierrad  to  lh&9td9Pai 
theaQuie  pf;fie^rftAif  t^  J8(^  J[ttiielft]5t  whisht  they,  oouiidered  io  )^« 
^i»l^lQri4w>;I^dl.t]Miwelv^  «f  •  their /pniipmlpfM 
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18 19.  be  discharged  on  filing  common  bail,  upon  an  affidavit 
ConnIllt      which  stated  that  the  defendant  was  a  surveyor,  and 

against  had  been  for  a  considerable  time  past  employed  in  cut- 
ting a  canal  on  the  estate  of  Lord  Hawke,  a  peer  of  par- 
liament, and  by  virtue  of  such  employment  was  entir 
tied  to  privilege  from  arrest.  It  was  well  known  that 
the  House  of  Lords,  on  the  first  day  of  every  session 
of  parliament,  issued  an  order  in  pursuance  of  the  claim 
made  in  former  times,  for  granting  protection  from 
arrest,  not  only  to  the  members  themselves,  but  to 
their  menial  servants  and  other  persons  necessarily  em- 
ployed about  their  persons  and  estates.  The  defendant 
in  the  present  case,  though  not  a  menial  servant,  yet 
was  necessarily  and  propefrly  employed  in  the  manage- 
ment of  an  estate  of  a  peer  in  parliament,  and  upon 
that  principle  was  entitled  to  his  privilege.  He  was  not 
aware  ofany  case  which  decided  that  a  person  so  situ- 
ated was  entitled  to  privilege  from  arrest;  but  as  the 
affidavit  stated  positively  that  this  person  was  nec^ 
sarily  and  properly  employed  in  the  management 
of  the  pi-operty  of  Lord  Hawke,  the  Court  will  con- 
sider him  entitled  to  the  benefit  of  the  motion  now 
made.  It  was  true  that  the  10th  Geo.  3.  c.  dO,  had 
been  passed  for  the  purpose  of  limiting  this  privilege 


and  as  tb«  defendant  did  not  bring  his  case  within  the  terms  of  that  order,- 
the  Court  refused  to  discharge  him  on  motion,  but  gave  no  opinion  whether 
he  was  entitled  to  the  pririlege  he  olidmed.  And  see  2  Stra,  1065*  The 
10  Geo.  3.  c.  50.  sec.  1.  enacts,  that  after  the  24th  day  of  June  1770,  aiiy 
persons  may  at  any  time  commence  and  prosecute  any  acdoh  or  suit  iu  a 
court  of  record  or  court  of  equity  or  admiralty,  and  in  all  causes  matri- 
monial and  testamentary,  in  any  court  having  cognizance  of  causes  mati^- 
moiual  and.  testamentary,  against  any  peer  or  lord  of  Parliament  of  Gri&t 
Britain,  or  members  of  the  house  of  commons,  or  against  their  or  any  of  their  ' 
menitd  or  other  strvants,  or  any  other  person  entitled  to  the  privilege  of  Par- 
liament of  Great  Britain ;  and  no  such  action,  suit,  or  other  process  or  ]iro- 
ceeding,  shall  at  any  time  be  impeached,  stayed,  or  delayed,  under  colour 
or  pretence  of  privilege  of  Parliament.  The  second  section  of  the  act  pro- 
vides that  it  shall  not  extend  to  subject  the  persons  of  members  of  the  house 
of  commons  for  the  time  being  to  be  arrested  or  imprisoned  tipon  any  suoii 
.    suit  or  proceedings.    Vide  lUd.  6th  ed.  199.    Imp.  K^  B,  8Ui  ed.  IfO. 


Smith. 
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with  respect  to  menial  servants  ;  but  the  Court  would  1819* 
biurdly  constnie  that  act  to  extend  to  a  person  in  the  ^  ^ 
situation  of  the  defendant.  It  was  however  his  duty  to  S^^ 
state,  that  in  the  second  clause  of  that  act  no  mention 
was  made  of  the  servants  of  members  of  parliament  in 
protecting  the  members  themselves  from  arrest.  In  the 
case  of  Bartlett  v.  Hebbes  (a),  this  point  was  incidentally 
mentioned  in  argument,  but  the  Court  did  not  deliver 
its  judgment  upon  it. 

Abbott  C.  J.  Though  it  was  formerly  held  that 
the  servants  of  peers  necessarily  employed  about  their 
persons  and  estates  could  not  be  arrested,  yet  this  privi- 
lege has  been  taken  away  by  the  10th  Geo.  3.  c.  50.  I 
bow  of  no  case  since  that  statute  in  which  this  privi- 
lege has  been  extended  to  the  menial  servants  of  peers 
of  parliament,  or  to  persons  in  the  situation  of  this 
defendant ;  and  therefore,  unless  some  authority  is  cited, 
we  cannot ^grant  this  application. 

Rule  refused. 

(a)  d  r.  R.  687. 


Fairman  v.  Ives. 


Monday, 
Feb.  1st 


|N  this  case,  a  rule  for  a  special  jury  having  been  The  plaintiff 

obtained,  a  pannel  was  struck  in  the  usual  course  jj^jg  the  ^^^ 
of  business  by  the  sheriflF.  jury  panne],  <m 

"^  the  ground  that 

twenty-Qx  of  the  persons  named  therdn  were  retail  tradesnieni  and  therefore  not  entitled  to 
the  addition  of  esquire.  Held  that  as  the  affidavit  did  not  negative  the  qualificadon  of  the 
jorors  excepted  to,  the  Court  could  not  interfere,  (a) 


(a)  The  method  of  striking  a  special  jury  is  for  the  sheriff  to  attend  the 
Master  with  his  book  of  freeholders,  at  the  time  appointed  for  that  purpose 
^  the  Master,  who  is  to  give  notice  to  the  attorneys  on  both  sides  to  be  pre- 
Mot,  and  the  Master  tiien  makes  out  a  list  of  forty-eij^ht  persons  from  the 
fieeboUers'  bqok,  out  of  whom  each  party  is  at  liberty  to  strike  out  twelve, 
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1€{19,  Ttal  pkitttiff  ribw  a^pli^d  in  persbki  fdr  a  tute  fo 

8He#  cause  ithy  the  sJMJcia!  jury  pautiel  d6  foubd  dhauld 
i^at!  be  s«t  divide  M&A  HeW  paHtiel  struck^  6vi  th^  gr6iitid 
Aslt  thfe  48  persons  named  iti  the  fortfler  #fer<*  riot?  prd- 
l^erfy  entitled  to  the  ddditSoti  of  Esquirt,  Tlie  rtffid*- 
t*it  upon  t^hieh  the  motion  Wst8^  nottde  st^ted^  that  tlie 
depotiehtbsd  siiiee  the  special  jtiiy  ^elfe  strtlck  inqtiit«d 
intb  the  cdHditibti  dnd  citeunistMcer  of  the  piei^fis 
named  in  the  pannel,  and  that  oiit  of  the  46^  tberm 
described  as  Esquires,  26  were  carrying  on  different 
ti*Ai^  A»  I'etail  shbpkeeperd^  or  ^ere  engaged  ih^  other 
occtipatibtis  Which  rendered  them  fitim  their  dt^ti^t^ 
itid  habits  of  life  \^holly  unfit  to  dit  a^  specid  jui'^ls 
and  try  t&e  iJUBjectof  the  pre^ettt  actibfa. 

ABribt¥  C.  T\  Thei^  doe^  net  seettr  tb^  tfie  to  be  m^ 

groutid  teid  befofe  the  Court  updn*  this  affldfavit  td  jiW- 
tify  lis  in  gtantiog  this  appUcatSbtt.  'the  tfeua!  pmetJcfe 
in  striking  special  juries  is  fbl-'the  sheriff"  to  Uike  the 
t^eehblders*  Book  and  select  those  persons  against 


mf^^mimj^ 


and  the  remaining  twenty-four  are  summoned  and  returned  by  the  sheriff. 
Bui  Ni.  Pri.  304,  5.  Rex  v.  Wooler,  1  B.  ^  Aid.  193.  Tidd,  6  ed.  838. 
Imp,  K.  B.  8th  ed.  378.  By  rule  of  K.  B.  Trtn.  8  W,  3.  reg.  2.  it  is  ordered 
that  on  a  reference  by  Hifc  C^drt  tO'thc>  9et6iid|iry  to  return  any  jury,  or  to 
nominate  forty-eight  sufficient  jurors  (to  try  any  issue  here  at  the  bar)  in  the 
presence  of  the  attorneys  of  both  parties,  if  the  attorney  of  one  side  shall 
Mti  d^tilt  tty  appJdAf  lUftii^  thfe  ^d  Secondiify  Ht  thfe  tiftle  by  him  i^- 
pointed  fdr  the  namidg  of  the  jurors  aforesaid,  or  to  strike  out  twdve  6(  either 
part;  in  such  case  the  sud  Secondary  shall  name  tlie  jury  aforesaid  in  the 
absence  of  the  attorney  who  shall  make'dbfdulir  thciretipoti,  and  shall  strike 
tm  df  the  said  fbnjf-eight  jurors  twelve  oh  behalf  of  dther  pilrty,  dUd  the 
rc&t'of  the  jufors  shall  be  retilhied  by  this  i^eriff  tt>  try  th^  issrttte.  The 
practice  as  to  striking  special  juries  is  nearly  similar  in  criminal'  and  in  civil 
cases,  and  is  authorized  by  the  stat.  3  Geo.  2.  c.  25.  s.  15.  passed  in  conse-. 
quence  of  a  doubt  whether  the  Court  could  order  a  special  jury  to  be  struck 
iHthdut  cb^ikht  df  the  pbl^to,  unless  t!l6  i^tltt  was  td'biif'tMed  at  1^1  The 
dbfimeir  in  strildng  a  sp^sdlal  jtity  is  nbt  bdilhd  to  tiikie  thtf  piiis  as  they  6caa 
Mthii  stieiiffs*  l)Odk^,  but  i^  it)  ihitke  d  se!eictibn;  tchd  irhete  he  had  ikutde 
«hch  s^fefctteri  itfapartifeMy,  the  Cotiit  reftUtetf  tb  e&ticel  thfe  M  of  m  peMtxs 
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whose  names  the  addition  of  Esquire  is  placed.    The         lftl$. 
affidavit  before  the  Court  does  not  suggest  that  the       ^ 

XAIRMAN 

persoDs  ehdseti  eh  the  pannel  are  not  duly  qualified  to  afouut 
sit  as  special  jurors,  n6r  does  it  complain  of  any  impro- 
pt  motiye  on  the  part  of  the  sherifT.  All  thdt  is  Al- 
leged in  the  affidavit  is^  that  a  certain  number  of  the 
persons  natiied  in  the  pannel  are  engaged  in  tradei  and 
iherrfore  do  not  answelr  the  description  of  Esquures. 
Thfeit  iftoggcistion  is  of  itaelf  no  objection  to  the  pannel, 
because  it  is  verjr  well  known  that  there  are  many  per- 
tons  fogaged  in  trade  who  are  perfectly  competent  from 
their  intelligence  and  education  to  serve  upon  special 
jari^^  and  to  wh<>nl  from  their  property  and  substance 
ihe  d^iomination  of  Es^ire  is  given  by  courtesy*  Bat 
even  supposing  this  yfete  an  objection^  there  is  nothitig 
in  this  affidavit  which  negatives  the  qualification  of  the 
persoils  excepted  to.  The  Court  must  deal  with  the 
mottoa  opoii  \he  grounds  stated  in  the  affidavit,  and  they 
cannot  gb  out  of  it.  For  any  thing  that  appears  at  pre« 
sent  to  the  Court,  every  one  of  the  twenty-six  persons 
mentioned  may  be  possessed  of  sufficient  freehold  pro^ 
perty^  or  may  be  otherwise  qualified^  so  as  to  entitle  them 
to  assume  ihe  denoiiiination  of  Esquire;  and  as  ne  im^ 
propet  motive  has  been  ascribed  to  the  returning  offir 
ce^^  it  would  b^  improper  for  the  Court  even  to  grant  a 
rule  to  shew  cause,  for  the  affidavit  upon  which  the 
motion  is  made  would  be  a  sufficient  reason  for  dis- 
cbar^ng  the  rule  wit^  costd.  It  is  much  better,  there- 
fofCy  to  refu^  th&  rule  in  the  first  instance  upon  the 
affidavit,  which  certainly  affords  no  ground  for  this 
appITcafion, 

Per  Curiam.  Rule  refused. 
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♦  Wedtuidmf,  ^^  BaIL  CoURT. — GoLMAN  OgatflSt  ROBERTS. 

Notice  of  baU  TfOBINSON  applied  for  time  to  add  and  justify 

!!^^teiy  S-  another  bail  in  lieu  of  one  whose  name  had  been 

^^^  ?* JS'to  ^"s^'^^®^  i"  ^^^  notice  given  to  the  plaintiff's  attorney* 

justifv,  so  that  The  application  was  made  under  the  following  circum- 

nntCe^misled;  Stances: — The  bail  in  question  had  been  described  as 

^creoMofthe  ^®  housekeeper  at  the  place  referred  to,  but  it  turned 

bail  was  de-  out  that  the  bail  only  carried  on  the  business  conducted 

housekeeper,  on  the  premises,  and  that  his  father  was  really  the 

^t  tha^Ws  fo-  housekeeper.    The  notice  did  not  designate  the  bail  by 

thcr  was  reallv  the  appellation  of  junior,  or  in  any  other  manner  by 

Court  would  not  which  he  could  be  distinguished  from  his  father. 

permit  lum  to  ... 

justify*  nor 

^"a^'ustify  Reader  said,  that  he  was  instructed  to  oppose  the  jus- 
another,  without  tification  of  the  bail  on  the  ground  that  he  was  not  a 
pellingaliinten-  housekeeper,  which  he  submitted  the  defendant  must 
IkituponJter-  have  known  before  notice  of  justification  was  given, 
wards produdng  jj^  ^rpred,  therefore,  that  this  was  not  a  case  for  any 

such  affidavit,       .  . 

tune  was  indulgence,  because  the  defendant's  notice  was  calcur 

gwcn.  w  lated   to  mislead  the  plaintiff,  who,  had  no  inquiries 

been  made,  might  have  had  a  person,  not  a  house- 
keeper, given  him  as  bail,  supposing  all  the  time  that 
the  father  of  the  bail  intended  to  justify. 

A 

HoLROYD  J.     I  think  this  is  not  a  case  for  induU 
gence,  because  it  appears  to  me  that  the  notice  was 


(a)  On  a  justification  by  affidavit,  bail  have  been  rejected  on  the  ground 
that  one  of  them  was  described  in  the  notice  of  justification  as  Jama  MeUon, 
generally,  when  be  styled  himself  in  the  affidavit  of  justification,  James  Mellon 
the  younger.  5^^  y.  MeUcn,  5  Taunt.  Rep.  854.  1  Manh.  Rep.  386. 
A  misnomer  in  the  recognizance  and  notice  of  bail,  e.  g.  calimg  one  of  the 
bail  Frances  instead  of  Francis,  is  a  ground  of  rejection.  Anon,  1  Moore  If  6. 
C.  P.     Wood  T.  Chadmck,  3  Taunt,  173. 
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calculated  to  mislead.  The  notice  should  have  de-  1819* 
scribed  the  person,  who  was  intended  to  justify,  in  such 
a  manner  that  he  could  not  be  mistaken  for  the  father,  ^agmntt 
for  the  plaintiff  under  the  present  notice  would  very 
naturally  suppose  that  the  father  was  meant.  It  ap- 
pears a  very  suspicious  case,  and  therefore  I  think  it 
should  take  its  course. 

Robinson  pressed  for  leave  to  produce  an  affidavit  in 
the  course  of  the  day,  in  order  to  acquit  the  defendant 
of  any  intention  to  mislead,  by  shewing  that  at  the 
time  the  notice  was  given  he  verily  believed  that  the 
SOD,  and  not  the  father,  was  the  housekeeper. 

HoLROYD  J.  You  may  have  till  the  rising  of  the 
Court  for  that  purpose;  but  your  affidavit  must  not 
only  shew  that  you  did  not  know  that  he  was  not  the 
housekeeper,  but  also  account  for  your  having  described 
him  as  such  in  the  notice  of  bail.  This  was  accord- 
ingly done,  and  bail  afterwards  justified  for  the  de- 
fendant. 


In  Bank. — Patterson  against  Evans.  wednatby. 

Fa.  3d. 

rUITTY  on  a  former  day  obtained  a  rule  calling  on  Defendant  put 

the  plaintiff  to  shew  cause  why  the  Master  should  terms  that  a 
not  review  his  taxation  of  costs  in  this  case,  under  thie  "^^^  l^iei 

be  examined  on 
bterrogatories.  Held  that  plaintiff  liaving  detuned  the  witness  until  the  trial,  after  be  had 
been  examined  on  interrogatories,  and  cross-examined  by  defendant,  was  entitled  to  the 
cobU  of  the  detentbn,  but  that  defendant  was  entitled  to  have  bis  costs  of  the  cross-examination 
ioterrogatories  deducted,  (a) 

(a)  Depositions  taken  by  consent  on  a  witness's  going  abroad  are  only ' 
l>ken  de  bent  esse,  and  cannot  be  given  in  evidence  if  at  the  time  of  the  trial 
tbe  witness  happens  to  be  in  this  country.    Fakontr  v.  Hanson^  1  Camj^* 
171   Arm,  2  SaOt,  691.    12  Mod.  493.    Bui,  Ni.  Pri.  339.     Where  a  f6- 
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i81&.  following  circumstahces  stated  in  an  iEi,Mdayit: — tht 
l^ATTKBsoN  ^^^^6  Wbs  appointcd  for  trial  at  the  sittings  After  last  ?^i- 
.  m^  niiy  term,  and,  on  the  motion  of  the  defendant,  it  ^^ 
put  off  until  the  sittings  after  Michaelmas  It'erm,  oh  th^ 
terms  that  the  plaintiff  and  defendant  should  be  at 
liberty  respectively  to  examine  a  witness,  then  goih^ 
abroad,  upon  interrogatories.  The  witness  was  accord- 
ingly  so  examined  by  both  parties,  by  the  31st  of  July, 
and  the  expense  attending  the  same,  and  keeping  the 
witness  until  that  time,  amounted  to  25/..  on  each  side. 
Shortly  after  this,  the  plaintiff  arrested  the  witness,  and 
kept  him  in  England  until  the  15th  of  January  vilt 
when  the  caitse  came  to  trial,  at  which  the  withesis  was 
subpcened,  and  underwent  a  viva  voce  examination,  and 
the  plaintiff  obtained  a  verdict.  Ithe  expense  of  detain- 
ing the  witness  during  this  tiAie  amounted  to  50L  aild 
upwards.  When  the  costs  wete  referred  to  the  Master 
for  taxation,  he  allowed  the  whole  6f  this  sum,  and  did 
not  allow  the  defendant  any  part  of  the  expeiise  he  hlEtd 
incurred  by  the  examination  of  the  witness  on  interro- 
gatories. Under  these  circumstances  the  present  appli- 
cation was  made,  it  being  contended  that  the  Master 
ought  at  least  to  allow  the  defendant's  expense  of  ex- 
amining the  witness  on  interrogatories. 

Campbell  now  shewed  cause,  and  contended  that  the 
whole  of  the  expense  of  examining  the  witness  on  ki- 
terragatories>  and  his  subsequent  detention,  should  Be 
allowed  as  costs  in  the  cause.  The  postponement  of 
the  trial  from  the  sittings  after  Trinity  Term  until  the 
sittings  after  Michddma^  Term,  was  matter  of  ifldtit 
geiice  to  the  d^lferitfant,  Attd  it  was  reasonable  that  ke 
should  pay  for  that  indulgence.    If  the  defendant  had 


reigner  is  detained  m  this  country  for, the  purpose  of  giving  His  evidence  ujidn 
a  trial,  the  Courts  will  allow  the  costs  of  dcttuning  him  from  the  day  of  tBfe 
writ  sued  out  to  the  day  of  trial,    ihwdy  v,  Ahdrtm^  41  Taurd,  69f . 
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rtMcfn  tk)  complain  of  any  extra  expense  it  arose  from  11819. 
hfeditirfiig  to  cross- examine  the  Witness  on  itaterrogA-  **[*" 
tories,  wiich  he  need  not  have  done,  because  he  knew  ^gimt 
that  the  witness  was  still  in  England,  and  was  likely  to 
ftAtfiH  until  the  day  of  trial.  It  was  hard  therefore 
tbiittbe  plaintiff  should  now  be  called  upon  to  be  2,61. 
M  of  pofcket  by  the  act  of  the  defendant,  Whose  own 
condnet  had  occasioned  the  expense  of  the  interroga- 
tbries.  Suppose  the  interrogatories  had  been  taken 
onfy  by  the  plaintiff,  and  the  defendant  had  not  put 
any,  they  cotild  not  have  been  read  at  the  trial,  because 
t&^  witness  was  subpcened,  and  might  be  examined 
^d'Co'ce.  The  defendant  need  not  hare  cross-examined 
(Jn  ittterfogatoiries,  and  therefore  as  his  owri  condtK5t 
had  occasioiieill  ^uch  an  examination,  it  was  but  fair 
fli&t  the  expeiise  should  become  costs  in  the  cause. 

Chitty  in  support  of  the  rule  urged,  that  after  the 
examination  of  the  witness  on  interrogatories,  the  plain- 
tiff was  not  at  liberty,  except  at  his  own  expense,  to 
detaiti  him  in  England,  though  in  case  the  witness  was 
here  accidentally  he  might  have  the  benefit  of  his  oral 
testimony  on  the  trial. 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  costs  of  keeping  the  witness  hete;  {a)  but 
in  Consequence  of  examining  him  on  ititerrogatories, 
the  defenddiit  was  induced  to  incur  some  expense  in 
cross-examining  \avbl  in  the  same  manner,  and  that  ex- 
pense became  fruitless  by  the  subsequent  detention  of 
the  witness.  Therefore  I  think  that  expense  ought  to 
he  deducted  from  the  allbwance  made  by  the  Master 
for  maintaining  the  witness  until  the  time  of  the  trial. 
The  dtefend'am  was  obliged  to  attend  the  examination 
And  cross-examinatipn  of  the  witness  on  interrogatories, 

(a)  See  Sturdy  v.  Andrews,  4  Taunt,  697. 
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and  as  that  became  unnecessary  by  the  subsequent  de- 
tention of  the  witness,  it  is  fit  he  should  be  allowed  the 
expense  occasioned  by  the  plaintifTs  own  act. 

Bay  LEY  J.  The  plaintiff  desired  to  be  at  liberty  to 
examine'  the  witness  on  interrogatories,  and  that  was 
the  term  imposed,  as  an  inducement  to  put  off  the  trial. 
That  threw  upon  the  defendant  the  expectation  that  the 
plaintiff  would  be  content  with  that  examination,  and 
under  that  expectation  he  incurs  an  expense  in  cross- 
examination.  The  plaintiff  afterwards  abandons  his 
own  proceeding,  and  therefore  he  ought  to  pay  the 
costs  to  which  the  defendant  has  necessarily  been  put 
by  that  abandonment.  If  the  plaintiff  is  to  get  the 
costs  of  keeping  the  witness  here,  it  is  but  reasonable 
that  he  should  pay  the  defendant  the  costs  of  examin- 
ing the  same  witness  on  interrogatories.  The  question 
must  therefore  go  back  again  to  the  Master. 


Wednesday, 
Feh.9A. 


HoLROYD  J.  and  Best  J.  concurred. 


Rule  absolute. 


Lowe  against  Farley. 


Affidavit  to  hold    JJULLER  on  a  former  day  obtained  a  rule  calling  on 
action  by  u-  ^'^  plaintiff  to  shew  cause  why  the  defendant  should 

b^^eik*f  A    ^^^  ^^  discharged  on  filing  common  bail,  on  the  ground 

bankrupt,  and 

stating  tint  tbe  defendant  is  indebted,  *'  as  appears  by  the  bankrupt's  books,*  is  bad,  if  it  d6 

not  state  the  deponent's  Mief  that  the  debt  is  due.  {a) 


(a)  The  general  rule  b,  that  there  must  be  a  positiTe  affidavit.    1  T.  B. 
84.  '8  T.  A.  419,  420.  and  cases  collected  in  TM,  6th  ed.  1C(5.    But  Sn 
•  ab^ons  at  the  suit  of  assignees  and  executors,  &c.  it  is  sufficient  to  swear  that 
theidefeiddant  is  indebted,  as  appears  by  the  books  of  account  of  the  bank- 
rupt, &c.  and  as  the  deponent  verily  believes.    Shektcny,  Baker,  1 T.  R.  84. 

•2  Stra.  1219.    EthermgUm  v. ,  M.  45  Geo,  3.    Tbtd,  6th  ed.  185.    Al 

to  affidavit  made  by  agent  of  the  debt  of  prmcipal  resident  abroad,  see  BUmd 
▼.  Dr&ke,  post. 
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of  a  defect  in  the  affidarit  of  debt.  The  action  was  1819. 
brought  by  the  assignees  of  a  bankrupt,  and  the  affida- 
vit to  hold  to  bail  was  made.by  a  clerk  of  the  bankrupt, 
which  stated,  "  that  the  defendant  is  justly  and  truly 
indebted  to  the  assignees  for  so  much  money  had  and 
received  by  the  defendant,  to  and  for  the  use  of  the 
assignees,  as  i^pears  by  the  books  of  the  said  bank- 
rapt  f  but  it  did  not  go  on  to  add  ''  which  he  verily 
brieves  to  be  true." 

Con^  appeared  to  shew  cause ;  but 

The  CouET  held  the  affidavit  defective,  for  the  above- 
mentioned  omission,  and  therefore  made  the 

Rule  absolute. 


Morris  v.  Hunt.  Wednndmf, 

Fdf,Sd. 

pRINCEP  on  a  former  day  obtained  a  rule,  calling  A  Judge's  mm- 
on  the  plaintiff  to  shew  cause  why  the  judgment  t^ejndgment 
signed  in  this  case  should  not  be  set  aside  for  irregu-  ^f^^/J^ 

larity.  of  proceedings. 

Therefore  where 
tbedmetopleed 

The  action  was  brought  by  the  high  bailiff  of  West-  Slh^iS  rf' 
muter  against  the  defendant,  as  one  of  the  candidates  ;J'?*fJ?**^^ 

out  t  sominons  for  further  time,  returnable  at  11  in  the  morning,  and  the  plaintiff  signed  jndg- 
■ent  at  3  eVIuck  in  the  afternoon  of  the  same  day.  Held  that  die  judgment  was  irregdar.  £k 
ifidsvit  of  merits  must  shew  that  the  deponent  making  it  is  the  defendant,  or  his  attorney  <Nr 
HpA,[a) 

^ r^-  -r   -  m    ■-- ^-        !■!       I        I    I  ,1  I        ^m      !■■■■-  I  I  ■  I        in         m^_  ■.  w  im  i  i     ■  ^  -m- 

(a)  la  Regard  ▼.  £Jte,  6  Taunt,  Kep.  240.  time  had  been  given  to  justify 
Uil  befiire  a  Judge  at  chambers  till  the  15th  of  May,  On  the  Ittb  of  May 
I  tnmoKMis  for  further  time  to  justify  was  taken  out,  returnable  on  the  Idth, 
lod  the  plaintiff's  attorney  not  then  attending,  it  was  twice  renewed  ;  and 
dviag  tiie  pendency  of  the  last  summons,  namely,  on  the  17th  of  May,  the 
pUndff  took  an  assignment  of  the  bail  bond,  and  on  the  18lh  sued  out  writs 
igUQit  the  bail  j—  and  the  Court  setaude  the  proceedings,  on  the  ground  that 
fhe  sommons  for  further  time  being  returnable  before  the  original  time  had 
expired,  operated  as  a  stay  of  proceeding 


l^lQ.  at  tbe  :]a^t  genoral  elfsotion  for  tb^^^ily  ^^n.d  lil^ctf^&.  of 

jjp"=^  Westminstir,  to  i«cav«qr  Jjnii  sji^e  pf  .ttfi  ^i^pep^e  /srf 

^fififd'  erectiqg  l^usting^,  pa-yipg  poll  ^Ifirbs,  &^'  ^ftitJ^r  tf^ 

'^^'  53d  Gep.  $.  c.  1^2.     "  Aa  acj;  to  cqi^tiiiu^  iwntil 'tbl^ 

of  l^ig  pr^^Qt  ]^aj«styy  .to  ^i^jjpUiu  f^qd  apufsod  tlp^-^f^i^ . 
to^cIling  the  ,ekctioa3  of  Knights  of  this  Shii^e  to,$^r^ 
iQ  !P^^diaJlQ^nt  i^x^nglanfi,  re;ipectiqg  the  ^^pppces^ 
Hustings  and  Poll  Clerks^  so  far  as  reg^^sfhe  Cit^'Pf 
Westminster,**  On  the  21st  November  the  declaration 
was  served  upon  the  defep4^At^  nrijUbi  lOaUce  tp  pji<^  f n 
eight  days,  but  at  the  request  of  the  latter,  six  weeks 
f uartlver  time  wgj?  ;giv$n  fftr  :tbat  jpugK)^.  >)^€o)rd  i^ 
expiration  .pf  .thj«.  tiwe^  #6  djefepd wt  d^^sii^d  ^  helAW 
pacticuW  tb^a  had  already  been  delivered  of  the  plain- 
tiff^s  demand,  and  at  the  same  time  obtained  ten  days 
further  time  to  plead,  which  expired  on  Sunday  the 
17th  day  of  January.  A  better  particular  had  been 
sent  to  the  defendant  oo  4he  ^i&i4)t  Jfanuary,  but  it  did 
not  actually  reach  him  until  the  17th.  On  Monday 
the  l^h.of  Januetry,  the  defendant's  agent  4)€?ing -di*% 
satisfied  widi  the  particular  delivered,  took  cut  a  stmi- 
moBs  for  farther  time  to  plead,  in  order  that  a  bettor 
,  particular  might  be  given  ;  but  this  summons  was  not 
attended  to,  it  being  returnable  at  eleven  o'clock  in  the 
memingof  diat  day.  On  the  morning  of  the  F9A,  the 
plamtiflF'sattomeys  were  served  with  a  second  summons, 
which  Ihey  also  peglected  tp  attend;  but  on  $i  tiiirfl 
being  served,  th^y  attended  the  Judge  at  ^cfaambecs, 
and  then  it  was  stated  that  judgment  had  been  signed 
at  three  o'clock  in  the  afternoon  of  the  IBttkof  J(wm^9 
as  for  want  of  a  plea,  it  being  contended  that  the  j«dg^ 
ment  so  signed  was  regular.  XJnder  these  circuia- 
stapqe^  the  leoiri^d  Judge  reSus^ed  tp  ,h^r  the  rfriiitjh 
summons,  and  the  judgment  remaining  in  force^  the  • 
defendant  applied  by  counsel  on  the  first  d^y  pf  ibi? 
term  to  set  it  aside  for  irregularity. 
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Sleqriittt  ^ui  ^meditjf  npw  shewed  cauae  i^nait  the        19^^ 

r^  i|ii4  ^Q^teo^d  tb^  the  judgment  waa   regur       /^ 

larly  signed  ii^  the  aft^roopiii  pf  the  181^  pf  January^        ojaamf 

the  time  for  pleading  having  on  that  day  expired,  and 

tl^efpre  thft^  the  Cp^rt  ppuld  Apt  9tay  the  proceedings. 

1i/^  wa^  npthMiig  in  tU^^  ca9e  ta  shew  that  the  defe»^ 

JiJ  waft  («ki?i^  hy  iivrpf ise*  Every  iodu^^nce  h»d  heeiji 

sliewa  him  in  ext^diog  the  time  to  ple«4jr  without  put* 

%  kiWk  to  the  eixpens^  pf  an,  orde^  fpr  that  purpose ; 

9jA  the  pl^iqti^  h«^  4p«^  ^Yery  thifitg  ia  h^  power  t^ 

gi^hi?^  a  £vU  pa^tj^tA^  of  hi^  dewa/nd-  tf  the  d^feodv 

ait  wi^  di^satisfi^  with  the  las^t  particular  giveui  hei 

oi|^t|p  hciye  tf^^n  out  a  summoui^  earlien  than  thf^ 

iMi  oS  Jmmf^,  tkfi  4%y\  wfa/e^  th^  twe  £91:  pleading 

hi  expire^..    It  wa^  upt  th^  plaii^'i^^  feuolt  if  the  l^tr 

oRQAtip^ed  iwticu]^  iid  uot  rej^h  the  de&udaut  ujqi^I 

tb9  l7t;h>.  h^c^^e  ijt  had  ift  £act  heei^  Sieut  tp  him  pa  tbo 

7tik  of  •7«fffiai3f«,  a^  wf Si  9Worn  iqt  the  a^d^vit.    The 

jwlgni^fti  ha^iiug  he.e^  regularly  sigj^d  pa  the  isth^ 

tine.  Qhi^  QPujid  npt  ];e}i(9ve  thfs  defeudaAt^  even  though 

it  muftt  hte  udmiH^d  tihgt  the  d^^ndw^'s  &T^t  summons 

was  returnable  before  the  judgment  was  signed.  They 

nfeffieed  to  Calsie  v.  L^rd  I^ttleton,  Executor  (4)  as.  an 

aAjdhorJ^y.    There  the  rule  to  plead  w^  out  on  Monday 

tb  6th  q£  June..  On  tbait  night  the  defesidant'9  a|;tomey 

took  ottb  a  ju4ge^a  suipmpafl>>  to  ^bi^w  cause  the  neyit 

aram^  9$.  six^  why  the  4efeAdapt  sbpplll  not  have  tii^e 

ta  pleadr.  A^  tlm  opening  of  the  office  on  Tuesday  afji^er** 

QoWy  the  plaintiff  signed  judg^ai^qt^   and  a£terw^dd 

attended  Num^  </•  at  Bi^y^m,  whp>  finding  that  jiudgmeAt 

w«i  sigAfidy  rafps^  U>  do  any  thing  ipi  the  mattiery  but. 

Jttfmpsdi  the  potties  tp  th«  €ou;rt ;  smd  the  Court,  on 

being  applied  to^  saidy  '^  This  judgiuent  is  regularly 

signed*.   By  the  xu]^  of  13  G^o,  ^  a  Judge's  suAiwions 

is  held  to  be  no  proceeding.    It  stays  nothing ;  and  has 

QAtfias);  UAlesa  it^  he.  retAiAahJe  befpip  the  pa^y  has  a 
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WI9.  right  to  sign  his  judgment.  Here  the  plaintiff  had  a  right 
ii^^n  ^  8'^  judgment  at  the  opening  of  the  office  at  five  in 
5p*«*        the  afternoon^and  the  summons  is  not  returnable  till  six.** 

iluirr. 

The  Defendant,  in  person^  was  now  heard  in  support 
of  his  rule,  and  urged  that  he  had  used  all  due  diligence 
in  taking  out  a  Judge's  summons.  It  was  sworn,  that 
although  the  plaintiff^s  amended  particular  was  sent  on 
the  7th  of  January,  yet  in  point  of  fact  it  did  not  reiach 
him  until  5tiiu2ery  the  17tb,  when  nothing  could  be  done. 
It  was  true,  that  the  time  to  plead  was  up  on  the  17tb, 
but  that  being  Sunday,  he  had  all  day  of  the  18th  to 
plead ;  and  early  on  the  morning  of  that  day  he  bad 
taken  out  a  fresh  summons,  which  was  returnable  only 
at  eleven  in  the  morning;  and  the  plaintiff  having  neg- 
lected to  attend  it,  signed  judgment  at  three  o'clock 
the  same  afternoon,  which  was  clearly  irregular,  even 
according  to  the  authority  cited  by  the  plaintiff's  coun- 
sel, where  it  Was  held,  that  if  the  Judge's  summons  is 
returnable  before  judgment  can  be  regularly  signed,  it 
is  a  sufficient  ground  for  setting  aside  the  judgment.      ^ 

Abbott  C.J.  It  appears  in  this  case  that  the  sum- 
mons  was  returnable  at  eleven  o'clock  in  the  morning, 
and  that  the  judgment  was  not  signed  until  many  hours 
afterwards.  The  first  and  second  summonses  were  not 
attended  to,  and  there  is  no  appearance  to  the  third 
until  after  judgment  is  signed.  It  seems  to  me,  that 
the  summons  being  returnable  before  the  plaintiff  had  a 
right  to  sign  judgment,  the  plaintiff  is  irregular.  He 
must  have  used  the  greatest  expedition  in  getting  his 
judgment  signed  so  soon.  Under  these  circumstances,  I 
am  of  opinion  that  the  judgment  was  irregular,  and  that 
the  rule  for  setting  it  aside  must  be  made  absolute. 

Bat  LET  J.  I  have  always  considered  the  practice 
of  this  Court  to  be,  (and  if  I  am  wrong  the  Master  will 
correct  me)  that  if  the  Judge's  summons  is  returnable 
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Mo«Bis 

HVMT. 


before  the  judgment  is  signed^  it  prevents  the  plaintiff        ISIQ. 
from  signing  judgment.  If  the  plaintiff  in  this  case  signed 
judgment  before  the  return  of  the  summons,  it  operates 
as  a  stay  of  proceedings.     It  strikes  me,  that  the  sum- 
mons being  returnable  before  the  judgment  was  signed, 
the  plaintiff  ought  not  to  have  signed  it.     Had  he  at- 
tended the  Judge  at  the  return  of  the  summons,  the 
matter  might  have  been  discussed,  and  the  Judge  would 
have .  determined  whether  there  was  any  ground  for 
granting  further  time :  but  not  having  availed  himself  of 
that  opportunity,  I  think  he  has  been  premature.     Un- 
less there  is  a  decided  authority  for  governing  the  prac- 
tice in  this  case,  I  think  upon  principle,  and  according 
to  the  dictates  of  common  sense,  the  plctintiff  has  been 
irregular.     I  agree  that  where  the  summons  is  taken 
out  returnable  after  the  time  to  plead  is  out,  it  ought 
not  to  stay  the  proceedings,  unless  the  plaintiff  has  had 
an  opportunity  of  attending  it.     But  here  the  case  is 
otherwise;  and  the  authority  cited  from  Sir  William 
Blackstone's  Reports  is  strongly  in  favour  of  this  appli- 
cation ;  for  there  the  plaintiff  had  a  right  to  sign  judg- 
ment at  five  in  the  evening,  and  the  summons  was  not 
returnable  until  six. 

HoLROYD  J.  and  Best  J.  concurred^  and  therefore 

the  rule  was  made 

Absolute. 

Note. — It  appeared  that  in  the  affidavit  in  support  of  Affidavit  of  me- 

.  .  •  liti  must  itppdur 

the  motion,  (which  was  made  by  William  Bryant)  the  to  have  been 
deponent  swore  to  merits,  without  describing  himself  J^^t^or  hU*' 
either  as  the  defendant's  asent  or  attorney ;  and  attoraey  or 

o  .7  »  agent. 

The  Court  said,  that  it  was  not  competent  for  a 
third  person  to  swear  to  merits  without  describing  him- 
self as  the  attorney  or  agent  for  the  litigating  party; 
and  therefore  that  part  of  the  affidavit  on  the  part  of 
the  defendant  could  not  be  received. 

H 
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Wednetdau,  LaNGSLOW  AND   ANOTHER  agcinst  CoX. 

Fed.  Sd.  ° 

Where  a  party      Tl^JlNNING  on  a  former  day  obtained  a  rule  calling 

vender  and  ven-  ^^  ^  defendant  and  William  Lambert  White  to 

^pu^L^^f  ^^^  ^^"^^  ^^y  ^^  ^^^^^^  should  not  deliver  to  the 
an  estate,  and  af-  plain  tiffk  the  abstract  of  the  plaintiffs'  title  to  the  life 

the  sole  agent  estate  of  Fraticis  Newman  in  lands  in  the  county  of 
whlll^Intb!'*''  Somerset,  which  had  been  delivered  by  the  plaintiffs  to 
stract  of  the  title  Mr,  White,  as  attorney  or  agent  for  the  defendant, 

livered,  but  who 

fased  to  com^  Rogers  and  Chitty  now  shewed  cause^  and  contenited 

pietehiipur-      ^^^t  the  defendant  was  not  bound  to  comply  with  the 

chase,  and  re-  ,  . 

tamed  the  ab-  terms  of  this  rule.  The  action  was  brought  against  the 
hauds,the  Court  defendant  to  recover  the  purchase  money  of  an  estate 
dXudanland  ^^^^  ^^  ^^^  purchased  according  to  the  terms  of  .an 
his  agent  to  de-  advertisement  published  respecting  the  property.  The 
plaintiff,  after  abstract  of  the  plaintifft*  title  had  been  delivered  to  the 
torw)¥erthe  defendant  in  order  to  satisfy  him  of  the  sufficiency  of 
Sfth*"\ateT^  the  security.    Having  refused  to  complete  the  purchase 

upon  certain  objections  to  the  title,  the  plaintiffs 
brought  the  present  action.  Under  such  circumstances 
the  defendant  had  clearly  a  right  to  keep  the  abstract,  as 
h^  was  the  remainder  man  after  the  death  of  the  tenant 
for  life,  and  during  the  pendency  of  this  action  it  was 
necessary  that  he  should  have  the  abstract,  in  order  that 
h9  might  lie  euaWei  tor  frame  his  plea  to  the  declara- 

'  ■■  ■■■»i  >!■  ^^M^^M  I  III 

(a)  As  tp  the  CA9e»  where  the  Court  will  qompel  a  defendant  to  gtye  plaixi- 
tiff  inspection  and  copy  of  an  instrument  to  enable  him  to  declare  on  it,  see 
Tidd.  6th  ed.  619.  and  505.  and  cases  there  referred  to ;  but  see  6  Taunt  502. 
388.  The  Co«rt  wilL  interfere  in  a  summary  manner  at  the  instanoe  of  the 
lord  of  a  maoar  to  compel  aa  attorney  who  holds  the  o%e  of  steward  to 
deliver  up  tq  the  lord  the  court  rolls  and  other  deeds  relating  to  the  manor. 
Ex  parte  GrtM,  5  Taunt.  Rep.  f06.  C.  P.  See  Htigkes  ▼.  Moyre,  3  T.  R,  2rb. 
Coo^v.H<ini«in,6.:Ekis».  404.  8£«ft.  SST.  £»  parte Corpta  CAriitt Cotftyt, 
6  Taunt.  105.    Duncan  ▼,  Bkhmmd,  7  Tfwnt,  301. 


IN  THE  PifTY-NINTH  YlAK  Of  GEORGE  III. 

tioDy  which  last  had  been  delivered  before  this  applicar        IBIQ. 
tion  was  made^  and  therefore  the  plaintiffs  coald  qot 
want  the  papers.    Besides^  a  purchaser  has  a  right  to         nmtmtt 
retain .  the  abstract  which  he    has  received  from  the 
vendor  until  the  contract  has  been  wholly  rescinded. (a) 

Manning,  ia  support  of  his  rule,  luggeited,  that  Mr. 
White,  the  person  named  in  the  rule^  was  originally 
agent  for  both  partie^^  i^nd  now  he  bad  beoome  agent 
for  the  defendant  only ;  and  therefore^  as  h^  had  origi- 
nally received  the  papers  from  the  plaintiffs  by  virtue  Qf 
his  joint  agency,  he  had  no  right  to  retain  them  in  his 
pofliessien  now  that  he  had  become  agent  for  the  d^ 
fcadant  only. 

Abbott  C.  J.  Is  there  any  instance  of  a  party 
being  allowed  to  retain  papers  such  as  these  in  his 
hands  under  the  circumstances  stated  ?  These  papers 
came  originally  from  the  plaintiffs'  hands  to  a  person 
who  was  then  considered  as  the  agent  of  both  parties, 
but  who  has  now  become  the  agent  of  the  defendant 
poly.  Ought  they  not  to  be  returned  to  the  hands  from 
whence  they  came  ?  If  the  defendant  has  any  right  U> 
them,  let  him  bring  an  action  to  recover  them.  The 
plaintiffs  have  a  right  to  call  for  the  abstract,  in  order 
th^t  they  may  settle  their  declfirfitioBt  But  it  U  sfiid, 
that  they  have  already  delivered  their  declaration,  set- 
ting out  numerous  deeds,  and  therefore  they  doQ*t  vf^nt 
them.  Has  it  never  been  known  that  a  declaration  was 
delivered  in  order  to  save  time  aqd  prevent  a.  trial  being 
lost,  but  which  it  may  afterwards  be  very  material  to 
amend  when  better  instructions  have  been  obtained  ? 

Bay Li^Y  J.    If  the  purchaser  of  an  estate  refusei  to 


(a)  Btherti  t.  Wyatt,  f  TaUtUm  f6t. 
H  2 
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18 19-        complete  the  contract,  and  pays  nothing,  he  has  no 
right  to  keep  the  abstract. 

Rule  absolute. 


Langslow 
ynnt 
lox. 


'5*^^'  In  Bail  Court. — Jameson's  Bail. 

Fe6.  4th. 

Affidavit  of  ser-  DLjiTT  moved  to  justify  bail,  and  shewed  that  thie 

bail,  by  leaving  affidavit  of  the  service  of  notice  of  justification 

w:lawtIed«^?^  Stated  the  Serving  of  the  notice  at  the  office  of  the  plain- 

ment  of  receipt  tiff's  attorney,  "  bvT  putting:  and  leavinc:  it  in  his  letter- 

of  it,  but  not  V   .      ^  ^  .,     u   r  u    .  .1  i    • 

shewing  by  Dox ;  and  this  deponent  verily  beheves  that  the  plain- 
dent?b^t  baTr  ^^^'^  attorney  hath  received  the  notice  of  justification, 
allowed  to  justify  hg  this  deponent   bavins:  been  informed  at  the  said 

conditionally.  *  °         ^ 

attorney's  office  (but  not  saying  by  whom)  that  such 
notice  had  been  received," 

HoLROYD  J.  The  bail  may  justify,  but  the  rule 
for  allowance  must  not  be  drawn  up  until  a  positive 
affidavit  of  the  admission  of  the  receipt  of  the  notice 
by  some  authorized  clerk  of  the  plaintiff's  attorney  has 
been  introduced. 


Thunday,  DoE,  oTi  the  Demtse  o/^Halsey,  against  Roe. 

Fe6.  4th. 

Service  of  a  de-  T^    POLLOCK  moved   for  judgment  against  the 

claration  in  Jl    •               .     .                                                     .                      . 

ejectment,  by  casuai  ejector  as  to  one  tenant  in  possession,  the 

scmmlofihe**  Service  of  the  declaration  being  regular;  and  for  a  rule 

tenant  in  posses- 

sbn,  bad,  for  want  of  an  acknowledgment  that  the  tenant  had  received  it.  (a) 


(a)  When  after  fruitless  attempts  to  s6rve  the  tenant,  his  servant  admitted 
that  he  was  at  home  but  refused  to  admit  the  deponent  unless  he  sent  in  his 
name,  and  the  deponent  then  delivered  the  declaration  to  the  servant,  the 
Court  of  Exchequer  granted  a  rule  that  the  service  should  bs  deemed  good. 
Doe  V.  Roe,  3  Price  112.    Where  the  tenant  keeps  ou^  of  the  way  to  avoid 
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to  shew  cause  why  the  service  on  the  other  should  not        1819* 
be  deemed  good  service,  on  an  affidavit  which  stated  -^ 

*^  That  deponent  served  the  declaration  upon  the  oeaimi 
other  tenant  in  possession,  by  leaving  it  with  a  servant 
of  the  said  Susannah  Ewers  upon  the  premises/'  &c. 
But  the  affidavit  did  not  go  on  to  state  that  the  tenant 
had  acknowledged  receiving  the  declaration,  but  merely 
stated  that  the  deponent  believed  that  such  tenant  had 
received  it 

The  Court  held  this  service  insufficient,  and  that 
without  an  affidavit  of  an  acknowledgment  by  the  te- 
nant that  he  had   received  the  declaration,  the  rule 

iQustbe 

Refused. 


served,  it  will  be  sufficient  to  deliver  a  copy  of  the  declaration  to  one 
of  his  famiiy,  or  if  there  be  no  one  in  possession,  may  be  affixed  on  some  con- 
spicuous part  of  the  premises.  Adanu  on  Ejectment,  2  ed.  210.  Tidd,  6th 
cd.  509,  510.  In  such  a  case,  on  the  motion  for  judgment  agaiust  the  casual 
ejector,  the  affidavit  should  state  the  depcnent*s  belirfthat  the  tenant  kept  out 
of  the  way  to  avoid  being  served.    6  Nov.  M,  T.  69  Geo.  5. 


Ea:  parte  Richards.  nunday, 

Feb.  4th. 

PHITTY  moved,  that  this  gentleman  might  be  re-  Attorney  read- 

v^i.T  #»i^  •.!,/•  mitted  without 

admitted  as  an  attorney  ot  the  Court,  tmthout  jine,  fine  or  payment 
and  without  pat/ing  any  arrears  of  duty,  on  an  affidavit,  °ffiJ]I^fj"hatfoJ 

two  years  he  had 
been  prevented 
practising,  from 
(a)  See  37  Geo.  3.  c.  90.  s.  31.  The  admission  of  an  attorney  who  has  omitted    illness,  (a) 

to  take  out  his  certificate  for  one  whole  year  after  his  admission  is  absolutely 

void  ly  the  provbions  of  this  statute,  and  he  roust  be  readmitted  before  he 

can  practise.     Where  a  gentleman  had  been  admitted  an  attorney,  but  had 

never  practised  for  himself  nor  taken  out  his  certificate,  but  had  for  some  time 

acted  as  an  assistant  to  another  attorney,  and  was  afterwards  obliged  by  ilJ- 

^^6ss  to  discontinue  the  profession  altogether,  the  Court  readmitted  him  on 

pajment  of  6s.  Qd,  fine,  and  on  his  taking  out  his  certificate  and  paying  the 

daty  from  the  time  of  the  application.    £x-parte  Nichobs,  6  Taunt.  409- 
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10 19*  stating  that  for  two  years  last  past  he  had  been  wholly 
^"~T^  prevented  from  practising  by  reason  of  illness.  As  the 
Ricsjkass.  practice  was  doubtful  whether  an  attorney  could  be  ad- 
mitted^ under  such  circumstances^  without  fine  and 
without  payment  of  arrears  of  duty>  he  wished  to  takie 
the  judgment  of  the  Courts^  as  to  the  terms  upon  which 
this  gentkiikian  should  be  readmitted. 

Bayley  J.  after  inquiring  of  the  Master,  and  look'- 
ing  into  the  statutes,  said,  that  an  attorney  might  be 
nsadmitted  without  payment  oif  any  fine  or  arrears 
under  the  dreumstances  itated. 

Master  Le  Blanc  said,  that  a  Mr.  Clarke  hsjA  hem 
so  rettAtsahted  this  term. 

Rule  granted  in  the  following  terms :  (a) 

— ^•Ma^^all  a  I*  «ill    H~t I      fi    I      ■■    li     I  ■■    .I'lA      im.     (I  I    III  I     .1       II    I  f     liUjifc    iilfl 

(<f)  Ek  parte  fitcftor^,  gent.  UpGPn  tiMdkig  th«  aflUktvit  of  J.  U.  gtot. 
It  1ft  oi^deredi  that  the  ftaid  Jdhn  Ridkards  be  reftdmitted  an  attorney  of  this 
Court  without  the  payment  of  Urreafs  of  duty  end  fine,  but  for  tlie  jitesent 

year,  upon  the  motion  of  Mr. By  the  Court.— Ex  parte   Clarke, 

Marryat  obtained  a  rule  directing  that  Mr.  Clarke  should  be  readmitted  upon 
payment  of  the  duty  and  taking  out  liis  certificate  for  the  present  year,  and 
without  payment  of  the  arrears.  The  following  is  the  form  of  the  affidavit 
upon  the  rule  ex  parte  Clarke's  was  granted : — "  In  the  King's  Bench. 
Thomas  Clarke,  of  Waruit^stK^  in  th*  pariA  of  iSk.  Jama's,  Westminster,  in 
the  county  of  Middlesex,  gent,  maketh  oath  and  saith,  that  the  duty  of  1002.  im- 
posed upon  articles  of  clerkship,  was  paid  on  certain  articles  bearti^  date  the 
10th  day  of  JVbruary  1704,  and  made  between  Carey  ^yly,  of  New  Inn  in 
the  mid  ecMitity  of  Mddletei,  geni.  then  one  of  the  attornies  of  this  honourable 
Ceort,  (since  deceased)  of  the  one  part;  and  Thomas  Clarke  the  elder,  of  Giteat 
drmond-street  in  the  parish  of  St.  George  the  Martyr,  in  the  said  county  of 
MiddUseXfhaker,  (since  also  deceased)  and  his  son,  this  deponent,  of  the  other 
part ;  and  that  he  this  deponent  was  duly  admitted  an  attorney  of  this  ho- 
nourable Court  in  or  aboitt  Michaelmat  Term  in  the  year  1801,  and  hath  ob- 
tfrfned  ttircie  annual  eertifioates,  authoriinng  him  this  deponent  to  practise 
during  the  years  1801,  1802,  and  1803.  And  this  deponent  further  saith, 
that  he  hath  ceased  to  renew  the  last  of  sudh  annual  certificates  from  the  ex- 
piration thereof  on  the  1st  day  of  NffO&nber  1804,  on  account  of  bis  having  from 
the  same  first  day  of  Noeemher,  until  the  month  of  June  last,  been  employed 
by  respectable  attomies  tri  this  honourable  Court  and  the  Court  of  Common 
PtMs,  and  BoHoitcnrs  iMChaneery,  as  th^ir  cletk;  and  having  been  thereby 
prevettlei  fhm  piB<!!^^  fot  'hh  iSak  d«peiRt)t*e  o^  ttd vantage,  tnd  ii*t 
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from  any  desire  to  defraad  his  Majesty's  revenue,  nor  on  account  of  any         '  Uf  9» 
threat,  fear,  or  apprehension  of  any  application  or  motion  being  made  to  this  — —i*. 

Coart  against  him  this  deponent.     And  this  deponent  soith,  he  hath  not  in-  Ex  parte 

corred  any  penalty  or  penalties  whatever  by  practising  as  m  attorney  in  hb        Richards. 
own  or  any  other  person's  name.  And  this  deponent  further  saith,  that  from 
the  said  1st  day  of  November  1604,  the  time  of  the  expiration  of  the  last  cer- 
tificate obtained  by  this  deponent  as  aforesaid,  down  to  the  prMtnit  time,  he 
hath  actually  abstained  from  practising  as  an  attorney  for  his  own  benefit  attd 
profit;  and  hath  from  the  said  1st  day  of  November  1804,  until  the  month  of 
Jwte  last,  been  employed  solely  as  clerk  to  respectable  attomies  of  the  Covrt  - 
of  King's  Bench  and  Common  Fleas,  and  aoUcbors  in  Chano«ry,  and  tor 
their  sole  benefit  and  profit.    And  that  he  this  deponent  hath  not  been  at 
my  time  employed,  concerned,  or  engaged,  either  as  prindpal  or  otherwise, 
in  any  other  profession  or  business.    And  this  deponent  likewise  salth,  that 
he  this  deponent  did,  previous  to  the  1st  day  of  Michaebnu  Term  last,  serve 
the  solicitor  for  the  commissioners  of  his  Majesty's  stamp  duties  with  a  notice 
in  writing,  containing  the  name  and  place  of  abode  of  this  deponont,  and  th^ 
name  and  bte  place  of  abode  of  the  said  Ckattf  Bm/ly  deceaiod,  and  p«rp«rt- 
mg  that  he  this  deponent  intended  to  apply  as  at  the  then  next  Hikry  term 
to  be  readmitted  an  attorney  of  this  honourable  Court,  on  payment  of  a  pe- 
nalty of  SOf.  and  taking  out  a  certificate  for  the  year  1819,  by  deHvering  to 
and  lenving  with  a  derk  of  the  said  last  aieDtioned  solicitor,  at  the  Stamp  O^ 
fice  in  Somerset  House,  a  true  copy  of  uch  notice.    And  this  deponent  also 
saith,  that  he  this  deponent  did,  previous  to  the  sud  1st  day  of  Michoe&Tuu 
Term  last,  affix  upon  the  outside  of  the  Court  of  King's  Bench  at  WeHt^mOtr 
HaU,  «iid  in  the  King's  Bench  office,  in  such  plaoes  as  pabtic  notices  art 
usually  affixed,  and  also  did  enter  in  the  books  kept  for  that  purpose  at 
the  chambers  of  each  of  the  Judges  of  this  honourable  Court,  notices  in  writing, 
pvrporcing  that  this  deponent  intended  to  apt^ly  aa  at  the  then  next  BUary 
Term  to  be  readoutted  an  attorney  of  this  honourable  Court;  and  which  said 
notices  did  contain  the  name  and  place  of  abode  of  this  deponent,  and  the 
name  and  late  place  of  abode  of  the  sud  Carey  Bayly  deceased ;  and  to  the 
hest  of  this  deponent's  knowledge  and  belief  such  noticts  remained  and  con- 
tJnned  so  affixed  and  entered  during  the  whde  of  Michaelmas  Term  last. 

Thmas  Clarke,^ 
**  S*6m  In  Court  this  83d  day  o( 

Jmuary  1819.  By  the  Court." 
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1819. 

5*%»  RiCKETTs  against  Salwey. 

Fdf.  5th.  ^ 

Cn  an  action  on     A  CTION   on  the  case  for  the  disturbance  of    the 

the  case  for  dis>    ^JL      i    •    ^•/v»«       >    i  .       /*  i         j*      •  t 

turbanceofcom-  plaintiffs  right  OX    couimon   by    digging   stone, 

S  il  dieJ^d  g^^^vel,  8ic.  tried  before  Garrow  B.  at  the  last  assizes 

to  be  in  respect  for  the  countv  of  Salop.    The  plaintiff  declared  upon 

and  Umd,  it  is  the  possession  of  a  messuage  and  land,  and  as  being 

Sie  plahiSto^'^  entitled  to  common  of  pasture  in  respect  thereof;  he 

prove  the  tofcofe  proved  his  rieht  in  respect  to  the  land,  but  did  not  suf- 

of  such  allega-       r  o  r  ' 

tion;  ajid  where  ficiently  prove  it  in  respect  to  his  messuage.     The  de- 

claied  upon  a  fcndant  Called  no  witnesses,  and  the  plaintiff  obtained 

i?rwpertofT°  *  verdict  with  nominal  damages,  the  learned  Judge 

messuage  and  j?ivin£r  the  defendant  leave  to  move  to  set  aside  that 

onehundredand 

fiftj^acrosof  verdict  and  enter  a  nonsuit,  if  the  Court  should  be 

appurtenances ;  ^^  Opinion  that  a  nonsuit  ought  to  be  entered,  on  the 

?^ati^^***  ground  that  in  this  action,  which  was  against  a  wrong 

diridble,  and  doer  for  disturbance  of  right  of  common,  it  was  neces- 

common  right  in  sary  for  the  plaintiff  to  prove  a  right  of  common  in 

hmdwarenoueh  ^^^pect  to  both  messuage  and  lands.     In  Michaelmas 

to  entiUe  him  to  Term  last,  Tauntoti  obtained  a  rule  nisi ;  and 

a  verdict  pro 
ttmto,  (a) 

Puller  and  Winter  (with  whom  was  Jervis)  now 
shewed  cause.  The  declaration  in  this  case  avers, 
'^  that  whereas  the  plaintiff  at  the  time  of  committing 
the  grievances  hereinafter  mentioned  was  and  still  is 
lawfully  possessed  of  a  certain  messuage  and  divers,  to 


(a)  Plaintiff  may  recover  in  trover,  or  other  action  for  tort,  as  sole  owner 
of  the  property,  although  it  appear  in  evidence  that  he  was  only  joint-tenant 
or  tenant  in  common  with  others,  and  the  omission  can  only  be  pleaded  in 
abatement.  Bloxatn  v.  Hubbard,  5  East  420.  Sedgworth  v.  Overend,  7  T,  R, 
279.  Addison  v.  Overend,  6  T.  R.  766.  1  Saund.  4th  ed.  291  h.  notes  by 
Serjt.  WilUami,  In  an  action  for  dbturbiog  common,  plaintiff  must  prove  a 
right  to  same  kind  of  common  as  that  alleged,  but  need  not  prove  the  same 
title  as  is  set  out  in  the  declaration,  for  the  disturbance  is  the  gist  of  the 
action,  and  the  title  only  inducement.     Bid.  Ni.  Pri.  76.  1  Saund.  346.  n.  2. 


Salwey. 
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wit,  150  acres  of  land  with  the  appurtenances,  situate  and        1819.- 
being  in  the  parish  of  Ashton  Bowdler/'  &c.  The  simple       iJ^]^^^, 
question  in  this  case  is,  whether  in  this  action,  which  is         againtt 
against  a  wrong  doer,  it  was  necessary  for  the  plaintiff 
tQ  prove  a  right  of  common  in  respect  to  both  messuage 
and  lands,  in  order  to  entitle  him  to  damages  for  the 
injury  he  had  sustained.     In  the  first  place,  the  deda- 
ratioQ  in  this  case  is  divisible,  and  upon  the  general 
principle,  recognized  in  a  variety  of  cases,  that  if  the 
plaintiff  only  proves  part  of  what  he  alleges,  he  is  en- 
titled to  a  verdict,  and  is  not  necessarily  tied  up  to 
prove  the  whole.    The  plaintiff  in  his  declaration  may 
allege  more  or  less,  and  if  he  sustains  his  title  only  to 
apart  of  what  he  alleges,  the  jury  may  apportion  da- 
mages either  to  the  whole  or  to  a  part,  according  as  the 
alleged  injury  is  proved.     In  cases  of  this  description 
the  title  of  the  plaintiff  is  mere!}'  the  inducement  to  the 
action,  and  the  title  is  an  immaterial  averment.     This 
is  not  like  the  case  of  a  contract,  because,  as  the  con- 
tract is  the  basis  of  the  action,  if  it  is  set  out  in  the  de- 
claration, it  must  be  literally  proved ;  but  in  this  case 
the  jury  are  only  to  look  to  the  damage  which  the 
plaintiff  has  sustained,  because  this  is  an  action  against 
a  wrong  doer,  and  therefore  the  defendant  has  no  right 
to  question  the  plaintiff's  title  to  the  soil,  his  business 
being  to  answer  the  wrong  alleged  to  be  done  by  him. 
This  action  is  grounded  upon  the  possession,  and  there- 
fore the  title  would  only  be  matter  of  inducement.  The 
plaintiff  need  not  set  out  any  title  whatsoever,  because 
as  to  the  defendant,  who  did  the  injury,  it  stands  indif- 
ferent whether  the  plaintiff  is  owner  of  the  soil  or  not. 
If  then  the  declaration  in  this  case  be  divisible,  and  the 
plaintiff  shews  that  the  defendant  has  injured  the  right 
of  common  which  is  claimed  in  respect  of  the  land,  but 
fails  as  to  the  messuage,  still  the  jury  must  apportion 
the  damage  sustained  in  respect  of  the  former.     It  was 
upon  this  principle  that  the  jury  found  their  verdict 
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ldl9.        below,  and  that  principle  is  founded  upon  ft  variety  of 

J~"         anthorities.      He  cited  in   support  of   his  argtiment 

agahat        Eardley  v.  Tumock,  (a)  Bertie  v.  Beaufnant,  (6)  Strodt 

Salwbt 

V.  Byrty  (c)  St.  John  v.  Moody y  (d)  Fowles  r.  Miller, (;e) 
Ferrer  v.  Johnson,  (f)  and  JVynn  y. White,  (g).  On  the  au- 
thority of  these  cases  he  contended  that  the  declaration 
being  divisible,  and  the  title  being  mere  matter  of  in- 
ducement, the  plaintiff  was  entitled  to  recover  damaged 
pro  tanto  for  the  injury  he  had  sustained  in  his  right  of 
common  appurtenant  to  the  150  acres  of  land. 

W.  E.  Taunton  and  Campbell  contra.  The' objection 
to  the  plaintifPs  right  to  recover  in  this  action  is,  Aat 
the  declaration  is  not  divisible.  The  declaration  might 
have  been  framed  otherwise,  but  here  the  messuage  and 
the  laaid  are  described  as  one  entire  tenement*  If  tlie 
allegation  had  been  ^^  that  the  plaintiff  had  been  pots^ 
sessed  of  a  messuage  and  divers,  to  wit,  150  acres  of 
land  belonging  thereto,  and  occupied  therewith,"  there 
would  be  words  connecting  the  land  with  tbe  mes- 
suage, and  under  such  a  declaration  he  might  recover 
the  damages  claimed  in  respect  of  the  right  of  com- 
mon so  appurtenant  to  the  entirety.  But  there  are  no 
such  words  of  connexion  here,  for  tbe  declaration  al- 
leges the  right  of  common  with  reference  to  both  mes- 
suage and  land,  shewing  thereby  an  entirety  of  right. 
The  right  might  have  been  alleged  differently,  but  as  it 
is  at  present  set  forth  it  is  incapable  of  severance.  The 
declaration  avers,  ^  That  whereas  the  plaintiff,  at  the 
time  of  committing  the  grievances  hereinafter  men- 
tioned, was  and  still  is  lawfully  possessed  of  a  certain 
messuage  and  divers,  to  wit,  150  acres  of  land  with  the 
appurtenances,  situate  and  being  in  the  parish  of  Ashton 


(a)  Cro.  Jac,  6^9.  Tainm  370.        {h)  16  iMt,  33.         (c)  4  Mod.  418. 

S)  1  Vent.  275.  (c)  3  Tauvt,  137.  (/)  Cro.  Bk,  335. 

)  e  Sir  IT.  R  MO. 
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Bmdlery"  &c.  It  then  goes  on  in  this  way,  "  and  by  1819* 
reason  thereof* — by  reason  of  what  ?  why  of  the  pos-  RxcKSTTi 
session  of  tts?o  things  which  are  put  together;  for  it  ag«M* 
says  *^  a  messuage  and  so  many  acres  of  land,  and  by 
reason  thereof,  during  all  the  time  aforesaid  ought  to 
have,  and  still  of  right  ought  to  have  common  of  pas- 
tare  for  all  his  commonable  sheep,  levant  and  couchant, 
m  wtid  upon  the  said  messuage  and  lands  with  the  ap- 
purtenances/' It  does  not  say  "  in  and  upon  the  said 
messuage  and  land  respectively,"  but  "  in  and  upon 
tfee  said  messuage  and  land  with  the  appurtenances  be- 
longing thereunto,'*  clearly  describing  one  entire  tene- 
ment. The  terms  "  with  the  appurtenances"  following 
ihe  enumeration  of  "  the  messuage  and  land,"  import 
otte  entire  tenement.  It  is  not  usual  in  speaking  of 
land  in  conveyances  to  say  "  land  with  the  appurte- 
nance*.'* It  is  otherwise  of  a  messuage,  and  it  is  a  very 
common  description  to  say  "  messuage  with  the  ap- 
puftenances."  It  may  be  very  often  found,  perhaps,  as 
connected  with  land;  but  certainly,  in  conveyances 
generally,  penury  of  language  is  seldom  urged  as  an 
objection.  Common  may  undoubtedly  be  appurtenant 
to  land.  Had  the  declaration  been  in  this  case  filmed 
ill  the  way  suggested,  the  objection  might  not  be  avail- 
able, but  here  the  plaintiff  declares  in  respect  of  one 
entire  estate.  Quantity  certainly  does  enter  into  the 
consideration  here— quality  being  the  important  question 
between  the  parties.  The  answer  given  to  the  ob- 
jection at  the  trial  is  of  a  different  nature  from  that 
suggested  to-day,  and  therefore  the  defendant  is  in  a 
manner  taken  by  surprise,  as  he  did  not  expect  to  be 
called  upon  to  meet  the  argument  now  made  as  to  the 
fonn  of  the  action.  {Abbott  C.  J.  If  you  were  taken 
by  surprise,  that  might  be  a  ground  for  an  application 
of  a  different  kind.  The  question  now  before  us  is, 
whether  the  evidence  supported  enough  of  the  declara- 
tion to  enable  the  plaintiff  to  sustain  the  action.)    The 
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1819*        learned  Counsel  then  endeavoured  to  distinguish  the 
^  cases  cited  on  the  other  side  from  the  present ;  and  he 

RiCKETTS 

agiAut  contended  that  the  title  in  this  case  was  as  much  the 
ALwxy.  basis  of  the  action  as  the  contract  would  be  in  assump* 
sit:  the  plaintiff  had  no  right  to  complain  of  what  the 
defendant  did  on  the  common  and  waste  land,  unless  he 
had  a  right  of  common.  His  right  therefore  was  the 
basis  of  the  action,  and  was  consequently  the  most 
material  part  of  this  case.  The  right  here  was  not 
mere  matter  of  inducement,  because  it  must  be 
proved.  The  plaintiff  was  bound  to  prove  title  to  some 
right  of  common,  and  unless  he  did  so  his  action  was 
altogether  without  cause ;  for  he  had  no  right  to  com- 
plain of  that  which  in  the  abstract  might  be  an  injury 
to  the  common,  unless  he  proved  that  it  was  an  injury 
to  his  right  of  common.  The  question  undoubtedly 
was  in  this  case  whether  the  allegation  in  the  declara- 
tion was  divisible  or  not.  If  not  divisible,  and  there- 
fore applicable  to  one  entire  tenement,  then  the  plaintiff 
could  not  recover  damage  in  respect  of  a  part  of  the 
whole, 

Abbott  C.  J.  I  have  always  considered  it  to  be 
the  general  rule  of  pleading,  that  in  an  action  for  a 
wrong  done,  if  the  party  proves  part  only  of  the  decla- 
ration, the  part  proved  is  sufficient  to  entitle  him  to 
maintain  an  action ;  and  that  he  is  also  entitled  to 
maintain  his  action,  although  the  defendant  is  entitled 
to  a  part  of  the  subject-matter  of  the  injury.  That  I 
consider  to  be  the  general  rule  in  pleading  in  actions  of 
tort.  Undoubtedly  it  is  liable  to  exception,  as,  for  in- 
stance, where  the  allegation  is  matter  of  description. 
There  it  may  sometimes  happen  that  if  the  whole  de- 
scription be  not  proved,  and  you  do  not  prove  the  thing 
as  you  have  alleged  it,  but  prove  something  differing 
from  it,  you  fail  in  the  action.  Though  you  prove  part 
in  such  cases,  you  cannot  succeed  unless  you  prove  the 
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whole.     The  question  ia  this  case  (and  that  is  the  only        18 19* 
diflSculty  I  have  felt  throughout  the  whole  argument)       t>^""*" 
is^  whether  this  is  to  be  considered  as  matter  of  descrip^        agafMU, 
Hon.  The  words  are,  "  possessed  of  a  certain  messuage, 
and  divers,  to  wit,  150  acres  of  land  with  the  appurte- 
nances," without  shewing  that  they  were  occupied  to- 
gether, or  in  any  way  connecting  the  land  and  the  mes- 
suage together,  so  as  to  make  the  whole  descriptive  of 
one  entire  tenement.    If  there  had  been  such  words  of 
connexion,  so  as  to  make  the  language  of  the  declara- 
tion descriptive  of  the  thing  itself,  I  should  be  of  opi- 
nion, in  this  case,  that  the  description  should  be  fully 
proved.  But  I  consider  that  these  are  not  words  of  de- 
scription.    It  is  an  allegation  that  the  plaintiff  is  pos- 
sessed of  a  house,  in  respect  of  which  he  has  a  right  of 
common  ;  and  that  he  is  also  possessed  of  land,  in  re- 
spect of  which  likewise  he  has  a  right  of  common. 
Having  proved  that  he  is  possessed  of  land  in  respect 
of  which  he  has  a  right  of  common,  he  is  entitled  to  that 
right,  although  he  has  not  proved  it  in  respect  to  the 
messuage.     Under  such  circumstances,  he  is  entitled  to 
have  a  verdict  entered  for  so  much   in  respect  of  that 
right  of  common  as  has  been  injured  by  the  defendant. 
If  this  decision  is  wrong,  the  defendant  may  avail  him- 
self of  it  in  error. 

Bayley  J.  I  think  this  is  not  an  entire,  but  a 
divisible  allegation,  and  the  nature  of  the  action  is 
snch,  that  if  the  plaintiff  proves  so  much  of  his  decla- 
ration as  shews  that  he  is  injured,  it  is  sufficient  to 
entitle  him  to  a  verdict.  The  allegation  is,  ^^  That  he 
is  posssessed  of  a  messuage  and  divers,  to  wit,  150  acres 
of  land,  and  that  he  is  entitled  to  right  of  common  by 
reason  of  that  possession,  as  appurtenant  to  the  said 
messuage,  and  also  in  respect  of  the  said  land."  That, 
I  think,  in  legal  efiect.  and  meaning  is,  that  he  has  a 
right  of  common  either  in  respect  to  the  whole,  or  in 
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IB  19.       respect  to  some  part  of  that  property,  and  I  think  ikat 
h^  is  not  bound  to  prove  that  he  has  it  ia  respect  to.  the 

Q^mKt  whole.  One  way  of  putting  the  case  occurred  to  me, 
while  the  argument  was  going  on,  which  will  make  that 
intelligible,  although  it  is  a  different  mode  of  puttiag 
the  same  point.  Suppose  it  turned  out  in  the  eyidenee 
that  originally  there  had  been  a  right  of  common  in 
respect  of  a  n^essuage,  and  in  respect  of  1^  acres  of 
land,-^that  would  have  been  the  plaintiff's  prima  facim 
ease ;  and  supposing  he  had  proved  it,  would  it  he  an 
answer  to  that  case,  to  shew  on  the  part  of  the  defend- 
ant, that  in  respect  of  the  messuage,  or  a  small  p^t  of 
the  land,  the  right  had  been  extinguished,  but  remained 
in  the  residue  i  I  think  that  is  only  putting  the  same 
point  in  a  different  light ;  but  I  think,  by  putting  it  in 
that  light,  it  has  a  tendency  to  shew  that  the  opinion 
which  the  Court  have  formed  on  this  subject  is  a  xif^ 
opinion.  If  this  is  a  divisible  allegation,  the  plaintiff  is 
clearly  iq)ured,  as  has  been  proved,  and  he  is  entitled 
to  a  verdict  to  the  e:Ktent  of  that  injury.  He  proved 
the  right  of  common  with  reference  to  one  part  of  tha^ 
which  is  included  in  the  messuage  and  the  150  acres  of 
land.  It  is  suggested  in  argument,  that  under  this  diEH 
claration  the  plaintiff  might  be  proving  that  he  had^a 
right,  in  respect  of  five  acres  of  land  in  one  place,  ftw 
in  another,  and  five  in  a  third.  I  take  it  that  this  de- 
claration would  not  let  the  plaintiff  into  that  sort  of 
proof,  because  he  only  claims  one  right  of  common^ 
and  he  cannot  be  at  liberty  under  this  declaration  to 
give  evidence  of  distinct  rights  of  common  in  respect 
of  unconnected  quantities  of  land.  The  case  of  Eftrd^ 
ley  V.  Turnack  (a)  seems  to  me  to  be  a  very  strong 
authority  to  shew  that  the  opinion  which  the  Court  is 
now  adopting  is  the  right  one.    The  declaration  in  t]M^ 


(^  Crp.  lac.  df9« 


Salwst. 
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ca^se  stated  ^*  That  Eardley  was  seised  in  fee  of  a  mea-        1819* 
suage  and  sixty  acres  of  land,  sixty  acres  of  meadow, 
and  eighty  acres  of  pasture  in  Hti/torij  and  that  he  and         a^amit 
all  his  ancestors  had  had  common  appurtenant  in  200 
acres  of  waste,  and  that  the  defendant  had  inclosed  three 
acres  thereof,  and  disturbed  him  of  his  common,  to  the 
plaintiff's  damage  of  40/. ;  he  therefore  claimed  his 
right  of  common  in  respect  of  sixty  acres  of  land,  sixty 
acres  of  meadow,  and  eighty  acres  of  pasture.  What  is 
the  verdict  ?  "  That  he  is  entitled  to  it  in  respect  of  the 
messuage  and  ninety  acres  of  land,  meadow,  and  pasture 
thereto  appertaining,  and  for  the  residue  that  he  hsid 
BOt  common."    Why  then,  unless  this  had  been  con- 
sidered as  a  divisible  allegation,  the  plaintiff  would  have 
&iljed  as  to  proof  of  the  subject-matter  of  his  claim. 
The  only  way  in  which  the  present  ease  is  distinguish- 
able from  that  is,  that  there  the  plaintiff  failed  as  to  the 
^mtity,  but  that  here  he  fails  as  to  the  quality,  that  is, 
as  to  some  part  of  his  property.     But  if  you  are  nqt 
boood  to  prove  the  whole  in  quantity,  why  are  you  tp 
prove  the  whole  in  quality?    The  reason  why  he  is  not 
bound  to  prove  the  whole  is  this :  "  The  common  is  but 
the  inducement  to  the  action,  and  the  substance  is  the 
iivclo&uxe,  which  occasioned  the  tort ;  and  if  he  had  com- 
mon to  more  or  less  land,  it  had  not  been  material  in  tbijs 
action,  or  upon  this  issu^."  Thei*efore  I  think  that  is  an 
authority  for  the  purpose  of  shewing  that  if  you  shew 
a  right  of  common  to  one  thing,  which  the  general  alle- 
gation comprehends,,  that   is  sufficient  to  entitle  the 
plaintiff  to  a  verdict. 

HoL&oYD  J.  I  am  of  the  same  opinion,,  that  in 
this  case  the  allegation  is  sufficiently  proved  to  entitle 
the  plaintiff  to  recover  in  the  present  action  for  such 
part  as  he  has  proved.  In  considering  questions  of  va- 
riance, I  have  always  looked  to  this  maxim  of  the  law, 
that  a  plaintiff  must  recover  secundum  allegata  ci  prch 
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'I819.        bafa;  you  must  not  allege  one  ground  of  action,  and 

recover  upon  a  different  ground ;  but  your  proof  must 

ogamA  agree  with  the  ground  of  action  you  have  alleged*  If, 
AiwEY.  however,  you  prove  a  distinct  ground  of  action,  and 
that  which  you  allege  is  only  proved  in  part,  that  is 
sufficient  to  sustain  an  action.  Therefore,  if  you  allege 
a  ground  of  action  which  is  not  fully  sustained  in  evi- 
dence, but  you  prove  that  there  is  some  ground  of  ac- 
tion pro  tanto,  having  so  proved  it,  the  Court  will  givie 
that  judgment  to  the  party  to  which  he  is  entitled  so 
far  as  his  proof  goes.  This  principle  applies  to  torts. 
In  the  case  of  a  contract,  where  the  contract  is  alleged 
as  containing  several  different  particulars,  and  all  the 
particulars  alleged  are  not  proved,  the  law  has  said,  that 
•  that  is  a  different  contract ;  and  if  you  give  proof  of 
that  which  the  law  says  is  a  different  contract,  it  is 
endeavouring  to  establish  a  different  ground  of  action 
from  that  alleged  in  the  declaration,  and  the  party 
eatinot  recover,  because  he  does  not  prove  the  ground 
of  action,  and  because  he  proves  a  different  contract 
from  that  declared  upon.  The  same  principle  applies 
in  the  case  of  a  prescription,  when  you  plead  in  bar  to 
an  action.  Prescription  is  an  entire  thing,  and  when  it 
is  alleged  and  issue  is  taken  upon  it,  it  must  be  proved 
as  alleged,  for  otherwise  it  is  a  different  prescription. 
The  universal  principle  where  prescriptions  are  alleged, 
and  particularly  in  pleas  in  bar,  is,  that  if  you  do  not  prove 
the  prescription  to  the  full  extent  alleged,  you  cannot 
recover  upon  such  an  issue,  (a)  In  the  present  case  thfe 
declaration  does  not  allege  any  prescription  at  all,  but 
states  that  the  party  is  possessed  of  a  messuage  and 
lands,  and  by  reason  thereof  he  is  entitled  to  certain 
common  right.     Where  the  party  declares  by  prescrip- 


(o)  Bui,  Ni.  Piri.  299.  cites  2  Rd.  Mr.  706.     Rogers  v.  Allen,  1  Campi. 
Sl3.     Brook  V.  WilUtt,  2  Hen.  Bla,  224.     Rex  v.  Surry,  2  Campb,  455.     Rtx 
'  T.  Buckihgham,  4  Campb,  189. 
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tion,  by  writing,  or  by  agreement  non  constat,  that  the  1819- 
allegation  in  the  declaration  is  made  out  by  merely 
proving  part  of  the  title,  because  the  proof  in  such  agdnd 
case  is  diflferent  from  the  ground  of  action  alleged,  and  alwit. 
proves  a  different  right  of  common.  In  this  case  it  is 
said  that  the  plaintiff  was  possessed  of  a  messuage,  and 
that  in  respect  thereof  he  had  certain  right  of  common ; 
whereas  that  allegation  is  not  proved,  but  the  evidence 
which  he  offers  does  not  prove  a  different  allegation, 
because  it  is  referable  to  another  right  in  respect  of 
which  he  declares.  The  only  difference  is,  that  he  has 
not  proved  to  the  full  amount  of  his  claim,  but  only  to  a 
part.  He  has  proved  that  he  was  possessed  of  land  to 
which  common  right  was  annexed,  but  he  has  offered 
no  proof  with  respect  to  the  messuage.  The  proof 
therefore  he  has  given,  sustains  bis  allegation  in  part, 
and  therefore  he  ought  to  have  a  right  of  common  in 
respect  of  that  part  which  he  has  proved.  He  proves 
in  respect  to  the  land  but  not  in  respect  to  the  mes- 
suage, but  that  is  not  proof  of  a  di£ferent  allegation,  but 
proof  of  the  same  allegation  in  part.  It  appears  to 
me  that  this  part  of  the  same  allegation  is  not  to  be 
considered  as  an  allegation  of  one  entire  thing,  as  in  the 
case  of  a  prescription,  but  as  that  which  is  divisible.  If 
the  disturbance  of  common  is  proved  in  the  way  alleged, 
that  is  to  say,  is  proved  to  be  a  disturbance  of  the  same 
nature  and  kind  as  that  alleged,  but  not  to  the  whole 
extent  of  the  allegation,  then  the  plaintiff  is  entitled  in 
respect  to  that  which  he  has  proved.  If  he  proves  that 
he  is  entitled  in  respect  of  the  150  acres  of  land,  that  is 
snfficient  to  entitle  him  to  a  verdict.  It  is  not  necessary 
to  prove  the  allegation  to  the  whole  extent.  Upon 
what  principle  can  it  be  said,  that  if  it  is  not  necessary 
to  prove  the  right  with  respect  to  all  the  premises  that 
the  declaration  alleges — you  cannot  recover  in  part? 
What  difference  does  it  make  when  the  premises,  in 
respect  of  which  it  is  not  proved,  is  different  entirely 


9a1.wex* 
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m\9'  (roiQ  that  proved  ?  The  4efeqdaiit  $ays^;  tl^it  as  jq^ 
nii^Ts      ^^^  ^"'^  FWed  a$  tQ  part,  jo^  are  entitled  *o  i?«c6t^ 

1^^^^  a^tl^iv^,  bemuse  the  aUegation  i^  not  prpved  in  re^pi^ 
^Q  aU  the  premises.  Now  it  appeair9  that  ib^  plaiatiiSF 
ha^  dv^tJQCtly  proved  bis  right  to  remove);  in  respect  of 
th^  l^Uivdi  apd  I  really  do  not  see  on  what  principle  U 
ci^i;^  l^  sa^i,  tb^t  he  cauqot  reeQv^r  to  that  e^^t^nt  b^ 
cause  he  is  npt  ^hle  to  prove  as  to  the  re$t.  I  have 
^wajrs  understood  that  if  you  prove  pajrt  of  what  y<Mi 
have  ^jlleg^,  that  is  sufhcieut  to  enable  ypu  to  VMio^ 
tajin  ^  ^^tion  for  what  you  have  proved,^  3iPd  tbnt  in 
i^UcU  Q^$^  yon  are  ei^itled  to  recover  to  th^t  ^XteQ;t. 
In  the  ci|$o  of  ^  ini^description,  there  you  canpiot  r^^ 
\er,  bec^u^e  you  don't  prove  the  thuftg  as  ^Uegedji  m^ 
bepaiUSf^  proof  of  part  is  a  di  fluent  thing  from  t^e  whol^ 
v(bgLch  you.  ^^  bound  to  nji^ke  out.  I  tbifik,,  tb€^^ftti4 
that  this  rule  niust  be  made  a,bso]ute« 

Re/^y  J«  In  th<  ca^e  of  a  contract  the  cao^tra^^  ip 
the  hasi^.  of  the  a^ti^n,  iheiiejCore  it  miust  be  pffoved  93 
^ttated.  $0  in  the  ca^e  of  a  prescription,,  itipi^tbi^ 
proved  a9  stated.  Why  i  ^Becsiiuse  it  i^  tb^  a^npye  th^Ag 
^^,  ^  cQnt];a^j[,wt}ie  prescription,  supposing  a,  con^ti^^^t  or 
^eed  tto^h^ye  be^n  executed,  and  there^e  by  th^  WP^ 
Tule  y<»i  nwsjt  prove  it,^  as  set  ont  accprding  tft  tlM  pm- 
ciplj^  ^plicable  tQ.  such  casesi.  Rut  that  docttrine  hw 
not  be^n  ex;tended  tQ  closes  of  tort  where  the  sigbA  i^ 
mere  inducementi  to  the  action.  Xn  the  present  Q4se 
the  pl;^inti.ff  is  entitled  to  judgq^ent  ijbr  dan^^ge9>  if  hi^ 
has  an;^  right  upon  this  comngLoq,.  tb^  right  h^vij^g  be^ 
k^terrupted  by  the  injurious  ^t  of  the  defend^^Qi^  AV 
ij^sA  it  is  ni^cessa^  for  him.  to  shew  i^,  thftt  he.  has.  ^ 
right  Q^  cQiftpwn,  a^d  thatfet  right  It^  be^ni  difttujib^ 
hj^  tjift  dejfend^nti  I.t  is  staAedt  ^d;  pro«€jd#:  md  we 
im^^t  t^^  if.,  that  tb^  d^n^^ges  were  given,  in  p^pprtian 
tp  th^  injury  dope  t^  the  right  qs  pnQved*  Jt^  h0#.  feefipi 
€S);ftlpjyi«hi^^  siflipe  thQ  i&eign  (^  Jamesf  thi^  ^vst^  i%  tb^ 
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case  alluded  to,  (a)  that  where  the  party  complains  in         1819. 
tort,  the  title  is  mere  matter  of  inducement,  and  that  it      Bj^][J[7t8 
is  not  necessary  to  prove  it.     There  Chief  Justice  Lea        against 

Salwit. 

doubted  upon  the  matter,  but  the  judgment  was  given 
in  conformity  with  the  opinion  of  the  other  three 
Judges.  The  same  doctrine  is  recognized  by  Chief 
Justice  De  Grey,  Mr.  Justice  Blackstotie,  and  Mr. 
Justice  Naresj  in  Wynn  v.  Wliite ;  (6)  and  in  Bertie  v. 
Beaumont  {c)  the  Court  decided  upon  the  very  same 
principle.  Lord  Ellenborough  saying  that  the  right 
was  mere  matter  of  inducement,  and  not  necessary  to 
1)6  proved  in  the  extent  in  which  it  was  alleged.  All 
that  is  necessary  to  prove  in  this  case  is,  that  the 
plamtiff  had  some  right,  which  right  had  been  violated 
Ij  the  act  of  the  defendant.  The  only  difficulty  that 
can  occur  to  any  man  on  a  subject  of  this  sort  is  as  to 
the  evidence  to  be  used  for  the  purpose  of  establishing 
a  right  to  common  as  appurtenant  to  land  independent 
of  the  messuage.  There  might  be  some  reason  for  re- 
quiring that  that  point  should  be  proved  before  the 
plaintiff  could  recover.  But  my  Lord  Chief  Justice 
has  completely  removed  all  difficulty  upon  that  point, 
for  in  order  to  effect  that  object,  all  that  is  necessary  to 
do  may  be  done  in  this  case,  viz.  by  taking  the  verdict 
specially,  according  to  the  proof  given  on  the  trial.  If 
the  plaintiff  had  only  a  right  of  common  in  respect  of 
the  land,  I  think  the  defendant  has  no  right  to  com- 
plain of  the  verdict  as  taken  in  respect  of  that  right. 
I  think  the  verdict  ought  to  be  so,  and  it  appears  to  me 
4at  we  should  be  doing  an  act  of  great  injustice  if  we 
were  to  turn  round  the  present  plaintiff  and  put  him  to 
bring  a  new  action  against  a  man  who  has  been  proved 
to  be  a  wrong  doer.  Under  these  circumstances  I 
ihiak  ibere  if  no  pretence  for  a  new  trial. 

Rule  discharged. 


(«)  Eardlmf  ▼.  Turncock,  Cro.  Jac,  699.  (h)  t  Air  Wwl  Bh.  MO, 

(c)  16  East.  S$. 
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Fridayt 
Feb,  6th. 

By  the  53  G.  3. 
c.  102.  sec.  10. 
future  effects  of 
a  discharged  in- 
solvent are  lia- 
ble, and  there- 
fore bail  who 
have  taken  the 
benefit  of  that 
act  cannot  jus- 
tify unless  the 
debts  from 
which  they  were 
discharged  have 
been  since  paid. 
Bail  on  coming 
up  to  justify, 
guilty  of  gross 
prevarication, 
may  be  com- 
mitted to  the 
custody  of  the 
marshal,  (a) 


Curtis  against  Smith. 

yjNDREfVS  opposed  the  justification  of  one  of  the 

bail  in  this  case,  on  the  ground  that  in  the  year 

1815  he  had  taken  the  benefit  of  the  Insolvent  Debtors' 

Act,  and  therefore,  as  his  future  effects  would  be  liable, 

he  could  not  justify. 

The  bail  being  examined,  said  that  he  had  since 
paid  all  his  debts ;  but  on  being  pressed  to  name  any 
of  the  debts  which  he  had  so  paid,  he  mentioned  three 
or  four  of  a  very  small  amount.  Being  asked  to  spe- 
cify some  large  debt,  he  mentioned  one  of  40/.,  but  on 
being  urged  to  state  the  time  when  this  was  paid,  he 
said  he  had  not  paid  it ;  that  he  had  misunderstood  the 
question,  and  otherwise  prevaricated.     Upon  which 

Best  J.  interposed  and  said, — I  shall  commit  this 
man  until  Monday.  It  is  high  time  that  the  Court 
should  exercise  its  authority  in  cases  of  this  descrip- 
tion. It  is  hard  upon  a  creditor  that  he  shall  first  run 
the  risk  of  having  bad  bail  put  in  as  a  security  for  his 
debt ;  and  secondly,  if  the  bail  when  they  come  up  to 
justify  are  guilty  of  wilful  and  corrupt  perjury,  he  shall 
be  put  to  the  trouble  and  expense  of  prosecuting  a 


(a)  Vide  Boyson*a  case,  Cro.  Car,  146.  Bail  committed  by  Whklodc  J. 
for  prevarication  and  stating  he  possessed  property  which  he  afterwards  de- 
nied ;  and  afterwards  confessing  his  crime  •n  examination  by  the  Court,  -he 
was  adjudged  to  be  committed  to  prison  and  stand  upon  the  pillory  with  « 
paper  mentiomng  the  cause,  viz.  "  for  false  bul,''  and  to  be  brought  into  the 
Courts  of  K.  B.  C.  P.  and  Exchequer ;  and  this,  on  his  confession,  wa$ 
recorded  in  Court  vrithout  other  proceedings  against  him :  And  see  Jmm, 
C.  B.  1  Stra,  384.  Court  will  not  set  aside  allowance  •f  bail  on  the  ground 
that  one  of  them  has  sworn  to  a  false  account  of  his  property,  if  it  do  not 
appear  that  the  defendant  or  his  attorney  was  privy  to  the  bail's  miaconduct 
A*Becket  v. 5  Taunt,  776.  C.  P. 
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worthless  man.   It  too  frequently  happens  that  persons         1819* 
of  this  description  escape  punishment,  from  the  unwil- 

V/URTI8 

lingness  of  parties  to  put  themselves  to  the  expense  of        agavut 

a  prosecution  for  perjury.     It  is  fit  in  a  case  of  this  na« 

ture  that  the  Court  should  take  this  matter  into  their  own 

kndsi  and  I  shall  commit  this  man  until  Monday,  and 

Aen  let  him  apply  to  the  Court,  and  they  will  dispose 

of  him  as  they  think  proper. 

The  oflfender  was  accordingly  committed  to  the  cus- 
tody of  the  Marshal,  and  the  other  bail  was  rejected. 

On  the  same  day  the  learned  Judge  committed 
uother  person  to  Newgate,  who  had  come  up  to  justify 
as  bail,  and  had  grossly  perjured  himself,  and  prevari- 
cated in  his  answers. 

These  persons  were  brought  before  the  Court  on 
the  Monday  following;  and  Andrews  for  the  plaintiff  in 
the  one  case,  and  Chitty  for  the  plaintiff  in  the  other, 
being  asked  whether  they  were  instructed  to  make  any 
application  against  the  offenders  ?  and  having  replied 
that  they  were  not, 

:  Abbott  C.  J.  after  conferring  with  the  other 
Jodges,  addressed  the  offenders  tp  the  following  effect : 
The  practice  of  putting  in  bail  of  this  description  has 
of  late  years  greatly  increased.  The  contempt  imputed 
to  the  persons  before  the  Court  is  a  very  great  and 
enormous  o£fence.  Putting  in  bail  of  this  description 
is  almost  always  accompanied  by  perjury.  The 
two  persons  who  are  now  before  the  Court,  and  all 
others  who  have  acted  like  them,  are  open  to  a  prose- 
cation  for  perjury.  But  independent  of  this  liability, 
their  conduct  is  a  great  contempt  of  the  Court  itself; 
for  nothing  can  be  more  improper  than  for  a  person 
coming  in  the  first  instance  and  saying  that  which  he 
is  not  able  to  maintain  on  being  further  examined. 
False  assertions  of  this  kind  are  a  very  high  contempt. 
Such  contempt  has  in  former  times  been  punished  very 
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1B19*  severely  bj  tbe  Courts  (a)  but  of  late  it  baa  not  often 
occurred  that  tbe  Court  itself  bas  interfered.  In  the 
case  before  us,  tbe  interference  'of  the  learned  Judge 
was  most  proper,  by  committing  the  offending  parties* 
Trusting,  however,  that  the  example  which  has  hitherto 
been  made  of  these  parties,  may  operate  to  deter  others 
from  attempting  the  like  imposition,  and  considering 
that  both  are  at  this  moment  open  to  an  indictment 
and  prosecution  for  perjury,  if  the  persons  on  whom 
the  fraud  was  attempted  to  be  practised  think  proper 
to  adopt  such  proceedings,  we  do  not  think  it  neces- 
sary further  to  extend  the  term  of  their  imprisonment,* 
and  therefore  they  may  be  now  discharged. 

Discharged  accordingly* 

(a)  Htfiffm'i  case,  Cro.  Cor*  14d. 


Fridof,  Doe  on  the  demise  of  James  against  Staunton. 

Fth,  5th.  *^  *^ 

AmerescrvantiniJECTMENT  to  recover  the  possession  of  a  wharf 

of  the  beneficial  Xli         ,      ,,  .  ^         j    •       .1.      a     i  • 

occufHerofan  and  Other  premises  mentioned  in  tbe  declaration* 

madeiTdefend-  At  the  trial  before  Garrow  B.  at  the  last  assizes  for 
ant  in  eject-        Worcestershire,  it  appeared  in  evidence  that  the  defend- 

meut;  but  ^  rr 

vhere  a  servant  ant  Upon  wbom  the  declaration  in  eiectment  was  served 

•      ^i_         ••11  ^  ** 

in  the  visible 

occupation  of  premises  assumes  the  character  of  the  tenant  in  possession,  he  is  liable  to  be 
made  defendant,  and  hb  conduct  is  evidence  to  go  to  the  jurj  to  presume  that  he  is  the  tenant 
in  possession,  unless  that  fact  is  rebutted  by  other  evidence,  (a) 


"■  '»■ 


(c)  In  moving  for  judgment  against  the  casual  ejector,  the  affidavit  must 
•tate  that  tbe  declaration  was  served  on  the  tenant  in  posaession ;  and  H  it 
not  sufficient  to  swear  that  it  was  served  on  the  person  in  possession  of  the 
premises.  Doe  dem.  Kabinson  v.  JRoe,  T.  35  Geo.  3.  Tidd,  6ih  ed.  509.  As 
to  fhe  meatuBg  of  the  word  tenant,  see  Co.  IM.  1.  Service  before  the  essoign 
day  of  the  Term,  on  the  servant  or  child  of  tbe  tenant  in  possession  b  not  su€> 
ficient,  unless  the  tenant  has  acknowledged  that  he  received  the  declaration 
before  the  essoign  day,  "Roe  dem,  Hambrook  y.  Doe,  14  East,  4il,  Deed, 
WHmn  V.  Moe,  Mmms*  EjtctmeBt,  fd  ed.  t09. 
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tas  in  fact  <mly  a  servant  in  the  employment  of  the  iild^ 
(mtt  of  the  premises.  It  appeared  that  when  he  wafc  ?TJ* 
mrtA  with  the  declaration,  he  did  not  li^pudiate  the        t^Md 

414- hfc||jl*itt 

idttof  his  being  the  tenant  in  possession,  but,  on  the 
&mXMy,  he  said  to  the  witness,  "  You  might  have 
slTTed  me  With  this  on  the  wharf  yesterday .*•  It  was 
abo  proved  that  the  deflsndant  appeared  to  the  action, 
mi  in  Aict  the  cause  went  down  to  trial  under  a  coh- 
fiction  on  the  part  of  the  lessor  of  the  plaintiff  that  the 
defendant  was  the  tenant  in  possession.  But  it  being 
pfovfed  in  evidence  that  the  defendant  Was  merely  thft 
RTvait  of  the  real  tenant  in  possession,  GnrrotS)  B. 
firwted  a  nonsuit.  In  Miehuelfnai  Term  Puller  ob- 
ttilied  a  rule  calling  on  the  defendant  to  shew  Caus6 
trtiy  the  nonsuit  should  not  be  set  aside  and  a  n6w  tridl 
granted. 

Campbell  now  shewed  cause.   It  must  be  taken  upon 
the  report  that  the  defendant  Was  not  the  tenant  in  pos- 
session of  the  premises  in  question,  but  Wad  In  fact  only 
die  servant  of  the  tenant ;  and  therefore  as  there  was 
no  personal  service  of  the  declaration  in  ejectment 
Upon  th^  tenant  iti  possession,  the  nonsuit  is  right.  The 
troe  criterion  whether  the  ejettment  could  be  sustained 
i^tist  this  defendant  is,  i^hether  he  himself  cah  main- 
tun  an  action  against  a  wrong  doer.     It  is  clear  he 
cannot,  because  he  has  not  the  legal  possession  of  the 
ptemises.    It  is  clear  that  this  defendant  Was  not  the 
ttoant  in  possession  ;  and  if  so,  the  action  cannot  be 
maintained  against  him.     In  the  case  of  Doe  on  the 
dfcmise  of  Jones  v.  Wytde,  (a)  it  appeared  that  the  de- 
fendant was  the  bailiff  of  the  tenant  in  possession,  and 
the  Court  held,  that  it  Was  not  competent  for  the  tenant 
in  possession  to  prove  that  he  himself  and  not  the  de- 


(d)  6  Taunt,  189. 


Dob 
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1819.  fendant  is  the  possessor  of  the  land.  But  that  case 
does  not  at  all  bear  upon  the  present  question,  because 
there,  although  the  defendant  was  only  the  bailiff  of 
Stauntok.  ^jjg  tenant  in  possession,  it  was  held  that  it  was  not 
competent  for  the  defendant  to  examine  a  witness  who 
is  interested  in  the  event  of  the  suit,  without  considering 
for  what  particular  purpose  he  is  called.  That  was  the 
only  point  decided  in  that  case,  and  therefore  it  did  not 
go  to  shew  that  ejectment  would  lie  against  the  bailiff. 
In  Doe  on  the  demise  of  Foster  v.  JVilliams,  (a)  it  was 
held  that  a  tenant  in  possession  is  not  a  good  witness 
to  support  his  landlord's  title,  because  it  is  to  uphold 
his  own  possession.  But  that  authority  does  not  apply 
in  this  case,  because  here  the  present  defendant  is  not 
the  tenant  in  possession,  and  therefore  if  he  is  not,  eject- 
ment cannot  be  maintained  against  him.  There  would 
be  nothing  to  prevent  this  defendant  from  being  a  wit- 
ness on  behalf  of  the  landlord's  title,  because  he  would 
have  no  interest  in  upholding  the  apparent  possession 
cont'i^nded  for  in  this  case.  If  then  he  could  be  a  wit- 
ness ih  this  case,  this  action  cannot  be  maintained. 
There  is  no  express  authority  to  shew  that  ejectment 
will  lie  against  a  mere  servant  in  possession  of  his 
master's  premises.  This  case  is  clearly  distinguishable 
from  Doe  v.  Stradlingy(b)  tried  before  BayleyS,  where 
it  appeared  that  the  lessor  of  the  plaintiff  had  let  the  pre- 
mises for  one  year  certain,  and  at  the  expiration  of  the 
year  the  tenant  continued  in  possession,  and  there  it 
was  very  properly  held,  that  as  there  was  no  other  per- 
son against  whom  the  action  could  be  brought,  the 
ejectment  would  lie ;  but  his  Lordship  does  not  lay  it 
down  as  a  rule  that  ejectment  can  be  maintained 
against  a  servant  or  other  person  apparently  in  pos- 
session. 


(a)  Cowp.  621.  (h)  2  5tarfctc*j  Repts.  187. 
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[Bayley  J.    Very  likely  one's  first  thoughts  at  Nisi        1819. 
Prius  may  be  wrong,  and  I  am  extremely  sorry  that 
they  are  ever  reported,  and  still  more  so  that  they  are         agamti 
eyer  mentioned  again,  at  least  so  far  as  my  Nisi  Prius         Awmoir. 
decisions  are  concerned,  because  I  think  they  are  enti- 
tled to  very  little  weight.     What  is  said  by  a  Judge 
upon  a  trial  is  merely  the  first  impression  of  his  mind 
on  a  point  coming  suddenly  before  him,  and  which  he 
has  had  no  opportunity  of  considering  beforehand.] 

Campbell  continued.  The  mere  actual  occupation 
of  a  person  in  possession  proves  nothing,  unless  it  is 
diewn  that  he  is  the  beneficial  occupier.  It  is  a  general 
rule  in  obtaining  judgment  against  a  casual  ejector,  that 
the  affidavit  must  shew  that  the  person  upon  whom  the 
declaration  is  served  is  the  tenant  in  possession.  In 
Goadiitle  on  the  demise  of  Read  v.  Badtitley{a)  it  was  held 
that  the  mere  acknowledgment  of  the  wife  of  the  tenant 
in  possesion,  that  she  has  received  a  declaration  in  eject- 
ment, will  not  bind  the  husband.  It  is  true  that  service 
upon  one  of  several  joint  tenants  will  be  good  as  to  all,  (b) 
but  in  all  these  cases  the  Court  always  looks  most 
^anxiously  to  see  that  the  tenant  in  possession  is  the  per- 
son served,  and  not  the  mere  servant.  But  the  strong 
akd  decisive  objection  to  this  action  is,  that  it  cannot  be 
maintained,  unless  it  is  shewn  that  the  party  against 
whom  it  is  brought  is  in  such  a  situation  as  to  be  able 
to  maintain  an  action  of  trespass.  No  such  circumstance 
appears  in  this  case,  and  therefore  the  decision  of  the 
Court  below  is  decisive. 

Puller^  in  support  of  the  rule.  It  appears  to  be  too 
strong  a  proposition,  that  the  Court  ought  to  presume  that 
this  defendant  was  merely  a  servant,  and  not  the  tenant 

* 

m  possession.    There  was  abundant  presumptive  evi^ 


(a)  1  Bos.  ^  Pul  384. 
(6)  Doe  dem.  John  Bailey  v.  Roe,  1  Bot,  jr  Ptd,  569, 
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1819*        dence  of  occupation  by  this  person  as  the  tenant.    Un- 
j^^  doubtedly  that  evidence  was  capable  of  being  explained 

Hp«w*  by  other  evidence  on  the  part  of  the  defendant,  ahew- 
ing  what  the  nature  and  true  character  of  his  occupa- 
tion was.  It  was  competent  for  him  to  prove  that  he 
was  merely  the  servant^  and  not  the  occupier.  Although 
the  case  made  out  on  the  part  of  the  plaintiff  might 
have  been  answered^  yet  standing  unanswerd  as  it  was, 
the  case  ought  to  have  been  left  to  the  jury«  This  per- 
son was  the  apparent  occupier  of  the  wharf-^nobody 
else  was  found  there  who  could  be  considered  as  the 
tenant  in  possession.  It  is  very  true  that  the  rates 
payable  in  respect  of  these  premises  were  paid  in  a  dif- 
ferent name,  and  that  the  rates  stood  in  the  nam^  of 
another  person.  But  it  very  frequently  happens  that 
the  name  of  a  preceding  occupier  stands  in  the  booka 
of  the  collector  long  after  another  tenant  comes  in ; 
and  therefore  that  is  a  fact  extremely  equivocal  in 
the  present  case.  What  may  be  the  effect  of  the 
answer  given  to  the  plaintiff's  case  on  another  trial 
it  is  impossible  to  anticipate,  but  it  is  too  much  to  say 
that  a  servant  cannot  be  made  a  defendant  in  ejectment 
under  any  circumstances.  There  may  be  cases  where 
the  servant  is  the  actual  occupier,  and  may  thereby  be 
entitled  even  in  his  own  name  to  maintain  trespass. 

Bayley  J.  It  is  not  necessary  that  the  party 
should  be  in  such  a  situation  as  to  be  able  to  maintain 
trespass  in  order  to  subject  him  to  an  action  of  ejectment. 
I  think  that  if  he  appears  in  the  visible  occupation  of 
the  property,  that  is  quite  sufficient  to  subject  him  to 
this  action;  and  I  think  in  this  case  there  was  abun«- 
dant  evidence  to  justify  the  plaintiff  in  treating  this 
defendant  as  a  proper  person  against  whom  the  eject- 
ment should  be  brought.  It  appears  that  the  plaintiff 
serves  a  person  whom  he  supposes  to  be  the  tenant  in 
possession,  and  by  90  doing  he  gives  that  person  the 


Staunton. 
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opportunity  of  explaining  the  true  character  and  nature  1819* 
ef  his  &it««tion.  It  is  in  the  power  of  the  party  either  "T^ 
to  mislead  or  set  the  plainti£f  right,  by  his  conduct.  He  agdmt 
mij  set  him  right  by  shewing  that  he  is  mistaken  in  sup- 
posing him  to  be  the  tenant  in  possession;  or  he  may 
mislead  by  acquiescing  in  the  service  of  the  declaration^ 
without  any  observation  upon  the  subject.  If  a  party 
uder  such  circumstances,  thinks  proper  to  mislead,  I  do 
aot  think  he  has  much  right  to  complain  in  a  court  of  jus* 
tioeof  any  hardship  in  being  made  the  defendant  to  an 
ejectment,  when  he  brings  that  hardship  upon  himself 
bjrhis  own  conduct.  When  this  defendant  is  served 
with  the  ejectment,  he  does  not  say,  **  I  am  not  the 
tenant  in  possession  ;'^  but  he  says,  '^  If  you  had  come 
yesterday,  you  might  have  served  me  on  the  wharf." 
Is  that  the  natural  conduct  of  a  mere  servant  uninte- 
lested  in  the  possession  of  the  premises  ?  But  that  is 
not  all;  he  appears  to  the  ejectment.  Why  did  he 
appear  to  the  ejectment  if  he  was  a  mere  servant  ?  If 
he  had  explained  the  true  character  of  his  occupation, 
he  never  would  be  liable  to  an  action  for  mesne  profits, 
unless  his  occupation  was  in  the  character  of  tenant. 
Bat  the  answer  which  he  gives  at  the  time  of  the  ser- 
vice, and  his  conduct  afterwards,  is  in  my  opinion 
abundantly  sufficient  evidence  to  have  gone  to  the  jury 
to  consider  liim  as  in  the  true  occupation  of  the  estate, 
so  as  to  make  him  liable.  I  therefore  think  that  this 
mie  must  be  made  absolute. 

HoLBOYD  J.  I  think  there  was  sufficient  evidence 
to  have  gone  to  the  jury,  so  as  to  support  the  ejectment 
against  this  defendant.  The  defendant's  conduct  at  the 
time  he  is  served  with  the  declaration  in  ejectment  seems 
to  me  to  be  sufficient  to  shew  that  he  at  least  assumed 
the  character  of  a  tenant  in  possession,  because  he  does 
not  say,  "  I  am  only  the  servant — I  am  not  in  posses- 
sion—I am  only  acting  for  my  master;"  but  he  says^ 


124 
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Dos 

against 

Staunton. 
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"  You  might  ha ve  served  me  yesterday  upon  the  wharf.'* 
I  am  therefore  of  opinion  that  there  was  evidence  to 
have  gone  to  the  jury,  for  them  to  presume  that  he  was 
the  tenant  in  possession,  particularly  when  coupled 
with  the  subsequent  fact  of  his  appearing  to  the  action 
and  pleading  in  the  character  of  a  tenant  in  possession. 

Best  J.  An  action  of  ejectment  cannot  be  brought 
against  a  mere  servant,  where  he  unquestionably  ap- 
pears to  be  such.  But  in  this  case  it  appears  that 
though  this  person  may  in  fact  be  a  servant,  yet  that 
he  was  the  visible  tenant  in  possession  carrying  on  the 
business  apparently  for  his  own  benefit,  and  assuming 
by  his  language  and  demeanor  the  character  of  a  bene- 
ficial occupier,  (a) 

Rule  absolute. 

(a)  Jbbott  C.  J.  expressed  no  opinion. 


Friday, 
Feb,  5tb. 


Thorpe  against  Beer. 


f^'^Ued^*]**^  (^^SELEE  on  a  former  day  obtained  a  rule  call- 
Judge  in  vaca-  ing  upon  the  plaintiff  to  shew  cause  why  the  writ 

tiontosetawde  _            ^.        .           i  .        ,  .                   t_      u        .  i          .       •  i 

piaintiTsexecu-  of  execution  issucd  m  this  case  should  not  be  set  aside 

tion  or  irregu-  ^j^.^^  costs  for  irregularity,  the  irregularity  being  that 


there  was  a  writ  of  error  sued  out  before  final  judgment 
was  signed. 


larity,  on  a 
ground  which 
the  Judge  over- 
ruled ;  the  de- 
fendant having 

brought  a  writ  of  error  before  final  judgment  signed,  but  not  having  communicated  that  fact  to 
the  Judge,  afterwards  applied  to  the  Court  to  set  aside  the  execution,  on  the  ground  tliathe  had 
before  brought  a  writ  of  error.  Held  that  thb  fact  not  having  been  communicated  to  the  Judge 
on  the  former  application  to  him,  defendant  was  now  too  late  to  take  advantage  of  the  irregu^ 
laritj.  (a) 


(a)  Where  a  Judge  refuses  an  order,  the  party,  if  dissatisfied,  should  apply 
to  the  Court,  and  not  to  another  Judge  at  chambers,  Wright  v.  Stevenson, 
5  Taunt.  850.  post. 
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Comyn  now  shewed  cause;  and  from  the  affidavits  he  1 8 19- 
produced,  it  appeared  that  on  the  27th  of  July  the  ' 
plaintiff  executed  a  writ  of  inquiry — that  on  the  11th  muut 
of  November  the  plainti£f's  attorney  served  a  rule  upon 
the  defendant  to  be  present  at  the  taxation  of  costs  be- 
fore judgment  was  signed -—that  on  the  12th  the  defend- 
ant brought  a  writ  of  error,  returnable  on  the  29th  of 
December — that  on  the  21st  of  November  the  plaintiff 
prikseeded  to  the  taxation  of  his  costs,  and  that  on  the 
30th  of  the  same  month  he  entered  up  final  judgment, 
and  took  out  execution.  On  the  following  day  the  de- 
fendant's attorney  applied  to  a  Judge  at  chambers  to 
set  aside  the  execution,  on  the  ground  that  the  defend- 
ant had  not  received  written  notice  of  the  taxation  of 
costs  ;  but  it  appearing  that  he  had  had  verbal  notice, 
the  learned  Judge  dismissed  the  application  as  ground- 
less and  without  any  foundation.  It  was  sworn  that 
on  that  occasion  the  defendant's  attorney  did  not  say  a 
single  word  about  the  writ  of  error  having  been  brought, 
and  that  the  plaintiff  knew  nothing  of  it  until  the  pre- 
sent application  to  the  Court.  The  affidavits  further 
stated,  that  the  action  was  brought  in  Hilary  Term  last 
for  goods  sold  and  delivered,  and  that  the  defendant 
had  previously  and  subsequent  to  the  judgment  threa- 
tened to  delay  the  plaintiff  in  the  recovery  of  his  debt 
as  long  as  he  could,  and  that  he  had  carried  his  threat 
mto  execution  by  sham  pleading  and  otherwise.  The 
learned  Counsel  admitted  that  the  allowance  of  the  writ 
of  error  would  operate  as  a  supersedeas,  but  he  con- 
tended, that  before  the  plaintiff  could  be  brought  into 
contempt  by  taking  out  execution,  he  ought  to  have 
had  notice  of  the  writ  of  error;  and  therefore  as  he  had 
not  had  such  notice  until  he  was  served  with  the  present 
rule,  the  irregularity  was  waived.  In  all  events,  if  this 
rule  was  discharged,  it  would  not  stop  the  proceedings 
upon  the  writ  of  error. 
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28 19-  Gaselee  in  support  of  the  rule  said,  he  was  instructed 

jj^Qj^fgt  ^^^^  when  the  parties  appeared  before  Mr.  Justice 
^^  Beat,  at  chambers,  upon  the  summons  for  setting  aside 
the  execution,  it  was  distinctly  stated  that  a  writ  of 
error  had  been  brought  [Best  J.  I  have  no  recol- 
lection of  this  transaction ;  but  I  am  quite  certain  that 
if  that  fact  had  been  stated,  I  should  not  have  dis* 
missed  the  application.]  It  was  positively  sworn  that 
the  writ  of  error  was  brought  previous  to  the  taxation 
of  costs,  and  the  question  was,  whether,  under  the  cir- 
cumstance stated,  this  execution  should  not  be  set  aside 
as  irregular.  He  cited  Hawkins  v.  Jpnes,  (a)  where  it 
was  held  that  a  writ  of  error  operated  as  a  supertedtat 
from  the  moment  of  allowance,  though  the  plain* 
tiff  be  proceeding  at  a  distant  place  in  ignorance  of 
tlie  allowance. 

Abbott  C.  J.  We  think  that  this  rule  ought  to  be 
discharged.  The  Court  ought,  as  far  as  it  can,  to  pre- 
vent these  contrivances  for  delay,  which  are  attended 
with  gieat  inconvenience  to  the  plaintiff  and  with  great 
expense  to  all  the  parties,  and  not  more  so  to  the  plain- 
tiff than  to  the  defendant.  It  is  generally  considered 
that  a  party  who  is  applying  to  set  aside  any  proceed- 
ing, ought  on  his  first  application  to  state  all  the 
grounds  why  he  prays  that  it  may  be  set  aside.  (J)  That 
was  not  done  in  this  case.  The  party  applied  to  one 
of  the  Judges  in  vacation  (which  is  the  same  thing)  to 
set  aside  the  execution,  upon  the  ground  that  he  had 
not  been  served  with  written  notice  of  the  taxation  of 
costs.    If  he  had  succeeded  in  that  application,  and  the 


(a)  5  Toun*.  204.   Titfd,  I17f,  3. 

(6)  Ortidhtad  ▼.  BrmUy,  7  T.  it  455.    ThofnOm  v.  Thaipty^  1  H.  BU, 

101.  ScftttiRM  T.  Wcakherhxad,  1  £ast.  537.  Wiiffd  t.  SteMOSR,  5  T^MNfc.  SMI 
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eiecuUon  bad  been  set  aside  on  that  ground,  the  plain-       J819- 

tiff  would  be  allowed  to  tax  his  costSi  and  in  a  few  day«        _. 

afterwards  to  take  out  a  new  execution,  and  that  new 

execution  might  be  set  aside^  or  an  application  made  to 

the  Court  to  set  it  aside  upon  the  ground  of  a  subsisting 

writ  of  error^  of  the  allowance  of  which  the  defendant 

bew  at  the  time  he  took  out  his  first  summons.  Now,  we 

think  that  the  defendant  ought  to  have  communicated 

tliat  circumstance  in  the  first  instance,  and  it  is  upon 

tke  ground  of  his  having  forborne  to  do  so,  thereby  in- 

duciag  the  plaintiff  to  take  another  step,  attended  with 

expense,  which  would  be  rendered  fruitless,  that  we  are 

of  opinioJii  that  the  defendant  ought  not  to  be  suffered 

to  take  advantage  of  bis  own  misconduct 

Comyn  hoped  that  the  rule  would  be  discharged  with 

GQita., 

Abbott  C.  J.  The  rule  must  be  discharged  without 
Msts.  It  is  somewhat  a  new  point,  and  the  Court  has 
not  come  to  this  conclusion  j^itbout  some  little  dif- 

Rule  discharged  without  Costs. 


J^£RRYMAN  agaimt  Quibble.  Fridmf. 

Feb.  5th. 

XfKJDER,  on  a  former  day,  obtained  a  rule  calling  Affidavit  to  set 

*■'  ^u       1   •     •/*•         1  11  ji«  aside  proceed- 

on  tne  plamtiti  to  shew  cause  why  the  proceemngs  ings  on  the  bail- 
on  the  bail  bond  in  this  case  should  not  be  set  aside,  on  ^t^^Jh^t"^ 

been  given, 
must  state  that  the  application  is  made  bona  fide  on  behalf  of  the  bwl,  but  time  given  for  pro-i 
dndng  farther  affidavit,  (a) 


(o)The  rule  K.  B.  Mich.  T.  59  Geo,  3.  directs  that  no  rule  shall  be  dr^wn 
Qp  for  setting  aside  an  attachment  regularly  obtained  against  the  sheriff,  for 
not  bringmg  in  the  bodj,  or  for  staying  proceedings  regularhf  eommenced  on  the 


1£8 
1819. 

MlBKYMAN 

agttirui 
Quibble* 
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the  ground  that  the  bail  had  given  notice  to  the  plain- 
tiff's attorney  of  surrendering  the  defendant  before  pro- 
ceedings commenced  on  the  bond. 

V,  Lawes  now  she^nred  cause  against  the  rule,  and 
submitted  two  objections  to  the  affidavit  upon  which  it 
was  obtained  :  1  st,  That  the  deponent  stated  that  he 
had  given  notice  of  the  surrender  "  to  the  plaintiff's 
attorney  or  his  clerk  ;"  and,  2d,  That  theaffidavit  did  not 
state,  in  conformity  to  the  rule  of  last  Term,  that  the 
application  was  made  bona  fide  on  behalf  of  the  bail. 

Reader  acquiesced  in  the  latter  objection,  but  trusted 
that  the  Court  would  make  the  rule  absolute,  subject  to 
the  production  of  an  amended  affidavit,  that  the  appli- 
cation was  made  bona  fide  on  behalf  of  the  bail. 

Rule  absolute  on  this  condition. 


asngnment  of  any  bail-bond,  unless  the  application  for  such  rule  shall,  if  made 
on  the  part  of  the  original  dtfendant,  be  grounded  upon  an  affidavit  of  merit, 
or  if  made  on  the  part  of  the  sheriff  or  bail,  or  any  officer  of  the  sheriff,  be 
grounded  upon  an  affidavit,  shewing  that  such  application  is  really  and  truly 
made  on  the  part  of  the  sheriff  or  bail,  or  officer  of  the  sheriff,  as  the  case 
may  be,  at  his  or  their  own  expense,  and  for  his  or  their  own  indemnity,  and 
without  collusion  with  the  original  defendant,  2  B.  ^  -4.  «40.  The  rule  of 
Trin*  1  Ann,  K.  B,  directed,  that  on  notice  of  the  render  given  to  the 
plaintiff  or  his  attorney,  all  further  proceedings  against  the  bail  or  manu- 
captors  upon  the  recognizance  shall  cease ;  and  where,  after  notice  of  render, 
plaintiff  still  proceeded  against  the  bail  in  an  action  of  debt  on  the  recogni- 
zance, because  no  offer  was  made  to  pay  the  costs  in  the  suit  against  him,  nor 
any  rule  obtained  to  stay  proceedings  on  payment  of  costs,  the  Court  of  K.  B. 
held  the  subsequent  proceedings  irregular,  Byrne  v.  AguUaTf  5  East,  S06. 
CresweU  v.  Hem,  lM,8fS.  742. 
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1819. 


Anonymous.  Frid^, 

Feb,  6th. 

TUALFORD  moved  to  set  aside  the  writ  of  latitat  Writ  of  latltit 

on  the  ground  of  irregularity,  it  appearing  that  ^^  oUmm^, 

the  writ  was  served  on  the  25th  of  January j  but  tested  ^"^I^Jl 

only  on  the  30th,  on  which  day  it  was  returnable.     He  oo  which  dmv  it 

tlioaght  it  necessary  however  to  state,  that  on  the  28th  hsd,  but  the  oh- 

of  January,  before  the  return  of  the  writ,  the  defend-  S?d^l£Si 

ant's  attorney  wrote  a  letter  to  the  plaintiff,  statinir  that  •^^otacy  having 

k           11                          1                        1      .         .               J          1  'wittentothe 

ne  would  appear  and  receive  a  declaration,  and  at  the  pUuntiff 's  attor- 

same  time  offered  security  for  costs.    The  time  for  ap-  SSo^iking  to  ' 

pearing  was  not  yet  out.  afdSilSM^ 

and  give  aeciirity 

Abbott  C.  J.  At  the  time  the  defendant's  attorney  ^ 
wrote  that  letter,  he  had  not  discovered  the  error  in  the 
writ.  I  think,  however,  he  is  bound  by  his  undertak- 
ing. This  is  not  the  time  therefore  for  him  to  take  ad- 
vantage of  the  objection.  The  writ  is  in  itself  defec- 
tive, but  the  defendant's  attorney  has  waived  the  objec- 
tion by  undertaking  to  appear,  and  consequently  it  is 
now  too  late  to  avail  himself  of  it. 

Rule  refused. 


(a)  A  party  canrtot  in  general  object  to  irregularity  after  he  has  taken  sub- 
lequent  steps,  1  East.  78.  Peorswi  v.  BmoUngs,  K.  B.  Fletcher  v.  Welti, 
6  ToiHtf.  191, 2. 1  Mtarth,  550,  S.  C.  C.  P.  1  Moore,  299.  Appearance  cares 
inegnlarity  in  process,  Widdrington  v.  Charlton,  1  Stra,  155.  Murray  v.  Hub- 
fcnt,  1  Bfli  ^  PuL  647.  By  rule  of  K.  B.  M.  1654.  sec.  10.  an  attorney  of 
^ther  bench  accepting  a  warrant,or  subscribing  a  process,  declaration,  or  war- 
nnt  to  appear,  is  compelled  to  cause  an  appearance  to  be  entered,  or  liable 
to  ao  attachment  or  to  be  put  out  of  the  roll,  as  the  case  requires ;  and  the 
paty  is  not  to  be  received  to  countermand  such  appearance  after  his  retuner. 
An  attorney  will  be  compelled  to  perform  an  undertaking  to  appear,  though 
It  was  given  under  a  false  statement  by  the  sheriflTs  officer,  that  he  was  de- 
•"cd  by  defendant  to  direct  the  attorney  to  appear,  Lorymer  v.  HdUster, 
1  ^*ra,  693. 
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Friday,  Davis  against  Tuddenham. 

Fa,  5th. 

Where  the  rule     TpSPINJSSE  on  a  former  day  obtained  a  rule,  call- 
w^S^*«»  ing  on  the  plaintiff  to  shew  cansc^  \¥hy  thfe  writ  of 

ibtuthof/v    procedendo  in  this  case  ^ould  not  be  set  aside  with 
bail  did  Mt  jut'  COSts,  fbr  irre^larity. 

^mS^v^mt         Andrem  now  shewed  cati6e>  and  submitted  that  thirf 
rv^W         trrit  wlis  perfectly  regular.    The  only  question  was, 

whether  the  defendant  had  justified  bail  withfal  the  time 
prescribed  by  the  rules  of  the  Court.  The  rule  fof 
better  b^il  was  serted  on  the  defendant  on  the  14th 
ult.  and  the  justification  did  not  take  place  till  the  19th) 
and  therefore,  as  the  practice  was  that  the  defendant 
mast  justify  ^rithih  four  days,  the  plaintiff's  ptoceedings 
Were  regtilar. 

Espifias^e  was  heard  iti  support  of  his  rule ;  but 

'tnt  CotJitt  said,  that  the  plttctice  Was  as  Abdtfe 
titated.  The  defendant  ought  to  have  put  in  good  bail 
in  the  first  instance,  atid  he  would  haVe  had  no  reasoft 
to  cotiiplahi.  The  object  of  the  defendant  seemed  to 
be  to  gain  time,  and  had  therefore  resorted  to  this  con- 
trivance for  delay,  and  the  Court  would  give  no  encou- 
ragfiment  to  such  practices. 

Rule  disehltrged  with  CoBtSi 


<    *        il"  h  >  III   >M         I* 


(•)  Where  the  plaintiff  intends  to  object  to  the  bail  pat  in  on  luibeas  cor- 
pus, he  obtains  a  rule  or  order  from  a  judge  for  better  bail,  which  will  entitle 
him  to  a  procedendo  unless  bail  are  perfected  in  four  days  after  service  of  the 
role^  R,  M,  16  Car,  ?.  note  c.  and  thereupon  the  same  or  different  bail  must 
justifj^,  as  in  other  cases,  within  four  days,  if  the  rule  be  served  in  Term,  and 
so  many  days  of  the  Term  remain;  but  if  served  in  vacation  it  is  sufficient  fbr 
the  defendant  to  give  notice  within  the  time  allowed  by  the  rule,  of  a  justifi- 
cation on  the  first  day  of  the  ensuing  Term.  Tidd,  408.  cites  Boume*$  New 
Guide,  K.  B.  249,  &c.  See  Flrac.  Diet  3  vol.  679,  680. 
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Market  against  Gordon.  FHdmf, 

Feb,  5th, 

TJOLT  on  a  former  day  obtained  a  rule,  calling  upon  where  bail  de- 
the  plaintiff  to  shew  cause  why  the  rule  for  the  ^"j^^ 
allowance  of  bail  in  this  cause  should  not  be  entitled  as  P^'ty  to  a  great 

extent,  and  the 

of  last  Michaelmas  Terra.  Court  dhected 

inquiry,  which 
the  bail  eluded 

Comvn  now  shewed  cause^  and  from  the  affidavits  ^^  '^T%  ^ 

•^  away,  tne  Court 

which  he  produced  in  answer  to  the  rule,  it  appeared,  ^«"d  not  per- 
that  in  Michaelmas  Term  last  the  defendant's  bail  hav*  allowance  of 
ing  come  up  to  justify,  and  one  of  them  having  given  a  ^iued  of  the* 
very  questionable  account  of  his  sufficiency,  the  Judffe  '^«™'  *«  *»^ 

,         ,    ,  ,  cameuptojui- 

then  sitting  directed  that  the  plaintiff's  attorney  should  tify,  and  dis- 

accompany  the  bail  to  his  house,  to  ascertain  whether  pu^onwlth^ 

the  property,  of  which  he  described  himself  to  be  pos-  ^^^'  ^") 

sessed,  consisting  of  haberdashery  goods,  was  visible  on 

his  ppemises;  tliat  accordingly  the  plaintiff's  attoroey 

went  with  the  bail  towards  his  house,  but  that  before 

iney  iutd    pi^dceedkd    as    far   as   the  Haymarket,    in 

tlieir  way  towards  the  preomes,  the  bail  ran  off,  and 

eo«ld  not  afterwards  be  found.     Upon  this  affidavit  he 

submitted  that  tiiis  ruk  o<Bgkt  to  be  discharged  witii 

emrts. 

Holi,  in  stipport  of  his  rule,  endeavoured  to  «heir 
that  the  bail  having  run  away  in  the  manner  described, 
was  no  answer  to  this  application,  because  this  circum- 
stance was  occasioned  by  the  plaintiff's  attorney  having 
toeeted  the  indignation  of  the  populace  towards  him, 
byiepresenting  that  he  was  Jew  bail,  and  that  be  had 
QQfte  iorwftrd  to  swear  to  pneperty  of  wluch  Jms  waft  mot 
in  possesKOB. 

(a)  Defendant  is  bound  to  know  the  circam»taneti  and  sUMnfittr  ef  >!• 
Wl,  see  ante  7. 

K  t 


Gordon. 
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I8I9.  Abbott  C.  J.     I  am  of  opinion  that  all  that  passed 

/!  hoth  before  and  after  the  bail  ran  away,  is  quite  imma- 

Market  . 

agairut  terial  to  the  question.  The  fact  of  his  running  away  is 
quite  sufficient  evidence  of  his  unwillingness,  if  not  of 
his  incompetence  to  justify.  He  had  previpusly  declared 
that  he  was  ready  to  submit  his  supposed  property  to 
the  test  of  inspection,  but  as  soon  as  he  got  out  of  the 
verge  of  the  Court  he  thought  proper  to  run  away.  If 
he  had  been  an  honest  man,  he  would  have  returned 
again  to  the  Court,  after  having  shewn  his  property; 
but  not  having  done  so,  I  think  the  defendant  is  entitled 
to  no  indulgence. 

Rule  discharged  with  Costs, 


Friday,  WiLCOX  agaifist  Newman. 

Feb,  5th.  ° 

Declaration  with  T^ECLARATION  against  the  defendant  for  a  con- 
special  counts      JLr      .|      .  1     ,  «         .  . 
for  a  contribu-              tribution  towards  the  expense  or  repainng  a  party- 

of  a  party  tall,  ^^^'  between  a  house  belonging  to  the  plaintiff,  and  the 
defendant  being  adjoining  bouse,  whereof  the  defendant  was  owner,  and 

owner  of  im-  i  1        •  1  mi 

proved  rent  of  entitled  to  the  improved  rent.  There  were  the  usual 
and  theoonmon  counts  for  money  laid  out  and  expended  to  and  for  the 
Pr^to  aT'*  use  of  the  defendant,  money  counts,  &c.  To  this  de- 
whole  declara-  claration  the  defendant  pleaded,  first,  the  general  issue 

tion  that  R.  J^.  ^  ^  ^  o 

in  his  lifetime  was  the  owner  of  the  improved  rent,  and  that  defendantis  only  entitled  as  his  exe- 
cutor ;  that  there  are  bonds  outstanding  and  plene  admiiiistravit  prcsteTf  a  sum  msufficient  to  pay 
the  demand  in  first  count.     Plea  held  bad  on  demurrer,  (a) 


(a)  Where  a  plea  begins  with  an  answer  to  the  whole  declaration,  but  in 
truth  the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  bad,  and 
the  plaintiff  may  demur,  Everard  v.  Patersm,  6  Taunt,  647.  2  Marsh,  304,  S.  C. 
But  Ni.  Pri.  54.  1  Savnd,  4th  cd.  by  Serjt.  Williams,  n.  3.  But  If  a  plea  begin 
only  as  an  answer  to  part,  and  is  in  truth  but  an  answer  to  part,  it  is  a  dis- 
continuance, and  the  pluntiff  must  not  demur,  but  take  his  judgment  for  the 
part  unanswered,  as  by  nil  dicit;  for  if  he  demurs,  or  pleads  over,  the  whole 
action  b  discontinued.  Tippet  v.  May,  1  Bos.  ^  PuL  411.  Herlakenden*s  case, 
4  Rep.  62.  a.  Weeks  v.  Peach,  1  Salk.  179.  Market  v.  Johnson,  1  &0c.  180. 
1  Sound,  28.  n.  3, 
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mn  assumpsit;  and  second,  for  a  further  plea,  "that        1819. 
before  the  building  and  finishing  the  party-wall  in  the       wilcox 
declaration  mentioned,  one  Robert  Newman  was  the         againti 
owner  and  person  entitled  to  the  improved  rent  of  the 
adjoining  building  in  the  said  declaration  mentioned, 
and  being  such  owner,  and  being  so  entitled  afterwards, 
to  wit,  and  before  the  building  and  finishing  of  the  said 
party- wall,  died,  having  first  made  his  last  will  and 
testament,  whereby  he  appointed  the  said  defendant 
executor  thereof,  the  execution  of  which  the  said  de- 
fendant took  upon*  himself,  and  as  such  executor,  and 
in  no  other  right  whatsoever,  became  the  owner,  and 
personally  entitled  to  the  improved  rent  of  the  said  ad- 
joining building ;  and  the  said  defendant  further  saith, 
that  said  Robert  Newman  in  his  lifetime,  to  wit,  &c. 
by  his  certain  writings  obligatory  sealed  with  his  seal, 
entered  into  certain  bonds  for  the  payment  of  certain 
sums  of  money,  and  that  he  the  said  defendant  hath 
fully  administered  the  goods  and  chattels  of  the  said 
Robert  Newman  in  discharge  thereof,  and  that  he  hath 
no  funds  in  his  possession  more  than  the  sum  of  ten 
pounds,*'  &c.    To  this  plea  thus  set  forth  in  substance 
there  was  a  demurrer,  and  joinder  in  demurrer. 

Piatt,  in  support  of  the  demurrer,  objected  that  this 
plea  was  bad,  because  it  was  a  general  plea  to  the  whole 
declaration,  and  there  was  no  plea  to  the  counts  for 
money  paid  for  the  use  of  the  defendant.  The  plea 
of  plena  administravit  might  be  good  as  to  the  first 
count,  but  the  other  counts  remained  unanswered  and 
won  constat',  but  the  defendant  had  more  effects  than  to 
the  amount  alleged  in  his  plea  to  answer  the  demand. 
Therefore  upon  every  principle  of  pleading  the  defend- 
ant's plea  was  insufficient. 

Heath,  in  support  of  the  replication,  admitted  that 
the  plea  was  defective,  but  as  the  real  question  between 
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tbe  parties  was  whether  the  defendant,  as  executor,  had 
fully  administered  the  effects  of  his  testator,  he  trusted 
that  the  Court  would  permit  him  to  amend  his  plea  oa 
the  production  of  an  affidavit  verifying  the  fact  that  he 
had  fully  administered  the  testator's  effects  in  discharge 
of  ^rtain  bonds  executed  in  his  lifetime,  and  that  the 
defendant  had  not  assets  in  his  bands  exceeding  lOl.  in 
amount. 


Friday, 
Feb.  5th. 


Abbott  C.  J.  You  don't  plead  that  you  have  no 
assets  to  pay  this  demand,  but  your  plea  is,  that  yoa 
have  not  assets  to  pay  the  demand  as  set  forth  in 
the  first  count  of  the  declaration.  For  any  thing  that 
appears  in  the  plea,  the  defendant  may  have  received 
profits  from  the  premises  over  and  above  what  is  suf- 
ficient to  discharge  the  bonds.  But  the  principal  ob* 
jection  is,  that  the  plea  does  not  go  to  the  money 
counts.  •  However,  you  may  have  liberty  to  amend  on 
im  affidavit  verifying  the  fact,  that  you  have  fully  ad- 
ministered the  testator's  effects. 

Judgment  for  the  plaintiff,  with  liberty  to  amend. 


LoRiM£R  against  Lule. 


On  setting  aside      ^     MOORE  shewed  cause  against  a  rule  obtained 

a  jadgment  and    «/x  •  ... 

execution  forir-  on  a  fonder  day  for  setting  aside  a  judgment  in 

COTMt¥Si're-*     ^^  action  of  debt  on  simple  contract  and  execution 

strain  the  de- 
fendant from  bdngiDg  an  action  of  trespass,  unless  a  strong  case  of  damages  be  shewn,  (a) 


(a)  So  in  an  action  of  Wilson  v.  Kingston,  Mich.  Term  A.D.  1816,  where 
the  defendant  mbt ed  to  be  discharged  out  of  custody  on  a  capias  ad  satisfacien- 
dum, on  the  ground  that  such  writ  recited  a  prior  flfri  facias,  and  levy  under 
it  of  goods  of  a  value  less  tKan  the  debt,  but  omitted  to  state  the  sherifTs  re- 
turn of  such  writ,  and  therefore  the  capias  ad  satisfaciendum  for  the  supposed 
fifeld^e  vfhi  illegal,  according  to  2  Marsh,  78.  though  flife  Court  upon  hearing 
fflrvMtf  IBr  the  picfaitiir  And  Ckitty  fer  the  defenduit  miKl^  the  rd«  iAmIam  ; 
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kvied  thereon  with  costd.    He  admitted  that  the  im*        IB  19* 

feaJant  had  duly  appeared  before  jadgmest  signed^  aad      .*" 

pQiiieqoently  soch  judgment  wai  irregular ;  but  be  lak*        wi^t 

ptted  that  as  the  affidayit  of  the  plaintiff's  attorney 

stated  that  the  defendant  had  applied  tar  the  indul- 

grace,  and  that  the  judgment  had  been  signed  by  mis- 

takcy  the  rule  ought  to  be  absolute  without  costs,  and 

that  the  plaintiff  ought  to  be  precluded  from  bringing 

any  action  of  trespass  for  the  levy  under  the  irregular 

execution. 

Chittjf  in  support  of  the  rule  urged,  that  as  th^  di^ 
fendaot's  affidavit  swore  tQ  a  defence  on  the  merits, 
and  that  as  the  plaintiff's  attorney  was  apprized  tbait 
there  was  an  irregularity  in  the  proceedings  be£cMre  the 
^ecutioa  was  levied,  he  the  plaintiff  ought  not  only 
to  pay  the  costs,  but  also  that  the  defendant  should  be 
At  liberty  to  prpsecute  an  action  for  the  injury  b^  bad 
sustained.    But 

Tba  Court  said,  '^  When  a  defendant  applies  to 
us  to  set  aside  proceedings  for  irregularity,  we  have  a 
discretionary  power  of  imposing  upon  him  just  and 
equitable  terms  as  a  condition  or  qualification  of  our 
interference ;  and  we  sluill  not  suffer  a  party  so  apply- 
ipg  to  prosecute  an  action  of  trespass,  merely  on  ac- 


}fet  they  imposed  upon  the  defendant  the  tenns  of  not  bringing  an  action 
of  trespass.  Bat  in  Simmont  y.  Johnson,  Easter  Term  1818>  upon  a  mo- 
^  to.aet  aside  a  fieri  Jkeiat  for  irreguiaritj,  on  liie  ground  tiiat  a  -writ  of 
fnar  had  hsen  ajlowcil  he&nce  the  issuii^  of  the  fieri  figw,  the  Oxart  #ar 
bearii^g  Denpuin  for  the  plaintiff  a^d  ChUty  ibr  the  defendant,  made  Uie  rule 
*J»c*nte,  fijT  setting  aside  the  execution ;  leaving  the  defenditmt  at  liberty  to 
proceed  agiunst  the  sheriff  for  damage  occasioned  by  misconduct  in  the  levy, 
^gh  they  restrained  him  from  proceeding  against  the  plaintiff.  But  unless 
tbe  C«irt  i«pa»o  term*  upon  the  defendant  «t  the  time  the  rule  is  aiade  ab- 
Kdot^,  he  inll  bi9  ^  Mherty  to  bring  txi  ac^pn  £>r  the  ircegularity ,  ^aad  ccrnse' 
^lemly  it  i»  necesMiy  at  the  time  of  shewbg  cause  to  pray  the  Court  tp  im- 
pose such  tertns. 
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18 19-        count  of  such  a  slip  in  practical  accuracy.    When  a 
-  case  of  malicious  issuing:  or  undue  execution  of  pro- 

LORXMBR  O  \ 

agamtt  cess  IS  laid  before  us^  we  will  inapose  no  such  restraint, 
but  this  is  not  a  case  of  that  description.  However, 
as  the  proceedings  are  irregular, 

Rule  absolute  with  Costs/' 


I^JJjj  TiLLEY  against  Henlt. 

Affidavits  sworn  ^HITTY  ox\  a  former  day  moved  for  a  rule  to  shew 

of  shewing  cause  (expiring  on  Monday  the  1st  Pebniary)  why 

S^thetime  ^^  proceedings  and  the  latitat  in  this  case  should  not 

mentioned  in  \^q  get  aside  with  costs  on  an  affidavit  by  the  defendant 

the  rule  um^ 

may  be  read,  and  another  person,   stating  that  the  defendant  was 

tcrmaof^he^  christened  by  a  different  Christian   name   from  that 

"abed  tha^tie  "*™^  *^  ^^  vfx\i^  and  had  always  been  called  and 

shall  be  filed  by  kuown  by  that  name  and  no  other;  and  the  defendant 

a  particular  day. 

Where  a  rule  to  swore  that  she  had  never,  directly  or  indirectly,  repre- 
^^^Jj^"^  sen  ted  herself,  or  permitted  others  to  represent  her,  to 
moved  with         [jg  q(  t^g  name  described  in  the  writ. 

oostSy  and  the 
affidavits  are  an- 

be  disciiarged  Curwood  now  shewed  cause  upon  an  affidavit  of  two 

with  costs,  (a)      persons  sworn  on  the  Sd  of  February j  two  days  after 

the  rule  for  shewing  cause  had  expired,  stating  in  po- 
sitive terms  that  the  defendant  had  gone  by  the  Chris- 
tian name  stated  in  the  writ. 

Chitty  in  support  of  the  rule  submitted,  that  af- 
fidavits sworn  after  the  day  appointed  by  the  rule  nisi 
for  shewing  cause,  could  not  be  read ;  and  that  in  all 


(a)  See  Hoar  v.  Hill,  ante  27.  as  to  the  time  of  filing  affidavits.  But  the 
party  moving  for  a  rule  cannot,  without  withdrawing  his  motion  and  moving 
it  again,  make  use  of  affidavits  filed  after  he  obtwned  his  rule  ma,  DUchett 
V.  ToUett,  S  Price  Rep.  Jf57. 
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events  if  they  could,  as  they  were  contradictory  affida«  1819. 
vits,  the  court  would  not  subject  the  defendant  to  the  'T'"^ 
costs  of  the  application  4  but  ^atnac 

Hsu  LT« 

Per  Curiam.  Affidavits  sworn  before  the  time  of 
shewing  cause,  although  after  the  time  mentioned  in 
the  rule  nuij  may  be  read,  unless  by  the  terms  of  the 
rule  it  be  required  that  the  affidavits  shall  be  filed  by  a 
particular  day;  and  as  the  rule  nisi  was  moved  with 
costs,  and  the  plaintiff  has  positively  contradicted  the 
defendant's  affidavits,  the  rule  mu  st  be 

Discharged  with  Costs. 


Deacon  against  Morris.  Friday, 

^  Fe6. 5th. 

npHIS  was  an  action  on  the  case  against  the  Sheriff  of  Treble  costs  are 

Hertfordshire,  on  the  statute  29  Eliz.  c.  4.  at  the  the  plaintiff, 

suit  of  the  party  aggrieved,  to  recover  treble  damages  JJebi^^S^l^c, 

sustained  by  the  extortion  of  the  defendant's  bailiff,  manactkm 

.  .         .  .  .     .  on  29  EUx.  c.  4. 

under  a  writ  of  fieri  facias  against  the  plaintiff's  goods;  against  the  she- 

On  the  trial,  the  jury  found  a  verdict  for  the  plaintiff,  IJlore  than  the 

damages  20/.     And   on  a  former  day,  Marryatt  ob-  [^t^Jt^^^^ 

taiued   a  rule  to   shew  cause  why  the  plaintiff  should  levying  under 

not  have  awarded  to  him  treble  damages  and  treble  Wmstthe 

Chitty  now   shewed  cause  against  the  rule.     He 
admitted,   that  though  the  statute  9Q  Eliz.  c.  4.  was 


(a)  In  legal  contemplation,  costs  form  part  of  the  damages,  Phillips  v.  Bacon, 
9  hist.  298.  Double  or  treble  costs  are  not  to  be  understood  to  mean 
^uxording  to  the  literal  import  of  the  terms  twice  or  three  times  the  amount 
of  single  costs.  Where  a  statute  gives  double  costs  they  are  calculated  thus : 
j^it,  the  common  costs,  and  then  half  the  common  costs.  If  treble  costs,  first 
the  common  costs ;  2ndly,  half  of  these,  and  then  half  the  latter,  Tidd, 
6th  ed.  1023. 


MAlftli. 
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IB  19.  sitent  as  to  eont»,  yet  it  was  deoided  in  Tyle 
j^^f^g^  Gkdeifl),  that  costs  were  recoverable.  He  alto  ad»- 
mitted^  that  it  had  been  laid  down  in  several  oaaes, 
that  although  a  statute  giving  treble  damages  is  silent 
as  to  the  costs,  yet  the  plaintiff  shall  recover  treble 
costs  (6) ;  but  he  contended,  that  this  doctrine  was  not 
tenable,  not  being  founded  on  principle  ;  because, 
though  a  statute  may  give  treble  damages  for  the  injury 
already  sustained,  there  was  no  reason  why  the  plaioi- 
tiff,  in  seeking  to  recover  such  damages,  shovkl  lisfe 
more  than  the  ordinary  costs  of  the  suit ;  and  it  was  un- 
reasonable, that  besides  the  treble  damages  the  plaintiff 
should  also  recover  treble  costs,  exceeding  the  actual 
expense  he  had  incurred  in  the  action.  He  also  con- 
tended, that  the  treble  damages  ought  not  to  be  treble 
the  sum  assessed  by  the  jury,  but  nettled  in  the  same 
manner  as  treble  costs  in  other  cases,  viz.  the  sum 
assessed  by  the  jury«*~half  that  sum,  ajid  thi^  h^lf  t)ie 
latter  sum.  He  submitted,  therefor^,  with  respect  to 
the  costs,  that  where  the  act  of  parliaqaeat  was  ^il^iM; 
ppoB  that  subject,  the  plaintiff  could  only  recover  tbi^ 
costs  which  would  be  allowed  by  the  Master  on  a  com^ 
moa  law  judgment.  The  rule  for  giving  treble  co&t^  h| 
sach  cases  as  this,  was  not  founded  upon  any  ei^p^ies^ 
principle  recognized  by  statute  la\^,  but  merely  ^pp9 
the  dicta  of  Judges  on  certfiin  penaj  statutes.  The  difr 
ficulty  in  this  case  was,  that  though  the  legislature  hfA 
thought  fit  to  provide  that  the  party  should  pay  three 
times  the  damages  fovnd  by  the  jury,  yet  there  vra^  no 
reajsoa  why  he  should  pay  three  times  the  costs  after  tk^ 
legislature  had  prescribed  a  certain  mode  of  punishment. 
The  statute  of  Gloucester  certainly  did  not  operate  to  add 

(«)  r  T.  R.  i&r, 

(ft)  Cowp.  368.    Bt/er,  15^.  b.  Ow.  EKb.  5W.  Hulkch  on  Costs,  fd  ©d.  IT. 
Cilbtrt  on  distress,  bj  Hunt,  64. 


Deacoh 
ogainit 
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608t&  to  such  d^nag^s  as  were  given  by  aubsequ^nt        1S19* 
Marj/aU  in  support  of  the  role  wag  stopped  by  the 

CoOFt, 

Abbott  C.  J.  The  rule  in  these  cases  1  have  al- 
wiiys  understood  to  be  this,  that  wherever  a  statute  sub- 
sequent to  the  statute  of  Gloucester  increases  damages 
to  the  double  or  treble  value^  where  damages  were  before 
giren^  the  plaintiff  shall  recover  costs,  and  thos9 
606t6  shall  alao  be  doubled  or  trebled,  as  the  statute 
jDay  be.  That  is  laid  down  by  Aston  J.  in  WUkimon 
V.  Allot  {a).  It  is  said  that  the  only  authority  for  this 
rule  is  the  dicta  of  Judges ;  but  if  these  dicta  have  been 
liiice  judicially  aoted  upon,  we  are  bound  by  the  autho- 
rity of  those  decisions.  It  is  said  that  the  statute  of 
Gloucester  does  not  operate  to  add  costs  to  those  da- 
ms^es  which  are  given  by  subsequent  statutes.  The 
answer  to  that  is^  that  ii  has  been  decided  that  it  shall ; 
aad  therefore  we  are  bound  by  the  decisions  which  have 
taken  place  upon  this  subject. 

Rayley  J.  By  the  common  law,  the  whole  of  the 
judgment  given  is  damages,  and  therefore  must  not  the 
common  law  of  judgment  be  trebled  under  the  statute 
upon  which  this  action  is  founded?  Suppose  there  had 
been  no  Act  of  Parliament  which  directed  that  the  plain- 
tiff should  recover  treble  damages,  it  cannot  be  doubted 
that  if  only  single  damages  were  recovered,  the  amount 
of  the  costs  would  only  be  referable  to  such  damages. 
It  is  true  that  it  may  be  said  that  the  plaintiff  in  recover- 
ing treble  damages,  would  not  incur  the  expense  of 
three  suits ;  but  it  is  to  be  recollected  that  the  jury  in 
fiadiug  treble  damages  only  find  those  damages  which 

*     *  I 

(a)  Cowp.$69> 
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18 19.        the  party  has  sustained,  and  the  treble  costs  follow  as  a 

""■^        legal  consequence  of  that  finding ;  and  it  has  been  held, 

against        notwithstanding  the  statute  of  Gloucester,  that  the  party 

**"'       shall  recover  such  costs.    It  appears  to  me,  therefore, 

that  the  rule  in  this  case,  on  the  authority  of  judicial 

decisions,  roust  be  made  absolute. 

HoLROYD  J.  The  argument  in  this  case,  that  the 
party  is  only  entitled  to  the  single  costs,  is  contrary  to 
decided  cases.  The  language  of  the  Court  in  the  case 
in  Cowper  in  entering  the  judgment,  shows  that  the 
costs  are  part  of  the  damages,  and  so  they  have  been 
considered  in  all  the  cases  decided  upon  this  subject. 
The  rule  is,  that  a  party  shall  recover  such  sum  for  his 
damages  as  he  shall  sustain  by  reason  of  the  grievances 
complained  of ;  and  it  is  upon  that  principle  that  the 
costs  are  estimated  in  the  damages. 

The  damages  which  the  jury  give  on  the  trial  or  in- 
quisition, are  those  which  the  party  sustains  previous  to 
the  commencement  of  the  suit,  and  the  costs  which 
follow  the  judgment  are  to  be  estimated  as  part  of  the 
damages  which  the  plaintiff  has  sustained.  It  has  been 
decided  over  and  over  again,  and  is  now  quite  settled, 
that  in  actions  upon  this  statute  the  parties  are  entitled 
to  recover  treble  costs  upon  the  treble  damages,  the 
costs  and  charges  being  considered  as  the  consequence 
of  the  damages  sustained. 

Best  J.  concurred. 

Rule  absolute. 

Chitty  then  submitted  that  the  costs  should  be  taxed 
by  the  Master  in  the  manner  above  suggested. 

Abbott  C.  J.  We  give  no  directions  as  to  the 
taxation  of  costs.  That  question  must  be  left  to  the 
Master ;  and  if  the  defendant  is  aggrieved  by  his  assess- 


IN  THB  FlFTY^NINTH  YeAR  OF  GEORGE  IIL  141 

ment,  he  may  apply  to  the  Court.    The  declaration        1819. 
here  is  in  case.  ^ 

Deacon 

Baylet  J,    The  Statute  does  not  say  a  word  about 
the  damages  to  be  assessed,  (a) 

(a)  It  appears  from  Brooks't  Ab.  Tib.  damages,  p].  70  ;  Sayer't  Law  of 
Damages,  page  244 ;  that  treble  damages  are  not  calculated  or  assessed  by  the 
Court  in  the  same  manner  as  treble  costs,  for  in  that  case  the  jury  haying 
npoQ  the  statute  against  fordble  entries  given  tOl.  damages,  the  Court  avrarded 
that  he  should  have  401,  more ;  and  the  case  oiThorogood  versus  Scroggs,  Cn, 
So.  582.  is  to  tlie  same  effect 


Doe  on  the  demise  of  Bromley  against  Roe.      Friday, 

jyOBINSON  moved  for  judgment  against  the  casual  Service  of  a  de- 
ejector,  on  an  affidavit  of  the  service  of  the  decla-  ejectment  on 
ration  in  ejectment  on  one  of  four  tenants  in  pos-  ^^^^^^ej 
session,  by  deliverine:  the  same   to  that  tenant,  and  mJeMtheaffida- 

,  .    .     *^  .         °  vit  shews  that 

explaining  to  him  the  contents  thereof;  and  he  sub-  they  are  aUm 
mitted  that  this  was  sufficient  service  for  the  purpose  P**"®*"**"* 
of  obtaining   judgment    on    the    authority    of  Doe 
V.  Roe,  (i)  where  it  was  held  that  service  of  a  declaration 
in  ejectment  on  one  of  two  tenants  in  possession  is 
good  service  on  both. 

HoLROYD  J.  I  think  this  service  is  not  sufficient, 
because  the  affidavit  does  not  shew  that  all  the  four 
tenants  were  actually  in  possession.  It  does  not  ap- 
pear that  they  are  joint  tenants,  for,  in  that  case,  service 
of  the  declaration  on  one  would  be  good  service  on  all. 
The  affidavit  must  shew  that  they  were  all  in  possession, 
^ox  non  constat  that  all  the  tenants  were  in  possession. 

Rule  refused. 


(6)  1  Bos.  ^  Ptd,  369. 
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Saturtm^  KiBBLEWHITE  OgaitlSt  JeWI^BXYS^ 

W.  6tb. 

Judgment  of non    nUSSELL  on  a  former  day  obtained  a  rule  ca 

mm  set  aside  on    JTl/  i       i   /*      i  i  i        i      •     i 

an  affidavit  that  CD  Uie  deiendatit  to  sbew  caase  why  the  judg 

wJts  iMui'been     ^^  ^^  P^^  Signed  m  Ais  case  should  not  be  set 
}>aid  prerious  to  for  irregularity,  the  irregul^ity  being  that  the  debt 
though  the  de-     oosts  Were  pttid  before  the  jii(%meiit  was  signed. 

fendant  swears 
that  the  money 

was  not  paid  Merewethcr  now  shesved  cause  upon  an  aflBc 

witli  his  pnvity.  *^ 

In  shewing  that  neither  the  defendant's  agent  nor  himself  kne^ 

rule,  the  party  thing  of  the. debt  and  costs  having  been  paid,  and 

"J^^^^jg^  if  they  were  paid,  it  was  without  the  privity,  knowh 

davits  in  support  q^  consent  of  the  latter.    This  affidavit,  he  submi 

of  iiif  vhou 

case,  •Dd^Minot  was  a  sufficient  answer  to  this  application,  for 
cause^HDs^     supposing  the  debt  and  costs  were  paid  without  ihi 
another  d^r  in     fendant's  knowledge,  he  might  still  be  called  upon' 


wiUi  i^(Btter        after  to  pay  the  money. 


Hussell  in  support  of  the  rule  said,  that  this  9 
cation  was  made  upon  an  affidavit  which  stated 
the  action  had  been  compromised,  and  that .  the  ^ 
debt  and  costs  had  been  paid  on  the  1st  o{  Febn 
either  by  the  defendant  or  by  some  person  on  hi 
half,  notwithstanding  which  judgment  bad  been  si 
by  the  defendant.  He  suggested,  that  in  the  affi 
on  the  other  side  it  was  not  denied  that  some  perse 
other  had  paid  the  debt  and  costs. 

Best  J.  (a)  said,  that  certainly  the  affidavit  9^ 
die  rule  was  drawn  in  very  puzzling  terms,  and 
calculated  to  deceive  the  Court.  The  rule  must  t 
fore  be  absolute. 


(a)  Tht  tnly  Judge  in  Court, 
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us 


Mttemtiwr  said^  he  expfcted  another  affidavit  in        18 10- 
conne  of  the  morninff  which  would  be  more  tatt»«    _.  ^""^ 

11  TV  KlMMWHlTl 

factory,  and  therefore  he  hoped  he  should  be  at  libertj 
to  mention  the  case  again. 


JirrASTs. 


Best  J.    Yon  ought  to  be  prepared  to  answer  the 

rule  in  the  first  instance ;  but  if  the  other  side  do  not 
offer  any  opposition^  you  may  mention  the  case  again. 
The  rulfe  was  made  absolute  conditionally. 

Meremether  applied  to  open  the  rule  again  on  J%uris^ 
%  thfe  1  ith  of  February,  on  a  better  affidavit ;  but 

k^tOTfr  O.  J.  said  it  was  now  to6  lute,  the  case 
M  ditaiy  be^h  hieari,  aftd  it  could  not  be  fa^ard  agiain. 

Rule  absolute. 


GotJLD  a^inst  BsRStt* 


JfiDMEWS  moved  for  a  rule,  calling  upon  the 
defendant  to  shew  cause  why  the  justification  of 


in  this  ease  should  not  be  set  aside,  on  an  affidavit 
stating  that  one  of  the  bail  had  falsely  sworn  to  the 
solvency  of  his  circumstances ;  it  appearing  on  inquiry, 
after  he  had  justified,  that  he  had  been  lately  discharged 
under  the  Insolvent  Debtors'  Act,  although  he  had 
sworn  that  he  was  never  in  custody  in  his  life.    With 


Satwrdaif, 
Fa.  6th. 

Thejiutificatkm 
of  bail  may  be 
set  aside  under 
circumstances  of 
gross  imposition* 
and  fraud  on  th« 
part  of  the 
baiL(c; 


««u. 


..J. 


*  *  t  ■<  * 


(a)  If  baft  hsve  i^Him  to  a  fabe  account  of  their  property,  trkliout  tlA 
prWity  of  the  defendant  or  his  attorney,  it  is  said  that  the  plaintiff  has  mo 
other  reofedy  than  by  indictment  for  perjury.  A*Becket  v.  — ,  5  Taunt, 
^6.  C.  P.  Per  Curiam,  If  the  plaintiff  can  by  any  means  connect  the  de- 
fendant ar  the  defendant's  attorney  with  the  false  swearing  of  the  bail,  the 
CWt  will  punish  them ;  and  the  Court  has  the  iae<ans  to  do  so,  for  the  one 
BliK  loitDr,  the  other  the  office  of  the  Court.  Bat  if  the  bail  have  falsely 
*^taiiftthoyt  the  privity  of  thfe  oth«ri»  the  plaiatiff  bai  ao other  renedj 
tiJin  by  mdictnent  for  perjury. 
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IB  19.        respect  to  the  other  bail,  the  affidavit  stated  that  he  was 

"  not  a  housekeeper,  and  that,  at  the  time  he  came  up  to 

agahut        justify,  he  had  improperly  personated  the  inhabitant  of 

■**^*        the  house  to  which  reference. was  given  in  the  notice  of 

justification.  Under  these  circumstances,  he  trusted  the 

Court  would  set  aside  the  justification. 

Best  J.  (a)  said,  he  never  knew  an  instance  of  an 
application  of  this  kind  being  granted  by  the  Court. 
lie  remembered  making  similar  motions  himself  when, 
at  the  Bar,  but  he  had  never  known  them  acceded  to. 
Undoubtedly  he  had  a  vei*y  strong  feeling  with  respecfl 
to  irregularities  in  the  practice  of  bail,  but  it  appean 
to  him  that  the  present  application  was  like  moving  fox 
a  new  trial ;  and  as  no  instance  could  be  cited  of  the 
like  kind,  he  was  unwilling  to  establish  a  precedent. 

Chitty,  amicus  curia,  said,  that  a  few  Terms  ago  he 
had  obtained  a  rule  nisi  to  discharge  the  recognizances 
of  bail  on  a  strong  affidavit  of  three  persons  as  to  some 
improper  practices  on  the  part  of  the  bail,  and  shewing 
that  the  defendant's  attorney  was  privy  to  such  miscon- 
duct ;  and  in  that  case  the  rule  had  been  made  absolute, 
and  the  defendant's  attorney  personally  subjected  to  the 
costs. 

The  Master  said,  that  one  of  the  bail  mentioned 
in  the  present  case  had  been  since  rejected  in  another 
cause,  in  which  he  had  come  up  to  justify.  (6) 

Best  J.  upon  this  representation  granted  a  rule 

nisi,  which  on  a  subsequent  day  was  made  absolute,  as 

of  course. 

Rule  absolute. 


(a)  The  only  Judge  in  Court. 
(b)  It  is  a  good  ground  for  setting  aside  the  allowance  of  bail,  that  they 
aire  afterwards  rejected  in  other  causes.  £.  T.  1813,  May  14  and  June  13. 
MSS.  cases. 
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1819. 


Gould  against  Berry.  Friday, 

Feb,  Ifth. 

JNDREJVS  in  the  latter  part  of  the  day  shewed  Defendant  hav- 

cause  against  a  rule  obtained  yesterday  by  Hutch-  '^'^^ «it 

imon,  calling  upon  the  plaintiff  to  shew  cause  why  the  of  Court  under 

money  deposited  in  the  hands  of  the  sheriff  by  the  de-  on  ihe  ground  of 

fendant  on  his  arrest  in  lieu  of  bail,  and  since  brought  j^  and^S^cted 

into  Court  by  the  sheriff   in  pursuance  of  the   stat.  ^l»w»danile 

•^  ^  having  been  af- 

43  Geo,  3.  c.  46.  sec.  2.  should  not  be  paid  out  to  the  tcrwardsob-^ 
defendant ;  the  latter  having  put  in  and  perfected  bail,    tiff  for  setting 

aside  allowance 
of  bail,  and  the 

Andrews  now  urged  that  this  rule  had  been  impro-  defendant  wa« 
perly  obtained,  because  obtained  pending  the  above-  the  Court  di-' 
mentioned  rule  for  setting  aside  the  justification  of  the  ney  tobepald 
bail.    That  rule  having  been  now  made  absolute,  and   ^^f^^^^J^*' 
no  cause  shewn  by  Hntchinsojiy  the  Court  could  not  the  costs  of  the 
make  the  present  rule  absolute,  because  it  had  been   defendant  who 
obtained  solely  on  the  ground  that  the  bail  had  been   e^S^^^ 
put  in  and  perfected  ;  but  that  ground  had  now  com-   themoney  out 
pletely  failed.     The  present  rule  ought  not  to  have 
been  moved  for,  unless  the  rule  for  setting  aside  the 
bail  had  been  discharged.     Under  these  circumstances, 
the  rule  for  the  defendant's  taking  the  money  out  of 
Court  must  be  discharged  with  costs. 

Abbott  C.  J.  As  I  understand  the  case,  it  is  this, 
the  defendant  first  obtained  a  rule  to  have  the  money 
paid  out  of  Court,  upon  a  suggestion  that  the  bail  had 
been  put  in  and  perfected.  The  plaintiff  then  moved 
to  discharge  the  allowance  of  bail  on  the  ground  of  mis- 
conduct on  the  part  of  the  defendant,  and  in  that  mo- 
tion he  has  succeeded.  If  that  be  so,  the  defendant's 
rule  for  paying  the  money  out  of  Court  falls  to  the 

L 
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ISIQ.        ground,  because,  in  fact,  as  it  turns  out,  the  bail  have 
Q^y^j^        not  been  put  in  and  perfected  ;  but  then  it  is  said,  that 
against        as  the  defendant  has  surrendered,  it  is  sufficient  to  en- 
title  him  to  have  the  mon^y  paid  out  of  Court.  I  appre- 
hend that  is  not  within  the  terms  of  the  43  Geo.  3.  c.  46. 

Hutchinson  in  support  of  the  rule  relied  upon  fliw- 
Jbrd  V.  Harris,  (a)  where  it  was  held,  that  if  a  defend- 
ant who  pays  the  debt  and  iO/.  costs  to  the  sheriff  iift 
lieu  of  bail  under  43  Geo.  3.  c.  46.  puts  in  bail  above, 
who,  being  excepted  to,  render  him  instead  of  justify- 
ing, the  plaintiff  is  not  entitled  to  receive  out  of  Court 
under  §  £•  the  money  so  deposited,  but  the  defendant 
may  in  such  case  receive  back  his  deposit. 

Abbott  C.  J.  It  seems  to  me  that  the  best  mode 
of  disposing  of  this  rule  is  to  direct  that  the  costs  of  the 
first  rule  for  paying  the  money  out  of  Court,  and  the 
costs  of  the  rule  for  setting  aside  the  rule  for  the  allow- 
ance of  bail,  should  be  paid  out  of  the  money  in  Court, 
and  that  the  residue  should  be  paid  to  the  defendant. 

The  rest  of  the  Court  concurred. 

Rule  absolute,  subject  to  these  conditions. 


MM^ 


tB)  4  iVmnt.  669.    The  siime  pdint  has  been  ^etcmiined  in  K.  B.  Chai- 
«tc^r.  BaUife,  SM»ifS,  S63. 
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1819. 


The  Ki:$G  against  P^ancis  DAiif av»  Sa^-  Ap4  SaturiM, 

^-^  ,  Fed.  6ui. 

Othiers. 


A  T  the  last  Easter  Quarter  Sessions  iicdden  at  the  A  conviction  on 
Castle  of  Winchester  in  and  for  the  county  of  c.  14.  for  taking 
Southampion,  the  defendants  were  convicted  op  the  consTntoTtU*** 
§  Geo.  3.  c.  14.  for  unlawfully  tidcing  and  destroying  owner,  must  ex- 
several  fish  with  a  net^  in  a  certain  part  of  the  river  weiiintheinfor- 
Avon  running  in  a  certain  inclosure  and  grounds  with-  ^"dcnce!  that 
ia  the  manor  of  Avon  Tyrrell,  being  the  property  of  the  prosecution 
ihe  Honourable  Ann   Fane  widow,  lady  of  die  ^id  at  the  instance 

J     1  .     .  n  -t  J    and  on  the  be- 

manor;   and  the  conviction  was  aiterwards  removed  halfoftht 
into  this  Court  by  writ  of  certiorari.  ThTi^t  ^d 

Chitty  areued  as^ainst  the  conviction.     There  were  should  state  that 

,        .        .  .  .     .  ^  .       .  the  oflFence  was 

several  objections  to  d\is  conviction.     Firsi,  it  did  not  committed  witb- 

appear   that  the  Honourable  Ann  Fane^  the  alleged  of  such  owner, 

owner  of  the  fishery  in  question,  authorized  or  directed  •^'^^'J^^n^to 

Ae  prosecution  before   the  magistrates ;    nor  did  it  state  that  the 

appear  to  have  been  proved  on  the  hearing  of  the  infor-  several  fish, 

mation,  that  the  owner  of  the  fishery  had  not  actually  ]J?g^^"e  nS^^^^^^ 

consented  to  the  defendant's  fishine  in  the  manner  in  4^^  whether 

°  there  can  be 

wbich  he  was  charged.    Secondly,  the  number  or  quao-  separate  con- 

tity  of  £sh  taken,  killed,  or  destroyed  by  the  defendant  ^vcral  defend- 
ants, where  onlj 
one  joint  offence  has  been  committed  ?  And  whe;ther  it  is  sufficient  to  state  in  the  conviction 
that  a  witness  who  was  sworn  on  behalf  of  defendant  could  say  nothing  touching  the  matter 
in  (question,  for  and  on  behalf  of  the  said  defendant?  And  whether  the  owner  himself  must  not  be 
tile  informer?  (a) 


(a)  The  dth  Geo.  3.  c.  14.  s.  3.  enacts,  that  in  case  any  person  shall  take 
iiill  or  destroy,  or , attempt  ,to  take  kill  or  dciistroy  any  .fish  in  ai\y  river  ;0r 
stream,  pond,  pool,  or  other  water,  (not  being  in  anj  pnrk  or  paddock,  or  in 
any  garden,  orchard,  or  yard  adjoining  or  belonging  to  any  dwelling  housei 
but  shall  be  in  any  other  inclosed  ground  which  shall  be  private  property) 
ewiy  such. person,  being  lawfully  cot\yicted  thereof  by  the  oath  of  one  or 
more  credible  witnesses,  shall  forfeit  and  pay  for  every  such  offence  the  sum 
^^  to  the  owner  or  owners  of  the  fishery  of  such  ri-ier,  stream,  or  water,  or  of 
>uch|x>nd,  pool,  moat,  or  other  water.  And  tl  ia^fr^bl^  a nyigistcatei^to  con- 
yicj,  «r  tjic  pwii)?r^f53^iPJ?^9e«dby,action. 

l2 
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18 19.         ^^^  ^^^  stated.     Thirdly y  it  appeared  by  the  affidavits 

upon  which  the  certiorari  for  removing  the  conviction 

^agahv^  was  obtained,  that  there  was  one  joint  information 
Daman.  against  this  defendant  and  four  others  fishing  together 
with  a  net ;  and  the  magistrates  had  returned  five 
several  convictions  for  five  several  penalties,  when  only 
one  joint  offence  appeared  to  have  been  committed. 
The  fourth  objection  was,  that  the  evidence  given  be- 
fore the  magistrates  on  behalf  of  the  defendant  was 
not  set  forth.  As  to  thej^Vs^  objection,  it  was  observed, 
that  though  the  magistrate  recited  in  the  conviction, 
that  Sir  Henry  Fane,  of  Avon,  in  the  county  of  South- 
amptoUy  at  the  instance  and  on  the  behalf  of  the  Ho- 
nourable Ann  Fane,  widow,  lady  of  the  manor  of  Avon 
Tyrrell,  came  in  his  proper  person  before  the  justice, 
and  gave  the  information  afterwards  set  forth  in  the 
conviction  ;  yet  it  did  not  appear  to  have  been  sworn 
or  proved  on  the  hearing  of  the  information  that  the 
Honourable  Ann  Fane  had  authorized  or  directed  the 
prosecution  for  the  supposed  ofltnce.  By  the  first 
and  third  sections  of  the  3  Geo.  3.  c.  14.  on  which  this 
conviction  was  founded,  it  appears  that  the  legislature 
only  intended  to  give  the  penalty  to  the  party  ag- 
grieved, and  that  it  afibrds  him  the  option  of  proceed- 
ing either  by  information  or  by  action ;  consequently 
no  common  informer  can  be  the  prosecutor,  but  the 
proceeding  must  be  instituted  and  prosecuted  in  the 
name  of  the  owner  of  the  fishery,  for  otherwise  any  per- 
son, without  the  concurrence  of  the  owner,  might  prose- 
cute, and  the  owner  might  lose  the  option  of  proceeding 
by  action,  and  he  might  either  be  deprived  of  the  pe- 
nalty, or  the  defendant  might  be  liable  to  pay  it  over 
again,  on  account  of  the  first  proceeding  not  having 
been  authorized  by  the  owner  of  the  fishery.  It  is  a 
general  principle,  that  when  a  compensation  is  given 
only  to  a  party  aggrieved,  no  third  person  can  proceed 
fir  the  same.     It  was  therefore  established  in  the  case 
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of  The  King  v.  Corden,  [a)  that  the  information  and  pro-         1819. 
ceedings  must  be  at  the  instance  of  the  owner  of  the      Tiie  Kino 
fishery.      The   same  point   was   decided   in   the   case         againu 

Daman. 

of  Th^  King  v.  Mallinson  (A).  It  must  also  appear,  that 
on  the  hearing  of  the  information  it  was  proved  in  the 
presence  of  the  defendant  that  the  owner  of  the  fishery 
did  not  consent  to  the  act  complained  of;  and  it  should 
also  appear^  when  the  information  is  not  in  the  name  of 
such  owner,  that  it  was  proved  that  the  prosecution  was 
instituted  with  the  authority  of  the  owner.  The  state- 
ment of  that  fact  in  the  information  (which  is  a  mere 
w  parte  proceeding)  is  not,  it  was  submitted,  sufficient 
to  sustain  the  conviction.  It  must  be  positively  proved 
before  the  magistrate  before  he  can  convict  the  oflender. 
That  was  stated  in  the  conviction  set  forth  in  the  case 
of  The  King  v.  Edwards,  (c)  although  in  that  case  the 
conviction  was  quashed  upon  another  point.  In  the 
case  of  The  Ki?ig  v.  Rogers,  (d)  which  was  an  indictment 
on  42  Geo.  3.  c.  107.  for  coursing  a  deer  in  an  inclosed 
ground,  it  was  held  necessary  on  the  part  of  the  prose- 
cution to  call  the  owner  of  the  deer  as  a  witness  to 
prove  that  he  did  not  give  his  consent  to  the  prisoner 
to  course  them.  This  was  a  decisive  authority,  torn  on 
constat;  but  in  this  case  the  lady  of  the  manor  gave  the 
defendant  leave  to  fish  in  the  river  in  question.  He 
also  referred  to  The  King  v.  Green^  (e)  which  was  a  con- 
viction on  this  very  statute,  and  there  it  was  held  neces- 
sary to  give  evidence  thaf  the  owner  of  the  fishery  did 
not  give  his  consent  to  the  act  complained  of.  He  said 
that  there  were  three  other  objections  to  the  convic- 
tion;(/)  but  the  Court  called  on 


(o)  4  Burr.  2279.  (h)  2  Burr.  679. 

(c)  1  East.  278.  (rf)  2  Camp.  654.  (c)  Mil.  24  Geo.  3.  B.  R. 

(/)  2d  Objection.  The  infurmation  and  evidence  should  have  stated  how 
nany  fish  were  taken,  King  v.  Marshallf  2  Kcb.  594.  An  indictmcut  for 
fishing  in  a  fishery  and  taking  away  dicers  fish  was  bad  at  common  law,  and 
Hii  material  that  the  information  should  apprize  the  defendant  of  the  nature 


1 
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>.V<JWto  answer  this  first  objection ;  who  coritendefl 
.^.t;  :!k'  objt^ction  taker!  on  the  present  occasion  is  not 


^  «Oie  ch«r|:r  igninst  liiin,  in  order  that  he  may  prepare  for  his  defence.     It 
•:»  cd^«r  lb«t  an  indictment  against  a  partj  for  stealing  divers  fish,  not  specify- 
um  the  mimber,  wonld  be  insufficient,  PaUp  on  Cmvictiimk,  83.     Indictm^At 
l)v  fn|trt»^g  a  great  quantity  of  straw  and  hay,  witlwut  mentioiung  ivhal 
avNUitity,  quashed  for  uncertainty,   Anon.  Cro.  Car.  380.      Conviction  on 
4$  Eft:,  c.  7.  s.  1.    for  cutting  down  divers  lime-trees,  quashed ;   and  per 
JM  C.  J.  tn  trespass,  the  nature  and  number  of  things  ought  to  be  lOea- 
lMMied,and  much  more  in  a  convlcUou  where  all  imaginable  certainty  isrequisite, 
Bex  T.  Bumaby,  t  Lord  Eaym.  900.  And  in  Bex  v.  Gibbs,  1  Stra,  497,  an  indict- 
nient  Ibr  selling  In  unlawful  measures  divers  quantities  of  beer  was  held  htA. 
3d  OijtBcthn,     It  appears  by  the  affidavits  that  one  joint  informatioo  wif 
exhibited  against  five  different  defendants,  lor  a  joint  offence  in  jointly  uaug 
one  net  in    the    fishery.    This  was   but    one  offence,  and    therefore  al- 
though under  the  terms  of  the  act  the  defendants  might  be  respectivtily 
Ikble  for  such  offence  in  the  sura  of  5i.  each,  yet  the  magbtrate  blul  nft 
right  to  make  several  separate  convictions,  the  King  v.  Drake,  2  Shower,  489. 
Deer  stealing  act,  3  W,  &  M.  c  10,  declared,  that  if  any  person  or  persons 
should  unlawfully  course  or  hunt,  &c.  any  deer,  without  consent  of  the  ownar, 
and  should  be  convicted  thereof,  every  person  so  offending  by  unlawful  hunfr* 
ing,  &c.  should  forfeit  for  every  such  offence  20/ ;  upon  this  statute  it  was 
resolved,  that  every  person  concerned  in  a  joint  act  of  coursing  forfeits  SOL ; 
and  one  shigle  conviction  of  several  pertons  with  an  award  of  distinct  penal- 
ties against  each  was  held  to  be  right.     PaUy  on  ConiictUns,  160,  the  offience 
is  joint,  though  the  penalties  are  several.     The  statute  5  Geo.  3.  describes 
the  joint  acts  of  several  persons  as  one  offence,  and  therefore  the  magi^trattt 
had  no  right  to  subject  the  parties  to  the  expense  and  inconvenience  inddeot 
to  separate  convictions,     ^h  Objection.  The  conviction  professes  to  set  out  the 
evidence  ^vcn  on  behalf  of  the  defendant,  but  nevertheless  does  not  state 
MthFer  in  woirls  or  In  eflect  what  that  evidence  ^as.     The  King  v.  Ckarkt, 
8  T.  R.  2t0.     The  magistrate  ought  to  set  forth  in  the  conviction  the  whole 
of  the  evidence  g^ven  both  f(Mr  and  against  the  defendzuit.     In  the  present 
case  it  was  stated,  that  Stephen  Parsley  was  sworn,  but  the  magistrates  have 
not  thought  proper  to  state  what  evidence  he  gave.     Tlie  AIj^  ▼.  Lovet, 
7  T.  R.  152      Conviction  on  5  Aim,  c.  14,  setting  forth  in  the  depositkui 
**  that  the  defendant  did  keep  and  use  a  certain  do^  called  a  setting  dog,  and 
alto  a  certain  engine  called  a  gun,  to  kill  and  destroy  the  game.*'    The  Court, 
after  hearing  affidavits  on  both  sides,  came  to  an  opinion  that  the  ma^tra(te 
had  not  acted  corruptly,  but  might  have  been  misled  by  the  precedent  in  a 
former  case  of  the  King  v.  Thompson,  2  T.  R.  S-l ;  and  therefore  would  not 
grant  a  criminal  information,  but  at  the  same  time  expressed  in  stnMig  terms 
that  it  is  the  duty  of  mi^istrates  in  all  cases  to  state  the  whole  of  the  evidence 
and  not  merely  the  result,   Paley  en  Coniictions,  126,  Rxscuum,  103-  "  Cases  on 
5  Ann,  c.  14,  form  an  exception  in  favour  of  a  particular  class  of  aMavictioDS, 
and  afford  the  strongest  confirmation  of  the  general  rule.     And  as  the  Court 
has  been  careful,  in  these  cases,  to  ground  their  judgment  upon  precHknt 
alont,  mapstrates  ou|^t  not  to  be  misled  by  these  instances  to  adc^  ^ 


general  mode  of  stetiiig  the  retult  of  evideace,  iostead  of  the  erideiioe 
itself,  iH  convictions  for  any  other  oiFence  than  that  to  which  those  <»se»  are 
confined."  It  is  merely  stated  in  the  present  case,  that  Parsley  did  not  give 
ny  evidesee  for  aed  on  the  behalf  of  tlie  said  Mates  WtUtm-,  but,  &om  tba 
nmnner  in  which  this  is  stated,  it  must  be  inferred  that  he  gave  some  evi- 
dence, and  that  evidence,  though  inconclusive,  ought  to  have  been  set  forth, 
(n)  J  BfrtT.  679,  (Jti)  t  Camp,  654. 
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now  available,  because  it  is  not  grounded  upon  any  in-  1819. 
formality  in  the  information,  but  is  founded  altogether 
upon  the  evidence  offered  to  support  the  conviction,  jgahm 
inasmuch  as  it  does  not  appear  to  have  been  proved  at 
the  hearing  of  the  information,  that  the  Honourable 
Lady  Fane  did  not  consent  to  or  authorize  the  prose- 
cution against  the  defendant.  Now  that  objection  does 
not  apply  to  any  supposed  defect  in  the  information 
before  the  magistrate.  If  the  information  fully  and 
(M»Tectly  sets  out  the  charge,  that  is  quite  enough  to 
satisfy  the  requisites  of  the  statute,  which  does  not  re- 
quire what  is  here  contended  for.  There  is  nothing 
said  in  the  clause  on  which  this  conviction  is  founded, 
with  respect  to  the  owner  of  the  fishery  being  the  com- 
plainant, or  as  to  the  fact  being  stated  to  be  done 
without  his  or  her  consent.  The  objection  taken  is, 
Aat  it  does  not  appear  upon  the  information  exhi- 
bited before  the  magistrate,  that  this  was  a  proceeding 
by  the  owner  of  the  fishery ;  but  that  is  not  necessary, 
for  the  reason  just  stated,  and  therefore  whatever  argu- 
ment may  arise  upon  that  subject,  that  is  not  a  ground 
which  arises  out  of  the  express  words  of  the  statute,  but 
is  an  argument  founded  upon  implication  only.  The 
argament  drawn  from  The  King  v.  Mallinson,  (a)  and 
The  King  v.  Rogers,  (ft)  is  wholly  inapplicable  to  this 
case,  because  those  cases  apply  rather  to  some  imper- 
fection in  the  evidence  than  to  the  form  of  the  infor- 
mation. In  the  case  of  The  King  v.  Mallinson,  which 
was  a  conviction  upon  the  statute  £2  &  23  Car.  2. 
it  was  a  necessary  ingredient  in  the  case,  to  prove  that 
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1819»        the  act  was  done  without  the  consent   of  the  owner, 
^     ^  whereas  in  the  third   section  of  this  statute  no  such 

Thb  Kino 

agaimt  words  are  to  be  found.  The  like  observation  applies 
to  The  King  v.  Rogers,  where  the  words  "  without  the 
owner's  consent"  being  necessarily  averred  in  the  in- 
dictment, the  fact  must  consequently  be  proved,  and 
therefore  these  cases  are  quite  inapplicable  to  the  pre- 
sent. The  only  objection  taken  to  the  form  of  the  in- 
formation is,  that  it  is  not  stated  on  oath  that  this  was 
a  proceeding  at  the  instance  of  the  owner  of  the  fishery ; 
but  that  objection  is  answered  by  again  referring  to  the 
third  section  of  the  act,  in  which  there  is  nothing 
stated  to  shew  that  the  proceeding  must  be  by  the 
owner  of  the  fishery.  What  is  objected  to  is  matter 
arising  from  inference,  and  is  not  a  necessary  ingre- 
dient in  the  case.  In  the  case  of  The  King  v.  Cor- 
den  (a)  there  was  a  radical  defect,  because  it  was  a  mere 
naked  information  at  the  suit  of  a  common  informer, 
without  shewing  that  it  was  at  the  instance  of  the 
owner  of  the  fishery,  and  therefore  that  is  not  a  case 
in  point.  The  same  observation  applies  as  "to  The 
King  V.  Edwards,  {b)  On  the  whole  therefore,  as  the 
information  was  set  out  according  to  the  terms  of  the 
act  of  parliament,  and  as  the  objection  was  merely 
matter  of  inference,  and  not  of  substance,  the  convic- 
tion was  good  in  the  terms  set  forth. 

Chitty,  in  reply,  was  stopped  by  the  Court. 

Bayley  J.  (c)  Upon  a  conviction,  nothing  can  be 
supplied  by  argument  or  by  intendment.  You  are  to 
look  to  the  conviction  alone  for  the  purpose  of  seeing 
whether  the  case  is  brought  within  the  terms  of  the  act 
of  parliament.    This  act  of  parliament  for  a  particular 


(a)  4  Bivrr.  2279.  (h)  1  East.  Srs. 

{e)  Aliboii  C.  J.  was  absent  at  the  sittings  at  Guildhall. 
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offence  directs  that  the  party  shall  forfeit  and  pay  oi.         1819* 
to  the  owner  of  the  fishery.    The  forfeiture  is  given  to         

,        .  .      .  The  Kino 

the  owner  of  the  fishery,  and  to  him  only,  and  it  is  jagakut 
given  to  the  owner  of  the  fishery  if  the  party  is  con- 
victed. The  penalty  is  either  to  be  recovered  by  infor- 
mation before  a  magistrate,  or  by  action  at  law.  If  by 
action,  it  necessarily  follows  that  that  action  must  be 
brought  in  the  name  of  the  person  to  whom  the  penalty 
is  given  ;  and  in  the  case  of  information  also,  it  appears 
tome,  that  by  necessary  intendment,  the  act  of  parlia- 
ment requires  either  that  it  must  be  brought  in  the  name, 
or  it  must  appear  satisfactorily  upon  the  face  of  the 
proceedings,  that  it  is  by  a  third  person  at  the  instance 
of  the  owner  of  the  fishery.  And  I  think  that  the  mere 
language  or  recital  of  the  justice,  by  which  he  says 
"that  it  is  at  the  instance  of  the  owner  of  the  fishery," 
is  not  sufficient  to  make  out  that  proposition — but  that 
proposition  must  either  be  imbodied  in  the  information 
or  afterwards  established  by  proof,  or  that  it  must  be 
made  out  in  some  other  way,  and  not  merely  by  the 
assertion  of  the  justice  in  that  respect.  The  conviction 
in  this  case  begins  by  saying,  "  Be  it  remembered,  that 
on  a  particular  day  Sir  Henri/  Fane,  at  the  instance  and 
on  the  behalf  of  Mrs.  Fane,  came  before  the  justice, 
and  gave  him  to  understand  and  be  informed,"  &c. 
Now  what  warrant  he  had  for  saying  that  it  was  at  the 
instance  and  on  the  behalf  of  Mrs.  Fane,  does  not 
appear  upon  the  face  of  the  conviction.  His  sources 
of  information  therefore,  in  that  respect,  arc  concealed. 
Whether  it  was  communicated  to  him  by  Sir  Henry 
tane  or  Mrs.  Fane,  or  in  what  other  way  he  could  come 
to  make  that  assertion,  we  don't  know ;  but  there  is 
nothing  in  the  case  proceeding  from  any  of  the  parties 
which  leads  to  that  conclusion.  Well,  then  it  states 
the  information,  and  prays  that  the  forfeiture  may  go 
to  Mrs.  Fane,  as  the  owner  of  the  fishery.  Then  it 
states,  that  on  the  day  on  which  the  hearing  was  to  take 
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1819-        place,  Sir  Henry  Fane  appears  on  behalf  of  the  said 

r"         Ann  Fane.     It  is  not  then  repeated  or  said  that  it  is  at 

9gahak        her  instance — and  there  is  a  distinction  between  appear- 

DamaN* 

ing  on  behalf  of  a  person  and  appearing  at  the  instance 
of  a  person ;  because,  when  it  is  alleged  that  it  is  at  the 
instance,  that  means  in  consequence  of  a  prior  autho- 
thority ;  but  when  you  say  it  is  on  the  behalf,  that  may 
be  without  any  previous  communication.  Well,  then 
the  party  appears  to  answer  to  the  said  complaint  "  on 
the  said  information,  and  having  heard  the  same  read,  and 
Sir  Harry  Fane  being  present  before  us,  and  having 
offered  the  evidence  aforesaid,  and  praying  that  the  de- 
fendant might  be  convicted  thereof,  the  said  Francis 
Daman  is  asked  whether  he  has  any  thing  to  say  against 
the  conviction  in  form  aforesaid."  He  then  hears  the 
information  read.  Now  the  information  is  perfectly 
silent  as  to  the  person  at  whose  instance  these  proceed- 
ings are  instituted.  It  merely  states,  that  on  a  parti- 
cular day  he  fished  in  the  fishery.  Why  then  he  is 
called  upon  to  answer  the  charge,  without  being  apprized 
at  whose  instance  the  charge  is  made,  and  without  hav- 
ing that  person  called  to  shew  that  he  had  any  autho- 
rity in  that  respect.  If  that  had  been  introduced  as 
part  of  the  information,  why  then  I  think  the  plea  of 
Not  Guilty  would  have  thrown  it  on  the  prosecutor  to 
sustain  it,  because  it  is  an  essential  part  of  the  body  of 
the  information.  But  it  is  not  only  not  introduced  into 
the  information,  but  even  the  evidence  is  entirely  silait 
as  to  the  question  at  whose  instance  the  prosecution  is 
instituted.  It  appears  to  me,  therefore,  that  from  the 
nature  of  the  case,  when  the  penalty  is  given  to  the 
owner  of  the  fishery,  by  suing  the  defendant,  either  by 
information  or  by  action,  the  proceedings  before  the 
magistrate  must  necessarily  be  confined  either  to 
those  interested  or  conducted  in  their  names,  or  it  must 
appear  that  the  proceedings  are  at  the  instance  of  the 
party  injuried.  It  is  neceissisiry  that  it  should  appear  ont 
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way  or  the  other.   So  far  as  we  can  judge  from  the  con-         1819. 
miction,  the  laneuaee  there  used  emanates  from  the      ^     ~ 

^  ,  .  The  Kino 

magistrate,  and  is  not  that  which  arises  from  the  case        j^gaimt 
itself.  This  material  statement  must  either  be  embodied 
in  the  information^  or  it  must  afterwards  be  established 
by  proof.     But  inasmuch  as  that  is  not  the  case  here^  I 
fbink  this  conviction  must  be  quashed. 

MoLROYD  J.     I  am  of  opinion  that  the  objection 
taken  is  fatal  to  this  conviction.    It  is  a  rule  in  convic- 
tions of  this  description,  being  summary  proceedings 
before  a  magistrate  on  a  particular  act  of  parliament, 
that  after  conviction  nothing  can  be  intended  so  as  to 
get  rid  of  any  defect  in  point  of  form.     Every  thing  ne- 
cessary to  support  the  conviction  must  appear  on  the 
fece  of  the  proceedings,  and  must  be  established  by 
regular  proof,  or  by  the  admission  of  the  party  of  that 
Which  is  not  proved.     It  is  stated  in  this  conviction,  by 
ttray  of  memorandum,  that  the  person  comes  to  give  the 
information  to  the  magistrate,  and  that  he  does  so  at 
the  instance  and  on  the   behalf  of  the   Honourable 
Jinn  Fane,  and  that  he  gives  the  justice  to  understand 
and  be  informed  so  and  so;  and  then  it  appears,  as 
dtiSit^d  in  the  information,  that  the  defendant  had  for- 
feited for  his  Said  offence  the  sum  of  5l,  and  that  the 
judgment  of  the  magistrate  is,  that  the  defendant  is  re- 
quired to  answer  that  complaint.    A  warrant  then  issues 
Oil  the  31st  of  January,  in  order  that  the  party  may 
be  found  to  answer  the  complaint  on  a  subsequent  day. 
On  the  2d  of  February  the  defendant  is  brought  for- 
ti^ard,  and  then  the  information  is  stated  to  have  been 
read  over  to  him.     It  does  not  appear  that  there  was 
iny  communication  made  to  the  defendant  with  respect 
to  the  chargie  alleged  by  Sir  Henry  Fane  that  he  pro- 
secuted at  the  instance  of  the  lady  of  the  manor,  and  I 
Ibink  it  ought  to  appear  substantially  that  that  was  so, 
br  lit  Ifeafet  thiat  the  defendant  dispensed  with  the  proof 
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18 19.        of  that  fact,  for  by  law  Sir  Henry  Fane  could  have  no 
TuTkTn        authority  to  prosecute  except  at  the  instance  of  the 

against         owner  of  the  fishery,  or  unless  it  appeared  upon  the 
proceedings  that  that  circumstance  was  distinctly  ad- 
mitted.    That  principle  is  quite  decisive  according  te* 
the  case  of  The  King  v.  Corden.     The  doctrine  there 
decided  is,  that  in  particular  offences  no  person  has  a 
right  to  come  before  a  magistrate  for  the  purpose  o  I 
supporting  a  penal  conviction,  unless  it  be  on  the  com* 
plaint  of  the  person  who  is  interested  in  making  such 
complaint,  and  therefore  it  does  not  give  a  power  to  a 
stranger  to  do  so.     On  the  2d  of  February,  when  the 
parties  come  again  before  the  magistrate,  Sir  Henry 
Fane  prays  that  the  defendant  may  be  convicted,  but 
there  is  no  proof  that  he  does  that  at  the  instance  of 
the  lady  of  the  manor.     It  might  be,  though  it  does 
not  necessarily  follow,  that  he  had  authority  to  carry 
on  the  prosecution  until  conviction,  but  no  intendment 
or  inference  is  sufficient  to  make  that  out,  for  it  ought 
expressly  to  appear  on  the  face  of  the  proceedings.  The 
first  part  of  the  proceedings  might  be  at  the  instance 
of  the  lady  of  the  manor,   but  the  subsequent  proceed- 
ings not  so.     Therefore  the  authority  with  respect  to 
the  latter  ought  to  be  established  by  proof,  or  at  least 
be  distinctly  admitted  by  the  defendant,  in  order  to 
dispense  with  such  proof.     It  appears  to  me  that  that 
does  not  sufficiently  appear  on  the  face  of  these  pro-' 
ceedings,  and  therefore  that  this  conviction  must  be 
quashed. 

Best  J.  It  does  not  appear  upon  the  face  of  this 
conviction  that  it  is  at  the  instance  of  the  lady  of  the 
manor,  or  that  the  owner  of  the  stream  of  water  had 
authorized  these  proceedings;  and  that  being  the  case, 
I  see  nothing  to  prevent  this  lady  from  bringing  an  ac- 
tion against  this  defendant,  if  the  proof  is  sufficient,  to 
sustain  such  ^  proceeding.    A  party  ought  not  to  have 
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an  information  brought  against  him  on  this  statute,         1819. 
without  being  fully  apprized  that  it  is  at  the  instance  ~ 

of  the  owner  of  the  fishery.     I  cannot  help  thinking        jagaina 
that  in  one  respect  this  case  is  different  from  The  King 
V.  Corden,  for  in  this  case  there  is  a  statement  that  the 
party  did  not  fish  with  the  authority  of  the  owner  of  the 
fishery,  but  at  the  same  time  I  think  that  the  judgment 
in  that  case  is  applicable  to  the  present,  because  it  ought 
to  appear  that  the  justice  has  jurisdiction  of  the  case 
laid  before  him.     In  order  to  give  tlie  justice  jurisdic- 
tion, it  must  appear  that  the  proceedings  arc  instituted 
by  the  owner  of  the  fishery.     In  this  case  it  does  not 
appear  that  tliere  is  any  complaint  on  the  part  of  the 
owner,  nor  does  it  appear  to  have  been  made  with  her 
consent.   In  the  case  referred  to,  the  Court  says,  "  that 
it  should  in  some  way  or  other  appear  that  the  proceed- 
ings are  instituted  with  the  consent  of  the  owner." 
That  must  appear  upon  the  face  of  the  proceedings,  or 
that  it  is  at  least  with  the  approbation  of  the  owner,  for 
otherwise  the  conviction  cannot  be  sustained.    The  Court 
in  the  case  of  The  King  v.  Corden  seemed  to  think  that 
evidence  of  that  sort  is  necessary,  and  there  is  no  such 
evidence  in  this  case.     It  is  said,  however,  that  this  is 
implied   by  the  act  of  parliament,  but    as  the  act  of 
pariiament  gives  the  penalty  only  to  the  owner,  that 
shews  that  it  is  necessary  to  prove  that  the  information 
is  at  the  instance  of  the  owner.     But  here  it  is  not 
proved,  either  that  this  fishery  was  private  property,  or 
that  the  particular  person  named  in   the  information 
^as  the  owner.     Under  these  circumstances  the  same 
objection  occurs  as  was  relied  upon  in  the  case  of  The 
^ing  v.  Corden;  and  therefore  the  conviction  must  be 
quashed. 

Conviction  quashed. 

The  conviction  in  question  was  in  the  following 
form : — 
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1819*  County  of  Southampton  to  wit.    BE  it  Remembered,  That  on  tl^e  31j 

._  January  A.  D.  1818,  at  Sopley,  in  the  county  of  Southampton,  Sir  Henry  Farm 

Thp  Kino  of  Jirni  in  the  said  county  of  S.  K.C.B.  at  the  instaxice  and  m  the  behalf" 

agabut  the  honourable  Aime  Fane,  widow,  lady  of  the  manor  of  Avon  Tyrrisl,  |n  fe; 

Uamav.  g^j^  county,  came  in  his  proper  person  before  me  Jameg  Jopp,  Esq.  one  of  i^ 

in  the  above  justices  of  our  Lord  the  King  assigned  to  keep  the  peace  of  our  said  Lord  < 

case  on  5  Geo,  3.  King  in  and  for  the  said  county,  also  to  hear  and  determine  divers  l^lomiv 

c.  14.  8.  3.  for  trespasses,  and  other  misdemeanors  committed  within  the  same,  and  oiLe 

.    ^  £  ,  "*  *.      the  three  iustices  whose  hands  and  seals  are  hereunto  subscribed  and  s« 
private  fishery  m  "* 

enclosed  ground     '"'^^  upon  oath  to  him  by  me  then  there  administered  upon  the  Holy  Goapdli 

but  not  being  in    of  God,  gave  me  the  said  justice  to  understand  and  be  informed,  that^ 

a  park,  paddock,    Thursday  the  22d  January  A.  D.  1818  aforesaid,  at  5.  aforesaid,  in  the  cbnntf 

^    ^H*  Ar     /  ^'    ^^oresaid,  Francis  Daman,  of  Ringwood,  in  the  county  aforesaid,  gontlenntt, 

did  take,  kill  and  destroy  with  a  net  several  (b)  fi^h  in  a  certain  part  of  j(^ 

river  Avon  which  ran  in  certain  inclosed  grounds  within  the  said  manor,  b^gg 

private  property,  and  did  land  his  said  net,  with  the  said  fish  therein,  npqa 

a  certain  copyhold  garden  in  the  occupation  of  one  William  Tuck,  within  jke 

said  manor  at  S.  aforesaid,  in  the  county  aforesaid ;  the  said  F.  D.  baidi^|» 

'    acted  as  aforesaid  without  the  authority  of  the  said  A.  F,  and  without  and 

against  her  consent,  contrary  to  the  form  of  the  statute  in  that  case  made  and 

provided,  she  the  said  A.  F.  being  then  and  there  owner  of  the  said  patf  if 

the  s!ud  river,  fuad  of  the  fishery  of  the  same,  and  the  said  F.  D.  not  thi^  tffi 

there  having  any  just  right  or  claim  to  take,  kill,  carry  away,  or  destroy  ain 

fish  in  that  part  of  the  said  river,  and  the  said  part  of  the  said  river  wfaereb 

the  «aid  fiah  were  so  taken,  killed  and  destroyed,  by  the  said  F.  D.  as  afiofCr 

said,  not  then  being  in  any  park  or  paddock,  or  in  any  garden,  orchard,  91 

yard  adjoining  or  belonging  to  any  dwelling-house,  but  then  being  in  othei 

inclosed  grounds  then  being  private  property  at  S.  aforesaid,  in  the  cwH^j 

a&res(ud,  whereby,  and  by  force  of  the  statute  in  th^t  case  made  and  fysD 

vided,  the  said  F.  D.  hath  forfeited  for  his  said  offence  the  sum  of  51.  to  tiM 

said  A.  F.  the  owner  of  the  fishery  aforesaid  :  (c)    Whereupon  the  said  Si 

H.  F.  on  behalf  of  the  said  A.  F.  lady  of  the  said  manor,  and  owner  of  A 

fiishery  foresaid,  prayed  the  judgment  of  me  the  said  J.  J.  so  being  fpfi 

justice  as  aforesaid,  in  the  premises,  and  that  the  said  F.  D.  might  be  forth 

'■"■''■-■I       lit  ■■    T — ■  ■  ■ ■■        .     mini  L  ii'M^i^WCTg^Bgi 

(a)  If  the  fishery  was  not  in  inclosed  grounds,  then  the  proceeding  jhoati 
be  on  22  Car,  g.  c.  25,  s.  7. 

(b)  Here  the  number  and  description  of  the  fish  taken  should  have  bee 
stated,  as  "  divers,  to  wit,  ten  perch,  ten  carp,"  &c.     Ante  149-  n./. 

(c)  It  should  here  have  at  least  been  stated,  that  the  informs  swoM  Ik 
fore  the  magistrate  that  he  was  authorized  to  prosecute  by  the  owner  of  i4 

fishery,  as  thus :  "  And  the  said  Sir  if.  F.  upon  his  oath  aforesaid  furthi 
giveth  me  the  s£ud  justice  to  understand  and  be  infi^rmed,  that  he  tbe  am 
Sir  H.  F.  hath  been  and  is  duly  authorized  by  the  said  A,  F.  the  said  oiny 
of  this  fishery,  and  at  her  instance  and  on  her  behalf,  to  inform  me  the  sail 
justice  of  and  touching  and  concemuig  the  said  offence,  and  to  prosecute  tiii 
said  F.  D.  for  such  offence,  with  the  intent  to  recover  the  sum  of  5L  pursnao 
to  the  statute  in  that  .case  made  and  provided,  fQrmid.qn  the  b^luilf  of  tb 
said  A,  F.     And  thereupon  the  said,"  &:c. 
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"with  apprehended  and  brought  bcfbic  me  to  answer  the  said  complaint :  1819* 

whereupon  afterwards,  to  wit  on  this  gd  day  of  February  uistant,  being  by  •.— . 

virtue  of  a  certain  warrant  for  that  purpose  issued  by  me  the  said  J.  J.  htiag       Thk  Kino 

nicb  justice  as  aforesaid,  brought  before  us  J.  J.  Bemamn  BuUock,  and  against 

SamuH  Ckq)ham,  whose  hands  and  seals  arc  hereunto  subscribed  and  sel, 

being  respectively  justices  of  our  said  Lord  the  King  assigned  to  keep  the 

peace  of  our  said  Iiord  the  King  in  and  for  the  said  comity,  and  also  to 

leu  and  determine  divers  felonies,  trespasses,  and  other  misdemeanours, 

IQ  the  same  county  done  and  committed,  at  Ckriatckurch  in  tlie  said  county, 

to  answer  the  said  complaint  contained  in  the  said  inCurmatiou,  and  havii^ 

Vtrd  the  same  read,  and  the  said  Sir  H.  F,  being  alio  present  before  us,  and 

compluning  before  us  against  the  said  F.  D.  aforesaid  for  the  offence  afore- 

aid,  and  praying  that  he  may  be  convicted  thereof,  the  said  F,  D,  is  asked 

by  us  the  said  justices  if  he  can  say  any  tiling  for  himself,  why  the  said 

P.  jD,  should  not  he  convicted  of  the  premises  above  charged  upon  him  in 

fcrm  aforesaid,  to  which  the  said  F.  D.  saith  that  he  is  not  guilty  thereof. 

Kevertheless  on  the  said  2d  day  of  Feb,  instant  at  Christchureh  aforesaid,  in 

the  county  aforesaid,  J.  H,  of  the  parish  of  SopLey  in  the  said  comity,  servant 

to  the  said  Sir  U.  F.  a  credible  witness  in  this  behalf,  comcth  before  us  the 

■id  justices  in  hb  proper  person,  and  before  us  the  said  justices,  to  wit,  on 

tbe  said  2d  day  of  Feb,  instant,  at  Ckrmchwrch  aforesaid,  in  the  county  afore- 

lud,  being  duly  sworn  touching  the  premises  upon  the  Holy  Gospels  of  God 

^wn  his  corporal  oath,  to  him  the  said  J.  H,  then  and  there  administered 

by  OS  tbe  said  justices,  we  the  said  justices  having  then  and  there  foil 

power  and  authority  to  administer  the  said  oath  to  the  said  J.  H.  deposetb, 

sweareth,  and  upon  his  oath  aforesaid  affirmeth  and  saith  in  the  presence  (fl) 

of  the  said  F,  D.  at  Sopley  aforesaid,  in  the  county  aforesaid,  by  means  of  a 

certain  instrument  called  a  net,  take,  kill,  and  destroy  the  fish  (b)  in  a  certain 

part  of  the  said  river  Avon  at  Sopley  aforesaid,  in  the  county  aforesaid,  run- 

omg  by  and  adjmning  ground  in  the  occupation  of  the  said  Wm.  Tuckf  being 

inclosed  ground  within  the  said  manor;  which  said  part  of  the  said  river  was 

not  then  nor  is  in  any  park  or  paddock,  or  in  any  garden,  orchard,  or  yard 

adjomiog  or  belonging  to  any  dwelling  house,  but  then  was  and  is  in  other 

inclosed  grounds  then  and  there  being  private  property,  at  S(^pley  aforesaid, 

in  the  county  aforesaid;   and  that  the  said  Anne  Fane  then  andtheiewas 

and  still  is  the  true  and  lawful  owner  of  the  said  manor,  and  of  the  fishery 

of  the  said  part  of  the  said  river ;  (c)  and  thereupon  the  said  JP.  D,  having 


(a)  fiere  add  **  and  bearing.** 

(6)  Here  the  description  and  number  of  the  fish  ought  to  hare  been  stated. 

(cJ)  The  follovring  statement  should  here  have  been  inserted :  '*  And  the 
lud  Sir  H,  F.  a  credible  witness  in  this  behalf, -on  the  said  $d  day  of  February 
BMtmt,  at  &c.  aforesaid,  also  cometh  before  us  the  said  justices  in  bis  proper 
person,  and  before  us  the  said  justices  being  then  and  there  duly  sworn 
touching  the  premises  upon  the  Holy  Gospels  of  God,  upon  hisc(»*poral  oath 
to  him  the  sfud  Sir  H.  F.  then  and  there  administered  by  us  the  sdd  justices, 
we  the  said  justices  having  then  and  there  full  power  and  authority  to  ad- 
minister the  said  oath  to  the  said  Sir  H.  F.  deposeth,  sweareth,  and  upon  his 
oath  aforesdd  afhrmeth  and  saith  in  the  presence  and  hearing  of  the  said 
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1819*  heard  the  said  evidence  so  given  against  him  as  aforesaid,  is  asked  by  us  th». 

— -  said  justices  if  he  can  say  or  prove  any  thing  in  answer  to  such  evidence,  oc 

The  King        shew  why  he  should  not  be  convicted  of  the  onence  charged  upon  him  S 

aganutt  fQ^^j  aforesaid ;  and  because  the  said  F.  D.  dotli  not  nor  can  say  any  thiir- 

in  his  own  defence  touching  or  concerning  the  offence  so  charged  upon  hi  i 
as  aforesaid,  or  shew  why  he  should  not  be  convicted  of  the  same  offend 
although  he  the  said  F.  D.  hath  called  before  us  one  witness,  that  is  to  sa^ 
Stephen  Pardt/,  who  after  having  been  duly  swoni  can  say  nothing  touclur 
the  matter  in  question  for  and  on  the  behalf  of  the  said  F.  D.  (a),  and  in^ 
much  as  the  said  F.  D.  has  not  proved  or  alleged  that  he  had  the  author'^-r 
or  consent  of  the  said  A.  F.  being  such  lady  of  the  manor  and  owner  of  ^ 
fishery  aforesaid,  nor  shewn  that  he  had  or  hath  any  just  right  or  cl^i 
whatever  so  to  do :  therefore  il  is  on  the  said  2d  day  of  February  inst&nt,  « 
&c.  aforesaid,  by  us  the  said  justices  adjudged  upon  the  erideuce  < 
the  said  J.  H,  a  credible  wltuess  as  aforesaid,  according  to  the  form  oi 
the  statute  in  such  case  made  and  provided,  that  the  said  F,  D.  u 
guilty  of  the  offence  so  charged  upon  him  as  aforesaid,  and  that  he  the  said 
F,  D.  be,  and  he  is  hereby  convicted  by  us  the  said  justices  of  the  said  of- 
fence, according  to  the  statute  in  such  case  made  and  provided.  And  we 
the  said  justices  do  award  and  adjudge  that  for  the  offence  aforesdd  he  the 
said  F.  D,  (b)  hath  forfeited  the  sum  of  51.  of  lawful  money  of  Great  Britain 
to  the  said  A.  F,  the  owner  of  the  fishery  of  the  said  part  of  the  said  river, 
to  be  paid  as  the  statute  aforesaid  doth  direct  to  us  the  said  justices  for  the 
use  of  the  said  A.  F,  so  being  owner  of  such  fishery  as  aforesud.  Givea 
under  our  hands  and  seals,  at,  &c.  aforesaid,  this  '^d  day  of  February  in 
the  year  of  our  Lord  1818  aforesaid. 

J.  J.      (L.  S.) 
B.  B.     (L.  S.) 
S.  C.      (L.  S.) 


F.  D.  that  the  said  fishing  and  offence  were  done  and  committed  without  tfaf 
consent  of  the  said  Anne  Fane,  contrary  to  the  statute  in  such  case  made  and 
provided  ;  and  that  he  the  said  Sir  H.  F.  hath  been  and  still  is  duly  autho 
rized  by  the  said  Anne  Fane,  the  said  owner  of  the  said  fishery,  and  at  hei 
instance  and  on  her  behalf,  to  inform  us  the  said  justices  of  and  touching  aifd 
concerning  the  said  offence,  and  to  prosecute  the  said  F.  D.  for  the  same 
with  the  intent  to  recover  the  sum  of  5/.  pursuant  to  the  statute  in  that  case 
made  and  provided,  for  the  use  and  on  the  behalf  of  the  said  A.  F.*' 

(a)  It  should  have  been  stated  more  explicitly,  either  that  he  said  nothing 
relating  to  the  charge ;  or  the  particular  evidence  given  by  him  should  have 
been  set  forth.     See  ante  150,  in  notes. 

(6)  If  several  defendants  are  convicted  for  one  joint  offence,  here  say, 
"  they  the  said  A.  B,  C.  D.  and  E.  F,  have  each  of  them  forfeited  for  theii 
said  offence  the  sura  of  51"  &c. 
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Brown  against  Davis.  Monday, 

Feb,  8th. 

TTUTCHINSON  moved  for  a  rule  to  shew  cause  why  In  maffidivit to 

the  bail  bond  in  this  case  should  not  be  delivered  up  third^nouiti* 

to  be  cancelled  on  three  grounds.   1 .  That  the  affidavit  to  ^^  necwswy  to 

°  state  that  he  is 

hold  to  bail  was  made  by  a  deponent  without  describing  the  agent  or  at- 

himself  to  be  the  agent  or  attorney  of  the  plaintiff ;  plaintiff;  nor  U 

2.  That  the  affidavit  did  not  sufficiently  negative  the  J,^'^^. 

tender  of  Bank  of  England  notes :  and  3.  That  a  former  ti^e  the  tender 

.  of  Bank  of  Eng- 

action  had  been  brought  and  compromised,  but  renewed  land  notes,  if 
by  the  present  proceedings  for  the  same  cause  of  action.  ^Suected^fWHn 

the  affidavit  to 
shew  that  there 

Best  J.  If  the  defendant  is  not  justly  and  truly  in-  was  no  tender. 

debted  to  the  plaintiff  according  to  the  affidavit,  the  action  is  com- 
promised and 

a  second  is  brought  for  the  same  cause,  the  Coart  will  not  set  aside  the  bail  bond  unless  the 
proceedings  appear  to  be  vexatious,  (a) 


(a)  See  King  v.  Lord  Turner,  ante  58>  and  Bland  v.  Drake,  post  165.  The 
^ncaation  of  a  deponent  in  swearing  to  facts  which  it  does  not  appear  he 
coold  know,  constitutes  no  objection  to  the  affidavit  to  hold  to  bail,    PoUeri 
X  Be  Sousa,  4  Taunt,  154.     Andioni  v.  Morgan,  id.  231 .     The  43  G.  3.  c.  18. 
>•  t  does  not  cure  the  total  orabsion  in  the  affidavit  of  a  negative  of  tender  of 
^Nmk notes,  Wood^r,  Jenkins,  2  Smith,  156.  Tidd,  193 ;  but  it  cures  defecU  in  the 
daose  of  the  affidavit  which  negatives  the  tender,  unless  it  be  sworn  by  defend- 
ant that  no  tender  was  made,  7  Taunt,  407  ante  58.  By  Rule  Mich.  15  Car,  2, 
ng.  2,  "  It  Is  ordered,  that  if  a  defendant  shall  be  lawfully  delivered  from  an 
vrest  upon  any  process,  the  same  defendant  shall  not  be  again  arrested  at  the 
su&e  time  by  virtue  of  any  process  at  the  suit  of  the  same  plaintiff;  and  if 
Vij  attorney  or  plaintiff  shall  offend  in  the  premises,  the  name  of  such  attor- 
ney 80  offending  shall  be  struck  off  the  roll ;  and  further  as  well  the  said 
tttorney  as  the  plaintiff  in  the  said  process  named  shall  be  respectively  pu- 
nished as  to  the  Court  shall  seem  just.**    Discontinuance  of  an  action  is  not 
complete  so  as  to  entitle  the  plaintiff  to  arrest  the  defendant  upon  a  fresh 
^  until  the  plaintiff  has  tax^  his  costs.     MolUng  v.  Buchheltt,  3  M.  4*  5. 
153;  and  see  Cartioright  v.  Keehf,  7  Taunt.  192,  where  a  defendant  on  being 
Arrested,  gave  the  plaintiff  a  draft  for  part  of  the  demand,  and  agreed  to 
Kttle  the  remainder  in  a  few  days ;  on  which  the  defendant  was  discharged, 
bot  afterwards,  on  the  draft  being  dishonoured,  the  plaintiff  again  arrested 
^  defendant  on  the  same  affidavit,  and  the  second  arrest  was  held  regular. 
hdiford  V.  Maxwell,  6  T.  R.  52.    Vide  Imlay  v.  EUcsfen,  3  East,  309.  Ttdd, 
6  ed.  176  to  179. 
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deponent  is  liable  to  an  indictment  for  perjury; 
therefore  it  is  not  necessary  for  him  to  describe  hii 
as  agent  of  the  plaintiff.  With  respect  to  the  se 
objection,  if  there  is  any  thing  about  the  tender  of  ] 
of  Erkgland  notes,  that  will  do  without  expressly  i 
tiving  it;  and  as  to  the  third  objection,  as  the  i 
does  not  appear  to  be  malicious,  I  think  the  bail 
catmot  be  set  aside  on  that  ground. 

Rule  ref 


SfiTfioe  *Qf  dc>* 


■m 
ejceloMatti^ 

possession  is 
lusafficient, 
because  the 
affidavit  does 
not  state  that 
they  are  the  te- 
nants in  posses- 
w>n.(a) 


•Doe  on  the  demise  qfV avl  against  Hurs: 

^SrlNDAL  moved  for  judgment  against  the  c 

ejeCtov,  on  an  affidavit  stating  that  the  noti 

declaration  was  directed  to  Mrs.  and  Miss  Smith, 

executrixes  of  the  late  tenant  in  possession;  but  th< 

davit  did  not  state  that  they  were  tenants  in  .possei 

Best  J.  said  this  was  not  sufficient. 

Rule  ref 


(a)  Doe  dem.  The  Ooterdofs  of  the  Hospital  of  ^.  Margaret^  Wat. 
▼.  7?4e,  1  Moore  115.  A  notice  at  the  foot  of  a  declaration  in  ejectn 
iixed  to  the  door  of  an  empty  house,  addressed  **  To  the  personal  re 
tatives"  of  the  deceased  tenant  generally,  was  held  insufficient,  as,  i 
'had  been  representatives  who  had  taken  possession,  they  should  ha^ 
addressed  by  name.}  if  not,  the  lessor  of  the  plaintiffs  should  haveproc 
as  in  the  case  of  a  vacant  possession.  PerCwriam,  There  is  no  doi 
that  the  affixing  a  copy  of  the  declaration  on  the  door  of  the  premii 
Buffiteient,  but  the  difficulty  arises  on  the  fact,  whether  the  notice  w 
|>erly  addressed.  It  is  directed  to  the  personal  representative  or  repr 
fives  of  the  deceased  generally.  If  he  had  a  representative  who  hue 
■posnksion,-8tich  r^resentative  should  have  been  addressed  by  name  ;  i 
wetfe  DO  personal  representatives,  the  lessor  of  the  plaintiff  should  bai 
"Cbeded  as  in  the  «aseof  a  vacant  possession. 
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Eo"  parte  Anonymous.  Mmday, 

'^^URNEY  applied  to  readmit  two  attorneys  of  this  Wbeieannt- 

Court withoutgivingaTerm'snotice,and heground-  ^^f^j*^^^ 

ed  his  motion  on  an  affidavit  which  stated  that  these  een-  *ft«''  *>"  oertifi- 

.oatehu  expired, 

tlemen  had  for  a  great  many  years  regularly  taken  out  through  the  ^n- 
their  certificate,  but  for  the  current  year  they  had  re-  clcdc'whoiiM 
ceived  a  notice  from  the  Stamp  Office  Aat  the  duty  was  J^ll^S^^tif** 
not  paid.     On  inquiring  into  the  cause  of  this  notice,  ceniiScBte  re- 
they  discovered  that  one  of  their  clerks,  who  had  been  Court  'mil  wad- 
in  the  habit  of  paying  the  duty,  had  neglected  to  do  so  riJdngATenrfs* 
for  the  current  year  through  inadvertence.     In  support  ™>ti«»«<«) 
of  his  application  he  cited  ex  parte  Winter  (ft). 

Best  J.  inquired  of  the  Master,  as  to  the  practice, 
^ho  said  that  the  usual  practice  was  to  give  a  Term^s 
notice ;  but  his  Lordship,  on  the  authority  of  the  case 
referred  to,  granted  the  application. 


(a)  The  Court  wiJl  not  dispense  with  the  necessity  of  a  Term's  notice,  on 
Tadmisaioni  on  the  ground  of  pecuniary  embarrassments  and  illness,  unless 
the  attorney  has  discontinued  practising  during  the  interval.     Ex  parte 
AnoBymous,  1  Ith-Februafy,  post  207.  But  where  the  certificate  of  an  attorney 
in  the  country  had  been  omitted  to  be  taken  out  through  the  inadvertence  of 
the  agent  in  town,  the  attorney  was  readmitted  without  a  Term's  notice.     £z 
ptrte  Dent,  1  Bam,  ^  Aid.  187.    The  Court  said,  that  there  was  not  any 
nile  of  Court  requiring  the  notice,  but  the  Term  was  usually  annexed  to 
Kp()lications  of  this  kind.    The  rule  requiring  a  Term's  notice  on  original 
admission  b  the   R.  T.  31  Geo.  3.  4  T,  R. 379.  and  see  II.  T.  530eo.  3. 
K.B.  5  T.  R.  368.     In  Tidd^s  Practice,  6  ed.  80.  it  is  said,  that  in  a  late  in- 
stance the  Court  required  the  like  notice  to  be  stuck  up  and  entered  as  upon 
•n  original  admission.     Ex  parte  Vaughan,  E.  45  Geo,  3.  K.  B. 

(6)  1  Bam.  ^  Aid,  190. 
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Monday,  The  KiNG  agatTist  the  Justices  of 

Feb.  8th.  ^                                               •^ 

Where theCourt  f^AMPBELL moved  foramandamuscommandingl 

of  Quarter  Ses-  C  ,    .      ,                                     .                                            ,          . 

sions  confirmed  derendants  to  enter  continuances  on  an  appeal  agai 

an  order  of  two  j              ji-.'^'Pa.*                    i_- 

Justices  for  s»op-  ^^  ordcr  made  by  two  justices  tor  stopping  up  a  hij 

ping  up  a  nigh.  ^         fhe  appeal  came  on  to  be  heard  at  the  last  Qq 

way  without  •'                     *  ^ 

proof  that  the  ter  Sessions,  and  the  order  was  confirmed.     It  appear' 

order  was  pre-  i     ^     i                                  .            i     •       •        i_  • 

viousiy  made  at  howevcr,  that  there  was  some  irregularity  in  this  p 

:4SdX  '^^^^^"S'  i"^^'""^*'  ^^  '^^  °'^'i"  «°»1«1  "°t  be  confirm, 

pii^tionbcmg  unless  upon  proof  that  the  order  for  stopping  up  1 

Court  for  a  man-  highway  was  made  at  a  Special  Sessions.     This  v 

damus  to  enter  i-        ^     ^i            .i       •          /•                  j      -i 

continuances;  necessary,  according  to  the  authority  or  a  case  decid 

HeW  that  the  j^^   j^^gj.  Michaelmas  Term,  where  there  was  no  such  c 

Court  would  not  ' 

interfere  where  dence ;  but,  on  the  Contrary,  it  appeared  that  the  on 

the  Sts  ions  had  .                  ^      y  -    ^                                       -,               ry 

already  decided  lor  shidtting  up  the  highway  was  not  made  at  a  opec 

p^uUaryy^ithin  ScSsions. 
their  iurisdic- 


tion.  (a) 


Per  Curiam.  The  Sessions  appear  to  have  decic 
that  point,  and  we  cannot  interfere  where  the  Court 
Quarter  Sessions  have  decided  a  point  peculiarly  um 
their  cognizance. 

Rule  refufi 


(a)  The  55  Geo.  3.  c.  68.  which  gives  the  appeal  to  the  Quarter 
provides  that  if  no  such  appeal  be  made,  or  being  made,  such  order  and  ] 
ceedings  shall  be  confirmed  by  the  said  Court,  the  said  inclosures  may 
made  and  the  said  ways  stopped,  and  tlie  proceedings  thereupon  shall 
binding  and  conclusive  to  all  persons  whomsoever. 
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1819. 


Bland  against  Drake.  Tutuhy, 

Feb.  9ih. 


c 


only  deposed  as  to  his  belief  that  the  mo-   ^'^^'^^j^^thisde- 

•^         ^  ponent  verily  bC" 

;  and  2d,  it  was  not  entitled  in  Court,  nor  i'ei'es,wiiinotvi- 


fHITTY  on  a  former  day  moved  for  a  rule  to  shew  Fn  an  affidavit  to 

cause  why  the  defendant  in  this  case  should  not  be  ,„ade  by  the 

discharged  out  of  custody  on  filing  common  bail,  and  ft'i^*"\'iaintitf^"*' 

why  the  plaintiflF's  attorney  should  not  pay  the  costs  of  himsL-ifbeing 

the  bailable  process,  and  also  pay  the  costs  of  this  ap-  on  a  judgment 

plication.   He  grounded  his  motion  on  two  objections  to  lively  swom  to, 

the  affidavit  to  hold  to  bail,  and  on  an  affidavit  that  the  ***«  subsequent 

statement  that 

plamtm  was  a  transported  felon.  The  affidavit  to  hold  to  the  judgment  is 

bail  was  defective,  because  it  was  sworn  by  an  agent  of  the  paid  and  unsa-  * 

plaintiff,  who 

ncy  was  due  ,  ^ 

sworn  before  a  Judge  of  the  Court.     As  to  the  first  vit  not  entitled 

objection,  the  affidavit  to  hold  to  bail  was  thus,  "  Wil-  i"!!;!^^''''^' 

•^  '  '  purporting  at 

Ham  Yatman,  of,  &c.  gent,  the  attorney  specially  ap-  j'leibotto  have 

pointed  by  and  agent  of  William  Bland  now  residing  in  lore  j.  y,  de- 

the  town  of  Sidney  in  the  territory  of  New  South  Wales,  SieiT'':^',!' 

Burgeon,  maketh  oath  and  saith,  That  Richard  Drake  ^fl^ayit  that  the 

,     P        '  .  '  .  .  ,  plamtiff  is  now  a 

IS  justly  &nd  truly  indebted  unto  the  said  William  Bland  transported  fe- 
in  the  sum  of  2037/.  ISs.  upon  and  by  virtue  of  a  judg-   read  hi  answer 
meat  of  the  Supreme  Court  of  Judicature  in  and  for  the   h"oM  to^blT'^  *° 
territory  of  New  South  Wales  aforesaid,  recovered  by  the 
^MWilUam  Blarid  SLgalnst  the  said  Richard  Drake  in  the 
fourth  Term  A.D.  1817,  which  said  judgment  is  still  in 
ftrce  unpaid  and  unsatisfied  as  this  deponent  verily  be- 
iieoesJ*    The  affidavit  then  negatived  any  tender  in 
Bank  of  England  notes  according  to  the  belief  of  the 
deponent.     This  affidavit,  it  was  contended,  was  insuffi- 
cient to  hold  the  defendant  to  bail,  because  swearing  by 
an  agent  as  to  the  belief  that  the  debt  is  due,  was  held 
\y  a  great  number  of  authorities  to  be  insufficient.  In 
Kios  y.^Belifante  (a)  the  affidavit  lo  hold  to  special  bail 
vas  made  by  a  merchant  in  London  swearing  that  the 

(a)  2  Stra.  1209. 
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I8I9.        defendant  owed  the  plaintiff  270/.  as  appeared  by  air 
affidavit  made  by  the  plaintiff  in  jimsterdam,  which  th» 

agama  deponent  believed  to  be  true,  and  the  Court  said  **  lher» 
can  only  be  common  bail,  for  the  oath  abroad  is  n* 
ground  for  our  process,  and  then  tliere  is  nothing  bix: 
the  belief  of  a  third  person,  which  is  not  sufficient."  tH 
the  case  of  Claphamson  v.  Bowman  (a)  the  plaintiflS 
bookkeeper  swore  that  the  defendant  was  indebted  "V 
the  plaintiff  in  3400/.  for  money  had  and  received  fe; 
the  defendant  to  the  use  of  the  plaintiff,  as  this  depo 
nent  verily  believes,  and  the  Court  held  it  not  sufficient 
to  hold  the  defendant  to  special  bail.  And  in  the  case  of 
Van  Morsell  v.  Julian  {b)  the  plaintiff  being  a  merchant 
at  Amsterdam^  and  the  defendent  residing  in  London^ 
indebted  to  him  in  a  large  sum  of  money,  the  plaintiff 
made  oath  of  his  debt  before  a  Burgomaster  in  Holland^ 
who  certified  an  account  thereof  to  the  plaintifi^s  agent 
here,  who  made  an  affidavit  that  he  believed  the  said  oath 
and  account  current  to  be  true,  and  thereupon  sued  out 
a  writ  and  held  the  defendant  to  special  bail ;  but  the: 
Court  held  this  insufficient,  on  a  variety  of  authoritiefl^ 
and  therefore  (Hscharged  the  defendant  on  common  bail.. 
The  affidavit  in  the  present  case  was  not  such  a  posi- 
tive affidavit  of  the  plaintiff's  cause  of  action  which  the 
statute  12  Geo.  1.  c.  29  required,  and  therefore  on  the 
authority  of  this  act,  as  well  as  on  the  cases  above  re-^ 
ferred  to,  this  affidavit  was  insufficient  to  hold  the  de- 
fendant to  special  bail.  As  to  the  second  point,  it 
appeared  that  the  affidavit  was  not  entitled  in  any  Court, 
but  at  the  foot  of  it  purported  to  be  **  Sworn  at  the 
Filacer's  Office,  Pump  Court,  Temple,  this  9th  day  of 
December  1818,  before  John  Yates,  deputy  Filacer." 
This,  it  was  contended,  was  irregular,  according  to  seve- 
ral authorities. (c)     It  was  also  submitted,  that  as  it  was 

(a)  2  Stra.  n^6,  (b)  1  Wils.  231. 

(c)  Morley  v.  PoUard,  3  M.  ^  5. 157.     13  East.  183.     1  Bm.  4-  PuL  «71. 
and  Tuld  6th  ed.  183. 


PtAXl. 
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positively  sworn  that  the  plaintiff  himself  waa  a  co»*         M19* 
v^ieted  felon,  he  could  not,  according  to  the  recent  deer- 

Bland 

sion  in  Bullock*s  case,  sustain  the  action,  noc  was  ht        .^S"^"^. 

competeat  to  swear  to  the  debt,    Tidd^s.  Prac.  6  ed. 

181,  note  d'j  and  that  as  the  agent  who  swore  to  the 

debt  must  derive  his  information  from  such  party,  the 

rule  referred  to  was  applicable  to  this  case;  and  though 

in  general  a  contradictory  affidavit  cannot  be  received, 

it  is  otherwise  where  the  affidavit  to  hold  to  bail  has 

1>6en  luade  by  a  person  convicted  of  f^o&y.-^lYdltf s 

Frac.  6  ^d.  U)i6. 

Best  J.  before  whom  this  motion  waa  first  mi^, 
s«id,Tbe  oaseof  Fan  Morsell  v.  JtUiaB  can  hardly  be  con- 
sidered as  an  authority  at  this  time  of  day,  for  if  that  case 
be  law,  merchants  abroad  would  be  in  a  dreadful  situa- 
tion.   I  &ink  I  may  positively  say  that  that  case  is 
now  of  no  authority.     1  should  be  glad  to  know,  if  this 
affidavit  is  not  sufficient,  how  can  a  better  affidavit  be 
framed  by  a  person  residing  here  as  the  agent  of  apo-. 
ther  abroad.    I  think  that  if  an  agent  in  England 
sv^ears  that  he  believes  the  debt  to  be  due,  that  is  the 
highest  evidence  you  can  have  of  the  existence  of  tb^ 
debt.     I  think  the  deponent  in  this  case  swears  as  posi« 
tively  as  under  the  circumstances  of  the  case  he  can 
*W^ear,  and  I  think  it  would  be  a  mischievou3  doctrinie 
^o  lay  down  that  such  an  affidavit  is  not  sufficient.  The 
^ther  cases  which  have  been  cited  I  do  not  think  h^lp 
^he  case  at  all.    With  respect  to  the  second  objection^  I 
Understand  that  that   was  taken   before    my  Brother 
^ayUy  at  chambers,  and  that  he  was  of  opinion   that 
U  was.  uot  tenable,  because  ^he  Court  will  take  judicial 
notice  of  the  Filacer  as  one  of  its  officers.     The  case  of 
TAc  King  V.  Hare^  (a)  seems  to  give  some  colour  to  ^l^i.e 
objection ;  but  I  will  mention  the  case  to  my  Brother 


•  -        fc   .  -^4 


(«)  15  East.  189. 
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18 19-        Baylejfi  and  if  he  thinks  there  is  any  thing  in  it^  the 
«  defendant  will  have  the  benefit  of  it.     As  to  the  other 

i>LAND 

agamst  objection,  I  think  there  is  no  weight  in  it.  The  aflS* 
davit  was  not  made  by  the  supposed  felon,  but  by  a 
party  competent  to  swear,  and  who  had  sworn  posi- 
tively, and  therefore  the  contradictory  affidavit  could 
be  received.  But  if  the  defendant  had  any  defence  om. 
the  ground  alluded  to,  he  must  plead  it. 

Chitty  now  mentioned  the  case  again,  and  sub« 
mitted  that  the  12  Geo.  1.  c.  29>  requires  a  positive  affi- 
davit of  the  debt,  and  admitting  that  an  agent  of  a 
party  abroad  may  swear  to  belief,  yet  before  the  defen- 
dant can  be  held  to  bail  on  such  affidavit,  a  Judge's 
order  must  be  obtained  ;  and  in  addition  to  the  autho- 
rities already  referred  to,  he  cited  a  manuscript  case 
of  Jllen  v.  Barry,  (a)  argued  by  Tindal  for  the  plain- 


(a)  Michaebnas  Terra  J  815,  MS.  of  a  gentleman  at  the  bar.  Tlie  affidavit  in 
that  case  was  sworn  11  July  1815,  at  the  Bill  of  Middlesei  office,  and  "  the 
deponent  W,  R.  of  &c.  swore  that  he  liad  latel  y  received  from  his  correspond- 
ent J.  D.  of  PhUaddplm  in  America,  a  letter  dated  the  2^d  of  May  last,  in- 
closing two  promissory  notes,  one  of  them  bearing  date,  &c.  wherebj  E.  B, 
promised  to  pay  twelve  months  after  date  to  the  order  of  F.  C.  S.  6500  dol- 
lars 87  cents,  which  bill  appears  to  be  indorsed  by  the  said  F.  C.  S, ;  and 
the  other  of  the  said  notes  bearmg  date,  &c.  whereby  the  said  E.  B.  pro- 
mised to  pay  twelve  months  ufter  date  to  the  order  of  the  same  F.  C.  S.  1266  J 
dollars  and  79  cents.  And  this  deponent  saith  that  the  said  letter  contained 
an  affidavit  purporting  to  be  swo.ii  by  the  said  J,  A.  at  Philadelphia  on  the 
S2d  of  May  1815,  whereby  the  said  /.  A.  on  his  oath  said  that  the  said  E.  B, 
was  indebted  to  him  in  the  sum  of  9503  dollars  and  37  cents,  including  a 
calculation  of  interest  up  to  the  20th  day  of  June  then  next  and  now  past;  and 
which  sum  appears  to  have  been  calculated  as  being  due  upon  the  said  notes. 
And  this  deponent  saith  he  belicveth  the  sum  of  9503  dollars  is  of  the  value 
of  liSOOl,  and  upwards,  sterling  money  of  England.  And  this  deponent  believa 
that  the  said  £.  B.  is  justly  and  truly  indebted  to  the  said  /.  A,  in  the  sum  of 
23002.  sterling,  fur  principal  and  interest  upon  the  said  notes.  And  this  de- 
ponent saith  that  the  said  K  B.  hath  not  tendered  or  offered  to  pay  to  Hua 
deponent  the  said  sum  of  2300/.  in  any  note  or  notes  of  the  Governor  and 
Company  of  the  Bank  of  England,  and  he  believes  the  said  E.  B.  hath  not 
offered  to  pay  the  same  in  any  such  note  or  notes  to  any  other  person  or  per- 
sons. (Signed)  W.  R.**  Bqmewell  and  Spcsnkey  moved  to  make  a  rule  abso- 
hite,  on  the  ground  that  this  affidavit  of  debt  without  a  Judge's  order  was 


■ 

^nffident,  and  cited  tlie  above  case  iii  Wilson  ^  Strange.  After  hearing 
^Bwfci  contra,  Mr.  J.  Dampier  said  **  This  affidavit  upon  a  production  of  the 
^%uinents  referred  to  might  have  been  sufficient  to  huve  induced  a  Judge 
to  make  an  order  for  holduig  the  defendant  to  bail.  Imky  v.  EUesfen,  2  East. 
^7.  Bat  clearly  without  such  an  order  the  proceeding  was  irregular,  and 
therefore  the  rule  must  be  made  absolute.'' 


Dhasi. 
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tiff,  Barnewell  and  Spankei/  for  the  defendant,  where         1819. 
time  defendant  was  discharged  by  Dampier  J.  upon  a        r        • 
similar  affidavit,  on  the  ground  that  no  Judge's  order         agaimt 
VkSki  been  obtained.     He  submitted  that  the  wbrds  "  as 
tliis  deponent  verily  beheves,"  appHed  to  the  whole  of  the 
£i.iitecedeut  part  of  the  affidavit,  inasmuch  as  it  would 
"be  unnecessary  to  qualify  the  swearing  to  the  judgment 
being  in  force  and  unsatisfied,  if  the  deponent  meant 
in  the  first  part  of  the  affidavit  to  swear  positively  that 
t\ie  defendant  was  still  indebted.     The  words,  as  to 
belief,  must  therefore  be  construed  to  qualify  the  whole 
affidavit,  which  was  consequently  defective. 

Abbott  C.  J.  There  is  no  doubt  that  such  an 
affidavit  as  that  in  the  case  referred  to  of  Allen  v.  Barry, 
without  a  Judge's  order  would  not  be  sufficient;  but  the 
affidavit  in  this  case  is  perfectly  different  from  the  one 
in  the  case  referred  to,  because  here  there  is  a  positive 
averment  that  the  defendant  isjustly  and  truly  indebted  to 
the  plaintiff,  on  a  judgment  recovered  in  the  Colony  of 
^ew  South  Wales.  The  words  "  which  judgment  re- 
mains in  force  unpaid  and  unsatisfied,"  form  a  new 
sentence,  which  is  not  connected  with  the  previous 
positive  averment  that  the  money  is  due.  I  think  there 
is  nothing  in  the  objection^  because  it  is  impossible  for 
the  deponent  to  swear  in  any  other  manner.  The 
cases  referred  to  in  Wilson  and  Strange  are  not  to  be 
considered  as  authorities  upon  this  point. 

HoLROYD  J.  Swearing  to  belief  merely  will  not 
^0;  but  here  it  is  sworn  in  positive  terms  that  the  debt 


170 
1819. 


Bland 

I>BAKE. 
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is  subsisting.     The  party  takes  upon  himself  positi 
to  swear  that  the  money  is  still  due. 

Best  J.  said^  that  since  the  case  was  before  htm 
had  looked  into  the  authorities  in  order  to  satisfy  1 
self  that  his  opinion  was  well  founded^  and  he  bad  : 
the  cases  of  Munroe  v.  Spinks,  (a)  and  Cren 
V.  Lox>el  (A),  which  were  decisive  authorities  upon 
subject. 

Chitty  did  not  press  the  other  point,  as  he  un 
stood  it  had  been  overruled  at  chambers. 

Rule  refusi 

(a)  8  r.  R.  284. 

\b)  8  T.  E.  418.  In  this  case  the  Court  said,  that  though  affidavits  to 
to  bail  must  in  general  be  positive,  yet  the  Courts,  from  the  necessity  o 
thing,  have  relaxed  the  rule  in  the  instances  of  assignees  of  bankrupti 
executors,  who  are  only  required  to  swear  to  the  best  of  their  belief. 
Court  however  did  not  say  that  those  exceptions  were  the  ne  plus  ultra, 
being  founded  upon  principle,  other  cases  standing  in  part  ratioue, 
requiring  the  same  relaxation  of  the  general  rule»  must  be  governed  b; 
same  principle. 


Read  against  Fore. 

f^MYN  moved  for  a  rule  to  shew  cause  why  the 
vice  of  an  attachment  against  the  defendant,  for 
performing  an  award,  might  not  be  deemed  good 

ney  shall  he  suf- 
ficient, although  it  be  sworn  that  repeated  attempts  have  been  made  to  serve  defendant 
sonally  with  a  copy  of  the  awaid,  but  he  was  not  to  be  tound;  and  ahhuugh  it  is  suggested 
defendant  keeps  out  of  the  way  to  avoid  being  served,  (a) 


Tttesdajft 
Feb.  9th. 

Court  will  not 
grant  a  rule  that 
service  of  at- 
tachment on  de- 
fendant's attor- 


(a)  Blander  v.  Penleage,  6  Taunt.  813.  The  Court  will  not  infer  th 
award  has  come  to  the  actual  possession  of  a  party,  in  order  to  grotm 
attachment.  Per  Curiam.  Since  there  is  no  evidence  of  an  ackuow! 
ment  by  the  defendant  that  the  award  had  come  to  his  hands»  we  ca 
even  from  these  strong  facts  infer  it  for  the  purpose  of  placing  him  iu 
tempt. — And  in  order  to  support  an  attachment,  plaintiff  must  shew  thi 
has  demanded  what  was  due  to  him,  and  if  he  bat  demanded  more  tb«D 
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vice  by  serving  it  upon  the  defendant's  attorney.     H«         1819» 
produced  an  affidavit,  from  which  it  appeared  that  re-         j. 
peated  attempts  had  been  made  personally  to  serve  the         agamu 
defendant  with  a  copy  of  the  award,  but  that  be  was 
never  to  be  found  at  his  house ;  and  therefore  it  was  in- 
sisted, that  there  was  strong  reason  to  believe  the  defen- 
dant kept  out  of  the  way  for  the  purpose  of  avoiding 
service,  in  order  to  throw  the  plaintiff  over  the  Term  ; 
but  the  affidavit  did  not  set  forth  suf^cient  matter  to 
establish  that  fact ;  and  tlierefore 

The  Court  said,  it  would  be  a  dangerous  precedent 
to  establish  in  cases  of  attachment,  if  this  rule  were  to 
be  granted  upon  such  an  affidavit. 

Rule  refused. 


doe^  Sie  cannot  have  an  attachment  for  non-compliance.  Strutt  v.  Rogen, 
7  Tam^nt.  219;  fi  Marsh,  324  j  Tidd,  6th  ed.  881;  Imp.  K.  B.  8th  eO. 
742,     S. 


MuNROE  against  Howe.  Tuetday/ 

^  Feb.  9th. 

JjATTy  on  a  former  day,  obtained  a  rule,  calling  An  omission 
upon  the  plaintiff  to  shew  cause  why  the  bail  bond   part o^f  the^ biir 
ID  t-Viis  case  should  not  be  delivered  up  to  be  cancelled,   ^}  ^^^^^>  of 

*  '    the  cause  of  ac- 

ancj     ivhy  the  defendant  should  not  be  discharged  on  tion  for  which 
^^^irimon  bail  instead  of  special  bail,  on  an  objection  to   arrested  on  bail- 
^'J^    ac  etiam  part  of  the  bill  of  Middlesex,  on  which  the  frregCn^^^ 
"^f^^ndant  had  been  arrested,  inasmuch  as  it  did  not  set   cannot  be  hoiden 

r  .        .  to  special  bjal 

^"^  till  the  true  cause  of  action  m  pursuance  of  13  Car.  2.  thereon.(a) 
St.    ^,  c.  2.     The  defendant  was  arrested  on  a  bill  of 


V.^*-')  In  making  the  arrest,  the  ac  etinm  part  of  the  writ  is  to  be  regarded, 
^f  the  writ  begin  as  against  two  defendants,  and  the  ac  etiam   be  only 
one,  that  one  only  can  be  arrested,  and  the  plaintiff  may  declare 
Um  alone.    KervaU  v.  Joiutt  and  another,  7  Taunt,  458. 
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18 19.        Middlesex  for  the  sum  of  300/.  the  amount  of  a  bill  of 
■  exchange  of  which  he  was  acceptor,  but  the  bill  simply 

againtt         Stated  the  sum  of  300/.  without  going  on  to  state  that 
the  money  was  due  on  promises ;  and  he  relied  upon  the 
express  words  of  the  above-mentioned  statute^  whicl^ 
provides  that  no  person  arrested  upon  any  bailable  pro- 
cess, wherein  the  true  cause  of  action  was  not  particu^ 
larly  expressed,  should  be  compelled  to  give  security 
for  his  appearance  in  any  sum  exceeding  40/.     In  con- 
sequence of  this  act,  and  in  order  to  preserve  the  jurisr 
diction  of  civil  causes  to  B.  R.  to  the  same  extent  as 
before,  the  ac  etiam  clause  was  invented,  in  which  the 
true  cause  of  action  is  expressed,  in  addition  to  the  ge- 
neral complaint  of  trespass,  which  gives  the  Court  juris- 
diction.    Much  of  the  practice  of  the  Court  depended 
upon  positive  rules  rather  than  on  general  reasoning. 
If  this  rule  were  not  to  obtain,  the  whole  of  the  ac  etiam 
clause  might  be  omitted  in  the  bill.     It  ought,  how- 
ever, to  appear  on  the  face  of  the  bill  itself,  whether  or 
not  it  be  bailable  process.    The  indorsement  was  only 
to  ascertain  the  amount,  and  had  reference  to  the  con- 
tents  of  the  bill.     He  referred  to  Davison  v.  Frost  (a)  in 


(a)  2  East  305.  In  that  case  an  omission  in  the  ac  etiam  {Kurt  of  the  writ 
of  the  sum  for  which  the  defendant  was  arrested  was  held  irregular,  and  the 
defendant  was  discharged  on  filing  common  bail.  By  rule  Hil.  S  Geo.  2,  it 
was  onlered,  that  where  any  defendant  shall  be  arrested  by  virtue  of  any 
process  issuing  out  of  this  Court,  in  which  the  cause  of  action  shall  be  spe- 
cially specified  and  expressed,  or  a  copy  of  such  process  shall  be  delivered  to 
any  defendant  according  to  the  form  of  the  statute  in  such  case  lately  made 
and  provided,  and  the  plaintiff  thereupon  shall  declare,  the  defendant  in  such 
case  shall  not  have  liberty  of  imparling  without  leave  of  the  Court  in  that 
behalf  first  granted,  but  shall  plead  thereunto  withm  the  time  allowed  by  the 
course  of  the  Court  to  defendants  sued  by  original  writ,  and  for  want  thereof 
judgment  may  be  entered  agunst  such  defendant  by  default.  In  the  same 
Term,  1738,  a  notice  was  stuck  up  in  the  K.  B.  office,  that  all  clerks  and 
attomics  that  intend  to  proceed  according  to  the  above  rule,  are  to  take  no- 
tice tliat  in  suing  out  such  writs  they  do  not  insert  in  the  ac  etiam  the  whole 
declaration  at  length,  but  only  describe  the  cause  of  action  shortly,  according 
to  the  specimen  hereunder  set  forth,  varying  the  same  as  the  nature  of  the 
action  shall  require,  vis.  in  an  action  for  goods  sold — **  Of  a  plea  of  tre^wss. 


UKi  also  to  a  bill  of  the  said  Q.  against  the  aforesaid  D.  for  fifty  pounds  for 
^vers  goods,  wares  and  merchandizes  sold  and  delivered  to  the  said  D.  by 
^  aforesaid  Q.  according  to  the  custom,"  &c.  And  the  notice  gives  other 
&niu  for  money  laid  out,  money  lent  and  received,  and  in  debt,  covenant, 
Xttolt,  and  on  a  note  of  hand.    Rules  and  Orders,  K.  B,  HiL  3  Geo,  2. 

(a)  Id.  ibid.  By  stat.  5  G.  2.  c.  97.  sec.  5.  it  is  enacted,  that  no  special 
^  nor  process  specially  expressing  the  cause  of  action,  shall  issue,  unless 
^  ouise  of  action  amount  to  101.  (extended  to  tol.  by  51  Geo.  3.  c.  124. 
«ec.l.) 


MUNHOB 

agoitut 
HowB. 
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support  of  the  objection,  at  the  foot  of  which  case  a         18 19- 
smnmary  form  was  given  (a). 

Adolphus  shewed  cause  against  the  rule,  and  submit- 
ted that  the  bill  of  Middlesex  contained  sufficient  cer- 
tainty in  the  ac  etiam  clause,  according  to  the  13  Car.  2. 
St.  2.  c.  2.  He  admitted  the  authority  of  the  case  Da- 
xmn  V.  Frosty  and  certainly  the  question  was,  whether 
the  Court  would  be  concluded  by  the  decision  in  that 
case. 

Abbott  C.  J.  I  think  that  case  a  decisive  autho- 
rity, and  for  any  thing  that  appears,  this  may  be  a  bill 
of  trespass^  and  not  upon  promises.  It  is  quite  clear 
that  the  particular  cause  of  action  must  be  expressed  in 
th^  ac  etiam  clause. 

Rule  absolute. 


I8I9. 
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TWjrfoy, 
Feb.  9th. 

Where  the 
plaintiff  took  an 
assignment  of 
the  bail  bond, 
and  afterwards 
gave  notice  of 
exception  to  the 
bail  without  en- 
tering it ;  Held 
that  plaintiff's 
irregularity  in 
not  entering 
an  exception  was 
not  waived  by 
defendant's  hav- 
ing given  two 
notices  of  justifi- 
cation, under 
one  of  which 
the  bail  justified, 
and  therefore 
held  that  pro- 
ceedings should 
be  stayed,  but 
the  bail  bond 
was  not  to  be 
delivered  up  to 
be  cancelled,  (a) 


HoDsoN  against  Garrett. 

]/^URWOOD  on  a  former  day  obtained  a  rule  calli 

on  the  plaintiff  to  shew  cause  why  the  bail  bond  ^ 
this  case  should  not  be  delivered  up  to  be  cancelled,  wi-i 
costs,  to  be  taxed  by  the  Master;  and  why  all  furthr  ^ 
proceedings  should  not  be  stayed  on  the  ground  < 
irregularity. 

Chitty  now  «hewed  cause  against  the  rule,  and  con- 
tended, 1st,  That  there  was  no  irregularity  in  the  pro- 
ceedings ;  and,  2nd,  Supposing  them  to  be  irregular, 
the  rule  moved  for  was  too  large  in  its  terms.  The 
facts  were  these:  the  plaintiff  had  taken  an  assign- 
ment of  the  bail  bond,  but  he  had  not  entered  an  ex- 
ception to  the  bail.  Two  notices  of  justification  had 
been  served,  under  one  of  which  the  bail  justified ;  but 
the  defendant  had  not  afterwards  served  the  plaintif 
with  a  rule  for  the  allowance  of  bail.  The  irregularitj 
therefore  complained  of  was,  that  the  plaintiflf  had  noi 
previously  entered  an  exception  to  the  bail ;  but  it  was 
now  contended  that  it  was  too  late  under  these  circum- 
stances for  the  defendant  to  take  advantage  of  this  ob- 
jection, in  not  having  entered  the  exception.  It  was 
admitted  on  both  sides  that  the  defendant  had  had 
notice  of  the  exception,  though  it  had  not  been  entered; 
but  inasmuch  as  the  defendant  had  acted  upon  the 
notice,  though  not  actually  entered,  he  was  not  at  li- 
berty now  to  take  advantage  of  the  objection.  In  all 
events  his  rule  was  too  large,  because  even  though  the 


(a)  In  C.  P.  notice  of  justification  of  bail  is  a  waiver  as  between  the  par- 
ties of  a  neglect  to  give  notice  of  exception,  though  it  is  not  a  waiver  with  re- 
spect to  the  sheriff  so  as  to  support  a  rule  to  bring  in  the  body.  Cchem 
r,  Davis,  1  H,  Bla,  80.     Rogers  v.  Maplebach,  1  H.  Bla,  106. 
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objection  was  valid,  the  bail  bond  on  that  ground  could 
not  be  delivered  up  to  be  cancelled.  The  utmost  that 
could  be  gained  by  this  rule  was  a  stay  of  proceedings. 

Abbott  C.  J.  There  is  no  doubt  that  the  exception 
oiaght  to  be  entered  according  to  the  practice  of  the 
Court,  and  I  do  not  think  the  defendant  waives  his  ob- 
jection by  having  acted  upon  the  notice  merely,  and 
fcVierefore  I  think  the  proceedings  irregular.     There  is 
something  which  the  plaintiff  ought  to  have  done,  which 
ii€  has  not  done.     At  the  same  time,  however,  I  think 
tslie  defendant's  rule  is  too  large  in  calling  upon  the 
Court  to  set  aside  the  bail  bond.     That  part  of  the  rule 
^ich  relates  to  the  stay  of  proceedings  must  be  made 
absolute,  but  as  to  the  other  it  must  be  discharged. 

Rule  absolute  accordingly. 


1819. 

HODSON 

againgt 
Gabrktt. 


Lane  against  Sewell. 

ft/ILDE  moved  to  make  a  rule  absolute,   calling 
upon  the  sheriff  of  Cornwall  to  refund  4/.  8s.  and 
to  pay  the  costs  of  the  application.     It  appeared  that 
the  under-sheriff,  upon  receiving  a  special  jury  process, 
tad  received  eight  guineas  as  his  fee  for  executing  it. 
The  Master,  upon  the  subsequent  taxation  of  the  costs, 
had  allowed  only  3/.  for  the  sheriff's  fee.     Two  appli- 
cations had  been  made  to  refund  the  difference,  before 
the  present  application. 


(o)  Vide  Pearson  v.  Mmflwrd,  1  Taunt.  416.  where  the  Court  refused  to 
illow  the  expenses  of  sheriff  of  Yorkshire  in  summoning  knights  to  appear 
^t  Wesbmnster  in  a  real  action.  The  sheriff  cannot  maintain  an  action  for 
expenses  in  keeping  possession  of  goods  under  ^.^.  at  request  of  plaintiJlT. 
^ftc  ▼.  Bnelock,  3  Camph.  3!r4.  2  M.  ^  S,  294.  And  see  Imp,  K.  B.  8th 
^  Sra.  as  to  fees  on  special,  jury. 


Wednesday, 
Feb,  10th. 


The  sheriflf  will 
not  be  allowed 
extra  expenses 
of  summoning 
special  jurors  dti 
account  of  their 
febiding  at  a 
distance  from 
each  other;  and 
Court  will  make 
a  rule  absolute 
for  the  sheriff  to 
refund  malkty 
received  on  this 
account,  al- 
though he  has 
actually  ex- 
pended all  the 
money,  (a) 
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1819. 


Lane 

agamst 
Skwell. 


Raine  shewed  cause  upon  an  affidavit,  stating, that  the 
sheriff,  upon  account  of  the  distance  the  jurors  resided 
from  each  other,  had  been  under  the  necessity  of  issuing 
summonses  to  seven  different  bailiffs,  to  each  of  whom  he 
had  been  obliged  to  pay  sums  that  left  him  nothing  for 
himself,  and  prayed  that  it  might  be  referred  to  the 
Master,  to  see  if  the  sum  taken  was  unreasonable. 


The  Court  conferred  with  the  Master,  and  stated, 
that  the  Master  did  not  allow  a  fee  with  refereiice  to 
the  trouble  in  each  particular  case,  but  upon  a  general 
average;  and  as  the  course  proposed  would  lead  to  ad- 
ditional trouble  and  expense  in  every  case,  it  could  not 
be  granted.  With  regard  to  the  statement,  that  the 
expenses  to  which  the  sheriff  had  been  put,  left  him  no 
remuneration  for  himself,  the  Court  said  it  was  not  ne- 
cessary he  should  have  any,  that  summoning  the  jury 
was  part  of  his  general  duty  as  sheriff.  The  rule  was 
therefore  made  absolute  with  costs. 


Wednaday, 
Feb,  10th. 


The  Court  will 
not  discharge  a 
rule  for  special 
jury  where  there 
is  sufficient  rea- 
son to  believe 
that  it  is  material 
to  the  defendant 
to  have  his  case 
tried  by  a  spe* 
cial  jury,  (a) 


Cradocic  against  Davis. 

f^HITTY  on  a  former  day  obtained  a  rule  calling  on 

the  plaintiff  to  shew  cause  why  the  rule  for  a  special 

jury  in  this  case  should  not  be  discharged  on  an  affidavit, 

stating  that  the  action  was  brought  for  goods  sold  and 

delivered,  after  indulgence  given,  for  which  a  bill  of 


(tt)  In  C.  P.  the  Court  will  not  discharge  a  rule  for  a  special  jury,  where 
it  has  been  regularly  obtained,  but  where  delay  is  suggested  as  the  motive 
for  obtaining  the  special  jury,  and  not  satisfactorily  denied,  the  cause  will  be 
directed  to  be  tried  at  the  sittings  in  Term,  unless  such  terms  are  offered  as 
will  obviate  the  objection.  Bloiam  v.  Broum,4  Taunt.  470  ;  Tidd,  6  ed.  841. 
The  application  to  try  the  cause  at  the  sittings  in  Term  must  be  made  to  the 
judge  at  Nisi  Prius.  Johrum  v.  Coke  and  Gas  Light  Company,  7  Tiniii/.390. 
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exchange  had   been  taken,  and  therefore  it  was  con-         1819. 
tended  that  this  was  not  a  case  which  need  be  tried  by       ^. 

Craoock 

a  special  j  ury .  agama 

Datii. 

Wilde  shewed  cause  against  the  rule^  and  urged  that 
as  the  bill  of  exchange  had  been  given  under  very  pecu- 
liar circumstances,  it  might  furnish  the  defendant  with 
a  very  just  ground  of  defence;  and  as  it  was  sworn  to 
be  material  to  him  to  have  the  case  tried  by  a  special 
jury,  the  Court  would  not  deprive  him  of  the  advantage 
of  having  his  cause  tried  in  that  manner. 

Chittif  in  support  of  his  rule  said,  tliat  as  the  bill  of 
exchange  had  been  given  in  payment  of  the  goods  for 
Ae  price  of  which  this  action  was  brought,  it  was  deci- 
sive evidence  that  the  defendant  had  promised  to  pay; 
^nd  therefore  it  could  not  be  said  that  this  was  a  fit  case 
^  be  tried  by  a  special  jury. 

The  Court  said  that  there  might  be  circumstances, 
subsequent  to  the  drawing  of  the  bill,  material  to  the 
defendant  in  the  present  action,  and  from  what  had 
been  stated  there  seemed  to  be  no  reasonable  ground 
for  depriving  the  defendant  of  the  advantage  which  he 
sought  in  having  his  case  tried  by  a  special  jury. 

Rule  discharged. 


N 
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18  W. 


Wednesday,-  ChAPMAN  Offam^/ DrUNNING. 

Feb,  10th. 

The  present  de-    A  RULE  wm  havinff  been  obtained  in  this  case  for 

fendant  ob-  jflL  J^     ,  -  n 

tained  a  judg-  judgment  as  in  case  or  a  nonsuit^ 

ment  against 
the  plaintiff 

"np-^|or  Gtirney  now  shewed  cause,  and  suggested  that  the 

*    tne  lat"  i         .  .  i  •  •  t 

ter  having  suf-     defendant  in  this  case  had  brought  an  action  against  the 
to'gobydSault,  plaintiff  in  C.  B.  where  he  recovered  a  verdict  and  6b-- 
although  he  had  tained  judement  fof  12/.  and  costs.     It  appeared  that 

a  claim  against  »'       o  rr 

the  defendant  he  was  himself  indebted  to  the  plaintiff  in  the  sum  oF 

he  neglected  to  10/.  but  no  set-off  had  been  pleaded  in  that  action.  The 

MtioI^H^ow  plaintiff  in  the  present  action  had  tendered  the  debt 

brought  an  ac-  and  costs  upon  that  judgment,  no  credit  being  given  to 

recover  that  de-  him  for  the  10/.  which  the  present  defendant  owed  him, 

Court  held  and  his  clerk  gave  a  receipt  for  the  money.     The  pre- 

fend^t^had**of-  ^^"^  action  was  therefore  brought-  to  recover  the  10/. 

fered  to  allow  which  had  been  disallowed  on  settling  the  other  case. 

the  plsdutiff  the  .  «»        i  •        i         •  i     i 

101.  he  might      Ihc  aiTidavit  now  offered  in  shewing  cause  stated,  tndt 
judgmentas^in'  ^^^  defendant's  attorney  had  told  the  plaintiff's  attor- 

case  of  a  non- 
suit, unless  the  plaint]^  would  eith^  give  a'peremptory  imd^rtaking  tQ  try  at  the  qext  sittings*^ 
or  discontinue  the  action  and  pay  costs,  (a) 


(a)  Wh^rA  4  dtfend^uit'  has  a  set-off  agahist  the  plaintiff,  and  does  not 
appear  at  the  trial,  the  plaintiff  ftiay  either  take  a  verdict  for  the  whole  sum 
he  proves  due,  subject  to  be  reduced  to  the  sum  due  on  the  balance  of  ac- 
counts, if  the  defendant  will  afterwards  enter  into  a  rule  to  bring  no  action 
fur  the  set-off,  or  he  may  take  a  verdict  for  the  smaller  sum,  with  a  special 
indorsement  on  the  postea,  as  a  foundation  for  the  Court  to  stay  proceedings, 
if  another  action  should  be  brought  for  the  amount  of  the  set-off,  Laing 
V.  Chatham^  1  Campb.  252.  The  practice  of  giving  judgment  as  in  case  of  a 
nonsuit,  is  regulated  by  the  14  Geo,  2.  c.  17.  which  enacts,  that  where  any 
issue  is  joined  in  any  action,  and  the  plaintiff  neglect  to  bring  the  issue  on  to 
be  tried  according  to  the  course  and  practice  of  the  Court,  it  shall  be  lawM 
for  the  Judge  or  Judges  of  the  Courts  respectively,  at  any  time  after  such 
neglect,  upun  motion  made  in  open  Court  after  notice,  to  give  the  like  judg- 
ment for  the  defendant  in  such  action  as  in  cases  of  nonsuit,  unless  the  Judge 
or  Judges  shall  upon  just  reasonable  terms  allow  any  further  time  for  the 
trial  of  such  issue.    See  the  decisions  upon  the  act,  Udd,  6th  ed«  820, 1,  &c. 
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ney  after  he  had  received  the  debt  and  costs  in  the         1819* 
former  case,  that  he  had  deceived  his  clerk  by  inducing      ^  — 

'  ^  .  Chapman 

him  to  take  a  receipt  for  the  debt  and  costs  without  agaimt 
deducting  the  10/.  and  that  he  might  proceed  with  the 
present  action  at  his  peril,  for  he  would  move  for  judg- 
ment, as  in  case  of  a  nonsuit.  Under  these  circum>- 
stances  he  submitted  that  this  rule  must  be  discharged 
^with  costs^ 

Chitty,  contrsL,  urged,  that  as  the  plaintiff  had  neg- 
lected to  plead  the  set-off  in  the  Court  of  Common 
I^leas,  and  had  suffered  judgment  to  go  by  default,  he 
^^as  not  now  at  liberty  to  bring  the  present  action  to  re- 
cover the  10/.  which  he  might  have  claimed  on  the  ad- 
Jiistment  of  the  first  action.  The  affidavits  on  the  part 
^f  the  defendant  positively  swore  that  the  defendant 
^**^as  always  ready  and  willing  to  allow  the  plaintiff  the 
^01.  in  account. 

Batley  J.    It  appears  to  me,  that  if  the  plaintiff 
^n  this  action  had  pleaded  a  set-off  to  the  defendant's 
Action  in  the  Common  Pleas,  he  would  have  had  no 
<iausc  of  action  at  the  time  he  commenced  these  pro- 
ceedings.   The  plaintiff  therefore  was  wrong  originally, 
*or  had  he  pleaded  a  set-off  the  defendant  must  in  all 
events  have  had  a  verdict  for  the  balance.    By  bring* 
iHg  his  action  afterwards^  having  missed  the  opportu- 
nity of  getting  his  demand  allowed,  he  is  entitled  to 
Uo  indulgence.  Upon  the  plaintiff's  own  shewing,  there 
is  nothifig  in  thds  case  to  be  tried,  and  therefore  he 
should  either  give  a  peremptory  undertaking  to  try  at 
the  sittings  after  the  present  Term,  or  discontinue  the 
section  upon  payment  of  costs.      The  rule  was  dis- 
ciharge^  upon  the  latter  alternative. 


N  2 
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Hf^Hcmi^  Lee  against  Cary. 

lu  AUchMimas  T  AST  Term  it  was  ordered^that  the  attachment  which 
oiSilma  an  at-  issued  against  the  sheriff  in  this  cause  should  stand 

th!o*«h«^S*"*^  as  a  security  for  the  debt  and  costs^  it  appearing  on  that 
stand  as  a  secu-  occasion  that  the  plaintiff  had  lost  a  trial  in  conse- 

rity  for  the  debt  /.ii/^i,.  !•  r^  o 

and  oMts  in  the  quence  of  the  defendant  s  irregularity.  On  a  rormer 
hl'tSg  hLi^TJ^^  day  in  this  Term,  Holt  obtained  a  rule,  calling  on  the 
gular  notice  of    plaintiff  to  shew  cause  why  so  much  of  the  role  above 

the  attachment.     *  •'  , 

In  thb  Tern  he  mentioned  as  related  to  the  attachment  standing  as  a 
charge  that  part  security  should  not  be  discharged,  the  application  hav- 
t^lit^hZ^    '°g  ^^^^  ™*^^^  ^^  *^  instance  of  the  sheriff. 

standing  as  a  se- 
curitTy  urging 

that  he  was  no  Reader  now  shewed  cause,  and  objected  that  the 

Cit  iriie°C<Hirt  ^'  application  was  too  late,  inasmuch  as  it  was  the  duty 
held  the  applica-  ^f  ^|,g  sheriff  to  have  appeared  last  Term,  when  the 

tion  too  late,  (a)  '^'^  '  ^ 

Court  ordered  the  attachment  to  stand  as  a  security. 
This  had  been  a  regular  attachment ;  and  in  last  Term 
Espinasse  appe«u:ed  of  counsel  for  the  defendant,  and 
the   Court   on   that  occasion  decided,  that    as    the 
plaintiff  had  lost  a  trial,  it  was  but  reasonable  that  tlite 
attachment  should  stand  as  a  security  for  debt  and 
costs.     If  the  sheriff  had  any  objection  to  urge  to  this 
proceeding,  it  was  his  duty  to  have  applied  to  the  Comrt 
in  that  Term  to  set  aside  the  attachment.    The  sheriff 
could  not  now  call  upon  the  Court  to  re-argue  the  ques- 
tion as  to  the  irregularity  of  the  attachment.  There  was 
no  pretence  for  saying  that  he  was  taken  by  surprise  by 
the  course  which  the  proceedings  took  last  Term,  be- 


(a)  When  a  trial  has  been  lost,  the  Conrt  will  not  set  aside  an  attachment 
obtained  against  the  sheriff,  bat  direct  it  to  remain  in  the  offiiee  and  stand  as 
a  security  to  the  plabtiff  for  the  sum  recorered.  Gnaxt  v.  WUBamt,  4  T.  B, 
35t.  Tidd,  6th  ed.  307.  It  is  incumbent  on  the  plaintiff  to  shew  by  aii- 
daTit  b  what  manner  the  trial  has  been  lost,  by  proring  the  date  of  the  deli- 
Tery  of  the  declaration^  &c.     The  Kmg^,  The  Sheriff  of  ^ary,  6  Tomt.  606. 


Cabt. 
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cause  it  was  distinctly  sworn  upon  the  affidavits^  that        1819* 
when  the  attachment  was  served  the  officer  who  made  ^ 

Lib 

the  present  application  was  present  in  the  sherifTs  of-         a^ahut 
fice,  and  he  was  told  that    the  sheriff  was  attached. 
Under  these  circumstances  the  sheriff  came  too  late^ 
and  therefore  the  rule  must  be  discharged. 

Holt,  in  support  of  the  rule^  urged^  that  as  the  she- 
riff was  no  party  to  the  rule  made  in  last  Term,  he  could 
not  be  bound  by  it,  and  therefore  he  was  at  liberty  now 
to  come  and  set  that  part  of  it  aside  which  affected  his 
security. 

Abbott  C.  J.  I  know  of  no  instance  of  a  rule  being 
opened  in  this  way.  When  the  case  was  before  the 
Court  in  last  Term,  there  was  nothing  to  shew  that  the 
attachment  was  irregular.  It  appears  that  the  sheriff 
bad  had  regular  notice  of  the  attachment,  and  therefore 
if  he  had  any  thing  to  urge  against  it,  he  ought  to  have 
come  to  the  Court  as  soon  as  possible. 

Baylby  J.  The  attachment  was  granted  on  the 
18th  of  November y  and  the  sheriff  does  not  apply  to  set 
it  aside  until  this  Term,  and  that  is  clearly  too  late.  It 
is  not  suggested  that  the  former  application  to  the 
Court  was  made  without  his  privity  or  consent — he  does 
Qot  swear  that  he  did  not  know  of  any  such  application 
bemg  made.  Under  these  circumstances,  the  Court 
cannot  now  grant  him  any  relief. 

HoLROYD  J.  and  Best  J.  concurred. 

Rule  discharged  with  Costs. 
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Ifednetday,  ABRAHAM  agattlSt  CoATES. 

Fdt.  10th. 

Where  a  second  1^  POLLOCK  shewed  cause  against  a  rule  ob- 
mKput"off  *  taiued  by  Barnewall  to  put  off  the  trial  of  this 
atrial,  the  Court  cause^  and  contended  that  as  this  was  a  second  applica- 

vrill  not  compel 

the  defendant      tioo  (which  was  admitted)  the  defendant  ought  to  pay 

to  pay  the  money     ,  •    .      ^        . 

into  Court  or      the  money  into  Court,  or  give  security. 

give  security,  (a) 

* 

Bayley  J.  referred  to  the  Master,  and  decided  that 
by  the  practice  the  plaintiff  was  not  entitled  to  the 
terms  he  asked  for ;  and 

The  rule  was  made  absolute. 


(a)  As  to  the  causes  and  manner  of  putting  off  a  trial,  see  Jidd,  6tb  ed. 
826—9. 


WedneMday,  ViNCENT  Gcilt.  agaklSt  GrOOME. 

Feb,  lOtb. 

Sham  pleas  ten-  'TjECLARATION  on  assumpsit.,  Plea  Tton  assumpsit 
wWch  required  *^  ^^^  second  and  Subsequent  counts,  Goncludtng  to 

different  modes    the  countrv.    Plea  to  the  first  count  of  a  set-off  on  a 

of  trial,  and 

pleaded  so  as  to  rccognizance  alleged  to  have  been  acknowledged  by 
tiff.'S  aside  with  ^^^  plaintiff  to  the  defendant  in  the  Court  of  CoDimon 
costs  to  be  paid    Pleas,  with  a  prout  patet  of  a  record  in  this  Court. 

by  the  attorney,  '  r  r 

though  he  was 

structed  by  the  ChiUy  on  a  former  day  obtained  a  rule  for  the  de- 

pfead^^a'^^tory  ^^ndant  and  his  attorney  to  shew  cause  why  the  plaintifi 
P^^*"  should  not  be  at  liberty  to  sign  interlocutory  judgment  as 

for  want  of  a  plea,  and  why  the  defendant  or  his  attor- 
ney should  not  pay  the  costs  of  the  application.  He 
now  contended,  upon  the  authority  of  the  cases  o 
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Thomas  t.  Fandermorlen,  2  Bar,  and  Aid.  197-  Bentley        1819* 
T.  Geod/akey  id.  199-  that  this  sham  plea  was  pleaded       „ 
contrary  to  the  practice  of  the  Court ;  that  it  not  only         ^ami 
occasioned  two  issues^  the  one  to  be  tried  by  a  jury,  and 
the  other  by  the  record,  but  was  so  framed  as  to  etidea- 
Tour  to  entrap  the  plaintiff  by  averring  the  existence  of 
the  reoord  in  this  Court,  when  it  was  previously  cUleged 
that  it  was  a  recognisance  acknowledged  in  the  Court 
of  Gommon  Pleas. 

I>.  Pollock  shewed  cause,  and  admitted  that  the  plea 
could  iK)t  be  supported,  but  produced  an  affidavit  of  the 
defendant,  which  stated  that  his  attorney  had  on  former 
occarions  pleaded  dilatory  pleas  for  him,  and  that  he 
desired  him  to  adopt  the  saxne  course  in  the  present 
action.  It  was  contended,  therefore,  that  the  attorney 
having  framed  the  plea  according  to  his  client's  instruc- 
tions, he  ought  not  to  be  made  personally  liable  for  the 
costs,  and  so  much  of  the  rule  as  related  td  him  ought 
to  be  discharged.     But 

The  CotJRT  said,  this  is  a  very  improper  plea^  and  the 
attomey  ought  to  pay  the  costs. 

Rule  absolute. 


Willis  against  Osborne.  wednaday, 

Feb,  10th. 

J^SPINASSE  on  a  former  day  abtaitied  k  rule  calling  where  a  cause 
upon  the  defendant  to  shew  cause  why  so  much  of  ^^  to^arWtra- 
the  award  made  in  this  cause,  which  related  to  the  costs  ^^^*  ^^^  *^® 

costs  are  direct- 
ed to  abide  the 
event,  that  must  be  taken  to  mean  the  legal  event ;  and,  therefore,  where  the  arbitrator  found 
no  damages  for  the  plaintiff  in  an  action  of  trespass  to  land»  and  directed  both  parties  to  pay 
their  own  costs,  It  wais  held  that  the  plaintiff  w^  cfntitled  tonoc6sts,  because  the  legal  event  of 
the  fefereiice  would  not  carry  costs*  {a) 


(a)   Ward  v.  MaUander,  6  East.  489.  where  a  verdict  is  taken  for  tOL  in 
trespass  subject  to  an  award  of  damages,  and  the  costs  to  abide  the  event,  if 
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of  the  action  between  the  parties  should  not  be  set  aside. 
It  appeared  that  the  action  was  in  trespass,  for  entering 
the  close  of  the  plaintiff^  but  the  parties  agreed  to  refer 
the  cause  to  arbitration,  and  by  the  terms  of  the  sub- 
mission it  was  directed  that  the  costs  should  abide  the 
event.  The  arbitrator  had  awarded,  that  the  defendant 
had  trespassed  on  the  plaintiff's  land,  and  had  directed 
the  defendant  to  pull  down  a  chimney  he  had  erected 
thereon ;  but  he  had  not  awarded  any  damages  to  the 
plaintiff,  inasmuch  as  it  appeared  that  each  party  had 
been  respectively  trespassing  on  the  other's  premises, 
and  had  directed  each  party  to  pay  their  own  costs,  and 
that  each  should  pay  a  moiety  of  the  costs  of  the  award. 
Under  these  circumstances,  it  was  contended  that  as  the 
costs  were  to  abide  the  legal  event  of  the  arbitration, 
the  plaintiff  was  entitled  to  the  costs  or  the  cause,  not- 
withstanding  this  award. 

Chitty  now  shewed  cause  against  the  rule,  and  said 
that  as  this  was  a  reference  of  all  matters  in  difference 
between  the  parties,  it  was  competent  for  the  arbitrator 
to  direct  how  the  costs  should  be  paid.  The  costs  were 
not  to  be  regulated  by  the  event  of  the  particular  cause, 
but  by  the  result  of  the  inquiry  into  all  the  matters  in 
dispute  between  the  parties.  The  arbitrator  had  in  fact 
decided  nothing  in  favour  of  the  plaintiff,  and  therefore 
as  he  was  entitled  to  no  damages,  he  was  entitled  to  no 
costs.  He  referred  to  Szdnglehurst  v.  Altham  (o)  as  de- 
cisive of  this  case. 


the  arbitrator  find  less  than  40«.  damages  the  plaintiff  cannot  have  his  costs, 
though  it  be  also  found  that  the  trespass  was  wilful,  and  that  the  defendant 
should  pay  the  plaintiff  his  costs,  for,  costs  being  directed  to  abide  the  event, 
means  the  legal  event,  and  the  authority  of  a  Judge  to  certify  for  costs  where 
the  trespass  is  wilful  (see  8  &  9  T^.  3.  c.  11.  s.  4.)  is  not  trans/erred  to  the 
arbitrator  under  such  a  rule  of  reference. 


(ffl)  3  r.  /?.  138. 
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Espinasse  in  support  of  the  rule  said^  that  where         1819* 
parties  enter  into  arbitration  bonds,  the  arbitrator  can-        w""" 
not  go  beyond  the  power  given  him.'   The  costs  in  this         aganut 
case  were  to  abide  the  legal  event,  and  therefore  the 
arbitrator  had .  no  right  to  ingraft  any  adjudication  of 
his  own  upon  the  subject  of  costs.     An  arbitriator  may 
award  costs  without  any  express  authority  for  that  pur- 
pose, but  still  he  cannot  interfere  with  the  legal  event 
ofthecause.  (a) 

The  Court  said  that  there  was  no  doubt  about  the 
principle  applicable  to  these  cases,  but  the  question 
was,  whether  this  case  came  within  the  principle  ?  Here 
the  plaintiff  would  not  be  entitled  to  costs  according  to 
the  legal  event,  unless  there  were  40s.  damages,  because 
this  was  not  a  trespass  where  the  freehold  came  in 
qnestion.  Suppose  this  was  a  decision  at  nisi  prius, 
the  plaintiff  could  not  recover  costs  unless  there  was  a 
certificate  of  the  Judge;  but  an  award  does  not  amount 
to  a  certificate.  The  only  objection  to  this  award 
seemed  to  be,  that  the  arbitrator  had  used  words  which 
*ere  not  necessary.  He  need  not  have  said  any  thing 
about  costs,  because,  as  he  had  awarded  no  damages, 
the  plaintiff  would  be  entitled  to  no  costs.  The  arbi- 
trator had  found  that  a  trespass  had  been  committed, 
I  hut  unless  he  awarded  damages  to  the  amount  of  405. 
the  consequence  of  the  legal  event  contended  for  here 
could  not  follow. 

Rule  discharged. 


(a)  Roe  ex  dcm.  Wood  v.  Doe,  2  T,  R,  644. 
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IS  19.  ♦    • 

Wednmday,  WaDWORTH  OgoiflSt  AWLEK. 

Feb,  lOtfa. 

n^^'*  uS'"  j4^0^  PHUS  on  a  former  day  obtained  a  rule,  caU, 
torefimdthe  on  the  plaintiff's  attorney  to  shew  cause  why 

Middlesex,  it      &hould  not  refund  the  costs  of  the  bill  of  Middli 
«?^i^?JL*5,*     issued  in  this,  cause^  and  why  he  should  not  answer. 

no  precipe  or  7  ^ 

warrant  to  prose-  matters  of  the  affidavit,  and  pay  the  costs  of  thit^aiK 

cute  was  filed  in  ^  r  J  i'TT. 

the  office;  and     cation.    The  affidavit  of  the  defendant  stated^  tha 
not  amwering^'^  February  1817  he  was  served  with  the  copy  <rf  a 
thcXaiitre-    of  Mddfeej:,  at  the  suit  of  the  plaintiff,  tbaithe.] 
ladng  thereto,     paid  costs  upon  it  to  the  amount  of  21.  Ss.  diat  in*! 
^  vember  last  he  searched  at  the  Bill  of  Middksex  Off 

and  found  that  there  was  no  preci<pe  or  warrant  t^i| 

secute  filed. 

Barrow  now  shewed  cause^  and  stated  that  the  1 
bad  been  issued  by  a  clerk  of  the  plaintiff's  ation 
and  he  contended  that  it  was  regularly  is&ued,  as 
peared  by  the  writ  annexied  to  his  affidavit. 

Adolphus,  in  support  of  the  rule,  urged  that  it 
impossible  for  a  precipe  to  have  issued  without  be 
able  to  find  some  traces  of  it  in  the  office.  The  ^ 
itself  now  produced  bore  upon  the  face  of  it  the  appi 
ance  of  fabrication,  and  the  fact  of  no  trace  of  it  he 
to  be  found  in  the  office,  was  a  strong  confirmatioi 
the  suspicion. 

The  Court  having  inspected  the  writ,  ordered 

rule  to  be  made  absolute,  and  directed  an  attachm 

to  issue  against  the  plaintiff's  attorney,  for  not  ansv 

ing  the  matters  of  the  affidavit. 

Rule  absol 


(a)  See  Tidd,  6th  ed.  158  \  and  see  the  Forms  of  Praecipes,  7W*s 
4th  ed.  75.    Imp,  K.  B.  8th  ed.  160, 1. 
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Cooper  against  Johnson.  f^amh' 

AH  AM  on  a  former  day  moved  to  set  aside  the  award  Where  a  cause 
in  this  case,  on  the  ground  that  the  authority  of  the  "g^of  nUi  pnus 
arbitrator  was  countermanded  by  the  death  of  one  of  the  Jj*  *^^*^?*T' 

^  the  death  of  one 

parties  before  the  award  was  published.    By  an  order  of  the  parties  at 

•    -      ,  ,        .  y         .     .  y./.  .  TT    11  I        ^^1  time  before 

of  riitx  fT%u^  at  the  sittmgs  at  frestminster  rlall  on  the  the  award  made 
22dof  June  last,  all  matters  in  difference  between  the  ofJh^^wtrator's 
tmrties  were  referred  to  an  arbitrator.    Before  the  latter  authority,  and 

.    *  .  the  Court  will 

made  his  award  the  plaintiff  died,  but  notwithstanding  set  aside  an  a- 
(fais  the  executors  were  entitled  to  enter  up  judgment  sequenUy  to 
on  the  authority  of  stat.  17  Car.  2.  c.  8.  (A)  »"^^  ^^***- W 

Gurney  now  shewed  cause  against  the  rule,  and  cited 

t(Ats  V.  Ward  (c)  as  a  decisive  authority  against  this 

application,  because  there  it  was  expressly  held  that  the 

death  of  one  of  the  parties  is  a  revocation  of  the  arbi- 

-   trator's  authority. 

Adam  in  support  of  his  rule  cited  Turner  v.  Coimptr  {d) 

in  aid  of  the  principle  he  contended  for.    There  a 

rule  was  taken  by  consent  to  refer  it  to  the  Prothonotary 

to  inquire  i«to  the  quantum  of  the  debt  and  the  value 

•  of  the  goods  levied,  and  before  the. Prothonotary  made 


(a)  Vide  Tousmnt  v.  Hartop,  1  Moore,  287,  where  a  verdict  was  taken  for 

'.Ad  plaintiff  by  consentj  .subject  to  the  award  of  an  arbitrator)  such  reference 

I  kiqg  nutboriEed  by  an  order  of  .niii  jmitf,  and  the  defendant  died  after  the 

.  leidict,  but  before  the  award,  and  the  arbitrator  after  such  death  made  his 

.  award*  ^trdering  a  verdict  to  be  entered  for  the  defendant ;  it  was  held  that 

tbe  award  was  bad,  as  the  death  of  the  de£^ndant  was  a  revocation  of  the 

•  BrbitmtotrV  authority.     But  see  Bower  v*  Taylor,  E.  7,-56  Qeo.  3,  cited  in 

dtUxieU  on  Arbitrations,  p.  SO. 

;-(&)  By  that  statute,  ijt  48  enacted,  **  that  Uie. death  of  .either  party  between 
tiie-vefdiofeand  the  judgment  shall  not  hereafter  be  alleged  for  eiror,  so  as 
tfucb  .judgment  be  entered  within  twQ  Terntt  aft^r  such  verd^t" 
(c)  1st  Mars.  366.  (d)  BtnkCh  210. 
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his  report  the  plaintiff  died ;  his  executor,  oo  his  appli- 
cation to  stand  in  the  plaintiff's  place,  was  made  a  party 
to  the  rule,  and  the  Prothonotary  was  directed  to  pro* 
ceed  without  the  consent  of  the  defendant  to  this  rule. 


The  Court  however  said  that  the  judgment  of  the 
Court  of  Common  Pleas  in  the  case  o{  Pottsy.fVardmiai 
govern  their  decision.  There  it  was  distinctly  held  that 
the  death  of  one  of  the  parties  is  a  revocation  of  the 
arbitrator's  authority.  It  would  be  well  that  in  future 
the  orders  of  reference  at  nisi  prim  should  cotitaiot 
clause  so  as  to  make  the  award  binding  notwithstabd- 
ing  the  death  of  one  of  the  parties.  This  would  prevent 
a  great  deal  of  inconvenience  to  the  parties,  and  would 
prevent  the  repetition  of  motions  of  this  kind. 

Rule  discharged. 


Saturday, 
Feb.  lOth. 


Bernard  against  Winnington. 


Where  an  attor-    JJEADER  ou  a  former  day  obtained  a  rule  calling 
^^fi^te^'onthe  ^^  ^«  plaintiff  to  shew  cause  why  the  defendant 

25th  of  ivbocm-     should  uot  be  discharged  out  of  custody,  and  why  the 

oer,  was  arrested  ^  ''  "^ 

in  the  beginning  bail-bond  should '  not  be  delivered  up  to  be  cancelledi 

of  January,  put 

in  bail  above*  and  did  not  apply  to  the  Court  to  avail  himself  of  his  privilege  ontii  the  Sd  of 

February;    HeM  that  the  application  was  too  late,  (a) 


(a)  If  an  attorney  or  other  officer  of  the  Court  be  arrested,  he  may  in 
general  move  to  be  discharged  on  common  baili  Redman's  Case,  1  Mod.  10 ; 
i  Keb.  555 ;  2  Salk.  544  ;  1  Wiis.  298,  Wheeler's  Case.  An  attorney  or  offi- 
cer of  a  different  Court  was  formerly  obliged  to  find  special  bail,  and  plead 
his  privilege  in  abatement,  Snee  v.  Humphreys,  1  Wils.  506,  8  &dk,  544f 
fi  Stra.  864,  2  Lord  Baym.  1567,  sc.  This  distinction  however  seems  to  be 
now  abolished,  and  in  a  late  case  where  an  attorney  of  the  Court  of  Commoii 
Pleas  was  arrested  on  an  attachment  of  privilege,  at  the  suit  of  an  attorney  of 
the  King's  Bench,  that  Court  ordered  the  bail-bond  to  be  delivered  up  to  be 
cancelled  on  his  entering  a  common  appearance.  Beck  v.  Lewht,  Tiii, 
6th  ed.  Add*  1231,  &  see  id.  200. 


WiNNINOTOir. 
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and  whj  all  further  proceedings  should  not  be  stayed         1819* 
without  costs.    The  affidavit  upon  which  this  motion       „• 
iffis  madCj  stated  that  the  defendant  was  an  attorney  of   ^^  aganut 
the  Court,  having  taken  out  his  certificate  on  the  25th. 
of  November  last,  since  which  time  he  had  been  prac- 
lising  as  ah  attorney.    He  was  arrested  in  the  early  part 
of  January,  and  he  did  not  make  this  application  until 
Ae  Sd  of  February. 

Chiity  now  shewed  cause  against  the  rule,  and  con- 
tended,  1st,  That  this  application  was  too  late,  because 
the  defendant  had  put  in  bail  above,  which  was  a  waiver 
of  the  irregularity;  and  2dly,  That  as  it  appeared  to  be 
distinctly  sworn  that  the  plaintiflF  had  not  the  slightest 
reason  to  believe  that  the  defendant  was  an  attorney  at 
tie  time  he  was  arrested,  it  would  be  a  sufficient  answer 
to  the  application. 

The  CotJRT  said  that  the  motion  was  clearly  out  of 
time,  having  been  made  after  bail  above  had  been  put 
in,  and  not  until  the  dd  instant ;  and  therefore  on  that 
ground  the  rule  must  be  discharged. 

Rule  discharged. 


190  > 
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1819. 


Wednesdaafi 
Fdb.  lOtb. 

JudgmeDt 
signed  and  exe- 
cution  taken 
out  for  costs  in 
an  action  on 
judgment  with- 
out leave  of  a 
Court  or  Judge 
under  i"he 
4S6.3.C.46.S.4. 
held  irregular ; 
but  where  recog« 
nizancesofbail 
were  taken  in 
C.  P.  and  bail 
were  sued  in   ' 
that  Court  to 
judgment,  and 
having  no  pro- 
perty, actions 
were  brought  on 
the  judgment  in 
K.  B.  in  order 
to  take  their 
persons;  costs 
were  allowed 
by  the  Court 
nunc  pro 
tunc,  (a) 


Armstroko  against  Filler. 

^H£  plaintijflf  commenced  an  action  in  the  Commob  i 
Pleas  against  ^.  B.  and   the  defendants  became!- 
bail  above  in  that  action^  and  after  judgment  agaimA  1 
the  principal,  the  plaintiff  proceeded  by  scire  faeu»yf{ 
against  the  defendants  as  the  bail  on  their  re6ogni- 
zancess  and  obtained  judgment  against  them  by  defairlt 
He  then  arrested  the  defendants  in  an  action  of  debt  in  -., 
this  Court  on  that  judgment  against  the  bail,  and  in  tir 
Michaelnuis  Term  last  obtained  judgment  on  demurrer^')  > 
and  taxed  costs  without  applying  to  the  Court  for  costi.i' 
under  the  43  Geo.  3.  c.  46.  and  in  the  vacation  took-«r 
the  defendants  in  execution  under  a  capias  ad  sati»*'^. 
faciendum  for  the  debt  and  costs.     The  defendant  on  Ik  or 
former  day  in  this  Term  moved,  on  an  affidavit  stating 
these  circumstances,  for  a  rule  nisi    to  set  aside  the 
judgment  and  execution,  and  that  he  should  be  dis- 
charged out  of  custody  on  the  ground  of  such  irregularity   . 
in  signing  judgment  for  costs  without  the  leave  of  the 
Court. 


Marryat  now  shewed  cause  on  an  affidavit,  stating 
that  by  the  practice  of  C.  B.  bail  could  not  be  taken  on 
a  ca.  sa.  and  that  they  had  in  this  case  sold  off  nearly 
all  their  goods,  and  that  there  was  rent  in  arrear  in  re- 
spect of  their  houses,  and  therefore  the  plaintiff  brought 
the  action  on  the  judgment  in  this  Court,  in  order  to 
take  the  defendants  in  execution.  He  contended  that 
this  was  a  case  in  which  the  Court  would  consider  that 


(a)  The  Court  allowed  the  costs  of  an  action  on  a  judgment,  where  ibe 
defendant,  after  judgment  was  obtamed,  sued  out  a  writ  of  error,  and  then 
pleaded  inal  tid  record  to  the  action  on  the  judgment,  Gamwell  v.  Borfcery 
5  Tamt,  ?64. 
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hie  plaintiff  dugbt  to  be  allowed  the  coats,  and  would  1810*' 

cw  ffive  them  to  the  plaintiff  nunc  pro  tunc,  and  not  .  """"" 

istorb  the  judgment  which  was  signed  for  costs,  to*'  agmmt 
rhicfa  the  plaintiff  Was  in  justice  entitled  • 

Chittyj  contr^,  cited  fi  Taunton  1  IS,  4.  and  other 
nthdrities  collected  m  Tidd.  6  ed.  1 155,  (a)  and  sub- 
oitted,  that  as  the  plaintiff  thought  proper  to  commence 
lis  action  originally  in  C.  B.  he  must  be  taken  to  be 
ronusant  of  the  practice  of  that  Court,  and  having 
sleeted  to  proceed  in  a  Court  in  which  the  persons  of 
lie  bail  were  not  liable  to  be  taken,  he  ought  not 
Lfierwards  to  be  permitted  to  resort  to  this  Court  and 
>ioceed  for  the  costs  merely  with  a  view  to  take  the 
>ail  in  execution.  He  contended,  that  in  actions 
Lgamst  bail  no  arrest  is  in  general  permitted,  and  that 
>j4e  old  law,  the  person  could  not  be  taken  in  execu- 
ionfor  the*  breach  of  any  contract^  and  a  recognizance 
>f  bail  is  a  contract,  and  this  was  one  reason  why  the 
Cotirt  of  C.  B.  do  not  permit  a  ca.  sa,  against  bail. 
He  also  urged  that  the  plaintiff  ought  not  to  have 
arrested  the  defendant  jn  the  action  on  die  judgment, 
^-nd  therefore  the  proceedings  were  vexatious,  and  con- 
*€qjiently  the  rule  ought  to  be  made  absolute  with 
-ostg. 

Peir  Ciiriam.  There  is  no  ground  for  supposing  that 
^^9e  defendants  have  been  wilfully  oppressed.  With 
^pect  ta  the  original  proceedings  in  the  Common 
'^,  nothing  could  be  more  natural  than  that  the  pro- 
ceding  should  be  taken  in  the  Court  in  which  the  re- 
ognizances  of  bail  were  given,  and  it  could  not  be  sup- 
osed  at  that  time  that  there  would  be  any  necessity  of 


(a)  In  C.  P.  bail  ovBOOt  ht  taken  m  a  oapkm  ad  mtitfiutemAmi^  Woodm 
\  Mimm,  2  Marsh,  Rep.  186.    6  Taunt.  4M.  S.  G.    Tuhiy6dic(i.  115^. 
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18 19.        proceeding  against  the  bodies  of  the  bail,  becaase  there 
.  """""        was  fair  reason  to  think  that  they  had  property  enouel 

Armstboho  ^  ./  r      r       .^  o 

againtt        to  answer  the  judgment^  but  when  it  was  found  necessar] 
to  obtain  judgment  so  as  to  issue  execution  against  th< 
bodies  in  this  Court,  they  had  aright  to  hold  the  defen- 
dants to  bail.   There  is  nothing  oppressive  in  that.    Hen 
they  certainly   have  taken   tlieir  judgment  for  costs 
without  adopting  that  step  which  by  the  provision  o 
the  43  G.  3.  c.  46.  ought  to  have  been  adopted,  and  bj 
that  means  they  have  forced  the  defendants  to  make 
the  application  in  question,  and  therefore  the  defendant 
are  entitled  to  the  costs  of  this  application,  (a)   But  in- 
asmuch as  it  is  most  probable  that  if  the  Court  had  beec 
applied  to  there  would  be  a  ground  forgiving  the  plain- 
tiff the  costs  of  this  proceeding,  he  may  now  have  th< 
option  to  reduce  the  judgment  to  the  sum  of  95/.  whicl 
is  now  claimed,  or  we  will  enlarge  this  rule  to  give  him 
an  opportunity  of  applying  for  his  costs.     Or  if  in  the 
mean  time  the  95L  is  paid,  the  defendants  may  be  dis< 
charged  out  of  custody.  In  all  events  the  plaintiff  musi 
pay  the  costs  of  this  rule.(i) 

Marryat  then  obtained  a  rule  to  shew  cause  why  the 
taxation  of  costs  should  not  stand,  or  why  the  costs  ol 
the  former  proceedings  in  this  Court  should  not  be 
allowed  under  the  special  circumstances  of  the  case. 

Chitty  on  the  last  day  of  the  Term  shewed  cause 
against  this  rule  on  an  affidavit  stating  the  facts  in  the 
foregoing  case,  and  that  the  bail  had  nearly  sufficient 
goods  to  satisfy  the  judgment,  and  shewing  that  the 
original  defendant  had  without  their  privity  gone  abroad, 
and  left  them  without  funds  to  pay  the  debt.  He  sub- 
mitted that  this  was  therefore  not  a  case  in  which  the 


(a)  Lee  y.  Lmgardt  1  East.  404. 

(6)  These  were  afterwards  taxed  and  paid  to  defendant's  attoTtiey  be&re 
the  subsequent  rule  was  made  absolute. 
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Court  would  give  costs,  and  that  the  Court  would  not         18 IQ. 
amend  or  alter  the  judement  after  the  Term  in  which  it      .  ""■"" 

^  Aemstro^to 

nv^as^signed.  agama 

Fuller. 

The  Court  said,  that  under  the  circumstances  of  the 
case  this  rule  must  be  made  absolute,  but  without  costs. 

Rule  absolute  without  Costs,  (a) 

{a)  L  e.  The  defendant's  costs  of  shewing  cause  against  the  last  rale. 


Buckle  against  Roach.  jhatday, 

FA.  11th. 

CJHITTY  on  a  former  day  obtained  a  rule  to  shew  where antboritT 
cause  why  the  proceedings  asrainst  the  defendant  in  ^"  8»^®"  ^  *" 

y*,  .  .  attorney  to  pro- 

tnis  action  subsequent  to  the  writ,  should  not  be  set  aside^  tect  defendant 

^d  why  an  attorney  named  Pears,  who  had  acted  on  and  before  the 

behalf  of  the  defendant,  should  not  pay  the  costs  of  the  ^*t«mali^. 

application.     The  motion  was  founded  on  an  affidavit,  the  attorney 

gave  an  ander- 
,  taking  to  put  in 

o«l  for  the  defendant;  the  Court  would  not  set  aside  the  proceedings  on  behalf  of  defendant, 
•Ithough  he  disclumed  the  authority  of  the  attorney,  (a) 


(a)  The  Court  of  C.  P.  refused  to  set  aside  an  order  of  nisi  prius,  referring 

^  cause  to  arbitration,  on  an  affidavit  by  the  defendant  stating  that  she  had 

expressly  desired  her  attorney  not  to  consent  to  any  rule  of  reference ;  and  the 

.Court  said  that  granting  such  applications  would  lead  to  collusion,  and  that 

the  defendant's  remedy  was  by  action  against  her  attorney.      FUmer  v  Delr 

^»  3  Taunt.  486.  C.  P.     Griffiths  v.  Williams,  1  T.  R,  711.     But  it  has  been 

"^l^  that  if  a  debtor  paj  the  debt  to  an  attorney  suing  him  on  behalf  of  his 

^""^itor,  and  it  turns  out  that  the  attorney  liad  no  authority  from  the  plaintiff, 

^^  will  be  liable  to  pay  the  money  again,  and  his  only  remedy  is  against  the 

*ttonicy,  who  will  be  responsible,  although  he  conceived  he  was  acting  under 

^  i^eal  authority  from  the  plaintiff,  Robsm  v.  Eaton,  1  T.  R.  63.    From  this 

^^^  therefore  it  seems  to  follow,  that  the  Court  would  stay  the  proceedings 

''^**ere  an  action  is  brought  by  an  attorney  without  authority,  for  otherwise 

^  defendant  would  be  twice  charged,  see  Jtdd,  6th  ed.  548.    In  Robsm 

^*  ^Uiton,  1  r.  JR.  62.  the  record  of  the  attorney's  being  admitted  to  prosecute 

^^'^    insisted  upon  as  obligatory  on  the  plaintiff;  but  the  Court  said  that  the 

'^^ord  only  proved  that  the  attorney  prosecuted  the  suit  in  the  plaintiff's 

****»i^,  but  not  that  the  plaintiff  gave  any  authority  to  the  attorney  for  so 

'^'^O^  vide  tamen,  6  Mod,  16.     1  Salk,  86—88, 192. 

O 
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1619*  iltating  that  Pears  had,  without  the  defendant's  autbo 
J"!  ",  rity,  given  an  undertaking  to  put  in  bail  above  in  Ubi 
M^^  action,  and  had  accordingly  put  in  bail  who  had  regularlj 
justified.  The  authority  of  Mr.  Pears  to  act  for  thi 
defendant  was  denied  by  the  affidavit,  and  it  Was  shewi 
that  ti  Mr.  teltsjorthy  had  been  employed  as  his  ftttorki^ 
for  six  ihonths  past.  It  was  on  this  ground  that  th< 
proceedings  were  not  sustainable. 

Gaselee  and  E.  Lawes  now  shewed  cause— the  forme 
for  Mr.  Pears,  and  the  latter  for  the  plaintiff;  an( 
from  the  affidavits  produced^  it  appeared  that  the  de 
fendant  had  been  in  embarrassed  circumstances,  an( 
had  before  the  present  proceedings  informed  Mr.  P^i^, 
.  that  he  expected  to  have  actions  commenced  agains 
him>  and  desired  him  to  protect  him  from  arrests^  9iak 
adopt  such  measures  as  he  might  think  necessary  fe 
his  defenfce.  The  affidavits  further  stated,  thai  Mi 
Pedrs  had  b^n  in  the  habit  of  doing  business  for  tin 
defendant. 

Chittyy  in  support  of  the  rule,  admitted  that  the  affi 
davit  of  Mr.  Pears  was  not  to  be  resisted ;  but  urge< 
that  lEis  th^  defendant  had  positively  disclaiioied  his  to< 
thority  to  act  for  him,  and  had  sworn  that  during  tiu 
last  six  months  Mr.  Pedrs  had  acted  for  him  in  no  ii^ 
stance  as  his  attorney,  the  Court  would  not  give  effee 
X6  thte  proceedings  on  the  bail  bond. 

Per  Curiam.  If  a  party  gives  a  general  authori^ 
to  an  attorney  to  act  for  him,  that  authority  contitiiiei 
in  force  until  it  is  countermanded.  If  the  attorney  ha^ 
acteid  Without  authority,  the  motion  would  have  bie«i 
well  founded ;  but  as  the  affidavit  of  the  defehd&ii);  i! 
completely  answered,  the  rule  must  be 

Discharged  with  CotttR 


IN  THE  Fifty-ninth  Year  of  GEORGE  III.  195 

1819^ 

Doe  on  the  demise  of  Cotterell  against  Roe.    nundmy, 

JFc6.  llth. 

/^  CROSS  shewed  cause  against  a  rule  for  staying  Proceedings 

the  proceedings  till  the  costs  of  a  former  eject-  tionof ejectment 
ment  brought  by  the  same  lessor  of  the  plaintiflF  were  ^  ^^^  5f ?**  ®^ 

o         J  r  a  nonsuit  m  a 

paid.  former  eject- 

ment brought  to 
try  the  same  ti- 

It  appeared  that  the  merits  of  this  ejectment  were  **e"«H"<*-W 
tried  at  the  last  assizes^  upon  a  declaration  delivered  in 
the  year  1811^  and  the  plaintiff  was  then  nonsuited. 
Another  ejectment  was  now  brought  by  the  same  lessor 
of  the  plaintiff  upon  the  same  title ;  but  the  afHdaviti 
OQ  shewing  cause^  now  suggested  that  the  lessor  of  the 
plaintiff  now  sued  in  a  representative  character^  and 
tdat  since  the  former  ejectment  the  plaintiff  had  taken 
out  letters   of  administration;    and  therefore   it  was 
contended,    that   this   case  was    distinguishable  from 
Keene  w.AngeL  (b)  He  further  suggested  that  the  plain- 
tiff was  a  very  poor  man,  and  was  willing  to  go  befwe 
the  Master,  and  give  such  security  for  the  costs  of  the 
present  ejectment  as  be  should  direct. 

W,  E,  Tauntofiy  in  Support  of  the  rule,  said,  that 
letters  of  administration  might  have  been  since  taken 
out ;  but  certainly  that  fact  no  where  appeared  upon 
any  of  the  affidavits.    This  case  fell  precisely  within 


(«)  Vide  Fatreitfvit  ▼.  Tknatout,  £.  94  Geo.  3.  K.  B.  Doe  y.  Lam,  t5 
Oa.  S.  K.  B.  Tidd.  6th  ed.  558.  Adamt  on  Ejectment,  f  d  ed.  316.  from 
«Uch  aothorities  it  appeturs,  that  in  order  to  warrant  the  staymg  proceedings 
nthe  second  ejectment  till  the  costs  of  the  former  are  paid,  the  title  to  be 
tried  mvtt  be  the  sarnie  in  both.  It  seems  that  a  court  of  equity  will  in  ge- 
Mnl  stay  the  proceedings  till  the  costs  of  a  former  suit  in  another  court  of 
c^oity  respecting  the  same  matter  are  paid,  but  the  rule  is  not  applicable 
ti  a  case  where  a  suit  is  brought  in  a  court  of  equity  after  the  tiial  of  an 
aetkn  m-  a  court  of  law,  inaimuch  as  the  media  of  proof  in  the  two  joiiidio- 
tkoaieveiy  diffemnt.    See  WUdv,  Hobwn,  $  Fct.  f  B.  105. 

(^  tf  r.  K.  740, 

O  S 
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1819*  the  rule  laid  down  in  the  authority  referred  to.  This 
action  was  founded  entirely  upon  the  same  title,  and 

mintt  was  brought  by  the  same  lessor  of  the  plaintiff,  as 
appeared  in  the  case  decided  at  the  last  assizes,and  there- 
fore upon  every  principle  this  action  must  be  stayed 
until  the  costs  of  the  former  ejectment  should  be  paid. 

Abbott  C.  J.  The  only  question  in  this  case  is, 
whether  the  second  ejectment  is  in  substance  brought 
to  try  the  same  title ;  if  so,  the  rule  is,  of  course,  ta 
stay  the  proceedings  until  the  costs  of  the  former  eject- 
ment have  been  paid.  This  rule  must  be  made  absolute, 
unless  the  plaintiff  can  shew  that  he  is  going  upon  a  dif- 
ferent title  from  that  relied  on  in  the  former  ejectment. 

Rule  absolute. 


^«**^»  Griffiths  against  Stephens. 


Feb,  llth. 


Prohibition  may    A>  CROSS  ou  a  former  day  moved  for  a  rule  to  shew 

be  issued  to  the      xJTm  .  '^      n  i  m  '^^  i_      u         ^   %. 

sheriff  to  restrain  cause  why  a  wnt  of  prohibition  should  not  be 

^kTmaV  '^^^^^^  directed  to  the  sheriff  of  the  county  of  Hereford 

plevin  suit  under  11  G.  2.  c.  19.  after  the  expiration  of  the  6ve  days  allowed  hj  9  W.  ^  Mm 
St.  1.  c.  5.  for  replevying  a  distress,  and  after  sale  of  such  distress,  (a)  where  a  person  had  acted 
for  many  years  as  clerk  of  replevins  to  several,  and  had  been  recognized  as  such  by  the  prasenl 
sheriff;  but  it  did  not  appear  that  he  had  been  appointed  to  h'ls  office  under  stat.  t  Sfi.P.ifML 
c.  1ft.  Court  granted  a  prohibition  to  restrain  the  sheriff  from  proceeding  in  a  suit  where  ■ 
replevin  had  been  granted  by  such  an  officer.  (6) 


(a)  But  it  seems  that  if  the  goods  distrained  remain  unsold,  the  tenant  has 
a  right  to  replevy  after  the  five  days,  ahhough  the  goods  may  have  been  fe- 
moved,  Jacob  v.  King,  5  Taunton  451.  1  Marsh  155-  sc. 

(6)  The  statute  1  &  2  P.  M.  c.  12.  s.  3.  directs  **  that  every  sheriff  of  ihilrai 
not  being  cities  or  towns  made  shires,  shall  at  his  first  county  day,  or  withiiii 
two  months  next  after  he  hath  received  his  patent  of  his  office  of  sheriffwi^ 
depute,  appoint  and  proclaim  in  the  shire  town  within  his  bailwick  four  de» 
puties  at  the  least,  dwelling  not  above  twdve  miles  distant  from  one  aoothbr^ 
which  said  deputies  so  appointed  and  proclaimed  shall  have  authority  in  tliei 
sheriff's  name  to  make  replevies  and  deliverance  of  such  distresses  iivudM 
manner  and  form  as  the  sheriff  may  and  ought  to  do,  upon  pain  that  every" 
sheriff  fbr  every  month  he  shall  be  without  such  deputy  shall  forfeit  Si, 
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to  restraia  him  from  proceeding  in  his  Court  in  a  plaint         18 19* 
of  replevin,  on  the  ground  that  the  replevin  was  out  of         "^^ 
time^  being  after  the  five  days  allowed  by  the  stat.         aMinu 
2  Will.  4r  Mar.  st  1.  c.  5.  for  that  proceeding,  had 
expired.    The  affidavit  upon  which  the  motion  was 
made  stated  that  the  sheriflF  had  had  notice  of  the  expi- 
ration of  the  five  days  before  he  granted  the  replevin, 
and  after  the  distress  was  sold  he  submitted  that  as  the 
Sheriff's  Court  was  a  court  of  record  with  an  inherent 
jurisdiction  limited  by  act  of  parliament,  (a)  this  Court 
could  not  take  notice  of  that  fact  upon  affidavit,  and 
therefore  the  parties  were  driven  to  this  proceeding, 
which,  though  novel  in  its  nature,  (b)  was  to  a  certain 
extent  sanctioned  by   Lord    Loughborough  in   Grant 
V,  Sir  Charles  Gould,  (c)  in  which  that  learned  Judge  said, 
**  Another  ground  of  prohibition  is  where  an  act  has 
I^ hissed  with  respect  to  any  authority  resident  in  other 
Courts,  as  in  the  Ecclesiastical  Court,  in  which  there  is 
^■n  inherent  jurisdiction.     In  such  a  case  the  Courts  of 
^Westminster  Hall  have  conceived  that  where  the  autho- 
ty  is  limited  by  an  act  of  parliament,  the  court  which 
cted  differently  from  the  prescription  of  the  act  was  in 
'^liat  instance  exceeding  its  jurisdiction,  and  therefore 
liable  to  a  prohibition."    On  this  authority,  and  under 
the  circumstances  above  mentioned,  he  prayed  the  pro- 
hibition; and  a  rule  nisi  was  accordingly  granted. 


Lalf  to  the  king  and  the  other  to  the  informer.''  In  the  case  of  peace  officers, 
jostioes  of  tlie  peace,  constables,  &c.  it  is  in  general  sufficient  to  prove  they 
acted  in  these  cases  without  producing  their  appointment,  even  on  the  trial 
of  an  indictment  for  murder,  per  BuUer  J.  Berryman  v.  Wise,  4  T.  R.  566.  So 
on  aaindictment  for  perjury  committed  by  the  defendant  before  a  surrogate 
m  the  ecclesiastical  court,  proof  that  the  person  who  administered  the 
oath  acted  as  surrogate,  is  sufficient  frima  fount  evidence  of  his  appointment 
•od  authority.  Hex  ▼.  Verela,  3  Campb,  4Sf,  Rex  v.  Gardner,  %  Campb,  513. 

(a)  Vide  Sekcyn,  Ni.  PrL  1096,  7. 

(6)  A  similar  application  had  not  been  made  for  upwards  of  an  hundred 
ytm,  and  a  precedent  was  not  known  in  the  office. 

(e)  2  H.  Bi.  69. 
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Das 
&oi. 


1819.  Peake  bow  shewed  cause^  and  contended  thu 

only  question^  as  he  apprehended^  in  this  case, 
whether  the  goods  distrained  had  been  sold  befon 
replevin  was  granted  ?  and  he  submitted  that  th^ 
davits  upon  which  this  application  was  made  l^i| 
point  in  doubt. 

Cross  then  said  that  the  circumstance  of  the  | 
having  been  sold  before  the  replevin^  was  not  the 
ground  upon  which  this  motion  was  to  be  sustn 
There  was  another,  which  he  had  not  mentioned 
he  obtained  the  rule,  viz.  that  the  sheriff's  deput; 
no  authority  to  grant  replevins  at  the  time  this  rep 
was  granted,  inasmuch  as  he  had  not  then  receive 
warrant  for  that  purpose  from  the  sheriff,  as  requin 
1  Phil.  4r  Mar.  c.  12,  which  directs  that  the  s 
shall  appoint  four  deputies  within  two  months,  not  2 
twelve  miles  from  each  other,  to  make  replevins,  oi 
feiture  of  51,  a  month. 

Penke,  in  answer  to  this  objection,  referred  t 
affidavit  of  the  clerk  of  the  replevins,  which  state< 
he  had  been  usually  appointed  for  many  years  las 
by  the  sheriffs  of  Hereford,  as  clerk  of  replevins  at 
a  pUcel8  miles  distant  from  Hereford,  where  the  $hi 
office  had  been  usually  held  for  the  purpose  of  gra 
replevins  in  that  district,  and  that  conceiving  hims 
be  fully  authorized  to  grant  replevins,  he  had  grant! 
one  in  question.  The  affidavit  did  not  state  the  f 
his  having  received  an  appointment  from  the  she 
the  present  year,  yet  as  the  latter  had  recognised  h 
his  deputy,  and  as  he  knew  that  he  had  always  acl 
replevin  clerk,  the  Court  would  presume  that  he 
regularly  constituted  officer.  But  supposing  ther 
any  doubt  upon  this  point,  the  Court  would  not 
upon  a  motion  for  a  prohibition,  particularly  as  it  < 
not  be  denied  that  the  sheriff  himself  had  jurisdi 
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in  these  matters.     If  the  replevin  in  this  case  had  been        }6\Bi* 
granted  without  any  authority,  it  was  open  to  the  party         ' 
aggrieved  to  bring  an  action  and   try   the   question^         omom 
whether  the  officer  had  or  had  not  any  authority  to 
grant  replevins.    The  only  question  now  was,  whether 
this  was  a  proceeding  instituted  in  the  SherifTr  "Court 
without  any  authority  whatever ;  and  if  it  appeared  that 
be  had  competent  jurisdiction  in  these  matters,  the  Court 
could  not  proceed  by  prohibition. 

Crass  in  support  of  his  rule  was  stopped  by   the 
Court. 

Abbott  C.  J.     It  does  not  appear  that  the  person 

who  represents  himself  to  have  so  long  acted  as  clerk 

of  the  replevins  to  the  sheriff  of  Hereford  has  received 

any    appointment    as    required    by    1  Phil.  4r  Mar. 

There  is  nothing  on  the  face  of  the  affidavits  to  shew  in 

point  of  fact  that  he  has  been  regularly  appointed,  and 

we  cannot  substitute   conclusion  and  speculation  for 

fact.    I  am  of  opinion  therefore  that  the  replevin  bond 

having  been  granted  by  a  person  who  had  no  authority 

to  grant  it,  the  whole  foundation  of  the  suit  fails^  and 

the  prohibition  ought  to  go. 

The  other  Judges  concurred. 

Rule  absolute. 


800  CASES  IN  HILARY  TERM 

1819. 


_  > 

Thwtiay,  AsTON  amttlSt  GeORGE. 

fV*.llth.  ^ 

Anorderofniii    HPHIS  was  an  action  of  slander,  and  by  an  order  oi 

|irms  referriDg  ft      JI-tjtii?»  ^i-r»T« 

cause  to  arbitra-  Lord  Lllenoorovgn,  the  late  Chiet  Justice^  at  tha 

inade°B  rule  of     sittings  at  nisi  prius,  the  cause  was  referred  to  arbitra- 
Court,  after  no-    ^Jqjj.  The  arbitrator  proceeded  in  his  reference,  and  hac> 

tice  of  reyoca-  *  '  — 

tion  of  the  arbi-   examined  all  the  witnesses  for  the  plaintiff  and  sever 
rity.(a)  OTi  the  part  of  the  defendant,  when  the  latter  in  writin 

revoked  the  power  of  the  arbitrator,  on  the  ground  thj 
she  could  not  procure  the  attendance  of  certain  wil^i^  J 
nesses  necessary  to  her  defence,  and  consequently  n 
award  was  made.  Last  Term,  Lord  Ellenborough^s  ord< 
was  made  a  rule  of  Court,  for  the  purpose  of  applyin. 
for  the  costs  occasioned  by  the  reference ;  and  on 
former  day  in  this  Term  a  rule  was  obtained,  calling  o 
the  plaintiff  to  shew  cause  why  the  rule  for  makin^ 
Lord  EllenborougKs  order  a  rule  of  Court  should  not 
discharged,  on  the  ground  that  a  Judge's  order  could  m 
be  made  a  rule  of  Court  after  the  revocation  of  the  ai 
bitrator's  authority  ;  and  the  case  of  King  v.  Joseph  (t 
was  relied  upon. 

Littledale  now  shewed  cause,  and  distinguished  th 
case  from  King  v.  Joseph,  where  it  was  held,  that  a  su 
mission  to  arbitration  by  deed  may  be  revoked  by 
and  notice  of  revocation  before  award  made,  but  th 


(a)  5  Taunt.  452.    Per  Gibbs  C.  J.     If  the  plaintiff  has  by  deed  cov( 
nanted  to  perform  an  award,  and  an  award  is  made,  ihe  party  cannot  by 
Yoking  his  authority  relieve  himself  from  the  action  of  covenant,  nor  will 
Court  in  such  case  set  aside  the  award,  because  it  would  deprive  the  oth< 
party  of  his  action  ;  if  there  is  an  arbitration  bond  in  a  penalty,  the  penalt^;^ 
cannot  be  revoked,  but  the  authority  may  be  revoked  at  any  time  before  t 
making  of  the  award.    The  submission  should  not,  under  such  circumstance:- 
have  been  made  a  rule  of  Court  after  the  revocation  of  the  arbitrator's  auth 
rity,  and  the  rule  so  obtained  ought  to  be  set  aside. 
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after  the  revocation  the  submission  ought  not  to  be 
na  ade  a  rule  of  Court.     He  contended,  that  the  order  of 
£t  Judge  was  very  different  in  its  nature  from  a  deed, 
^^vlich  was  an  instrument  executed  between  the  parties 
themselves.      The  private  agreement   of   the   parties 
xiiight  be  revoked  by  their  own  act,  so  as  to  avoid  its 
effect.    Where  a  reference  takes  place  at  nisi  prins,  the 
order  cannot  be  made  a  rule  of  Court  until  the  next  Term, 
but  a  revocation  of  the  arbitrator's  authority  in  the 
meantime  would  avoid  its  effect.     It  is  in  the  power  of 
the  party,  before  the  next  Term  arrives,  to  countermand 
the  authority,  and  avoid  the  reference,  upon  the  prin- 
ciple that  the  submission  to  the  reference  is  like  an 
agreement  between  the  parties.     Not  so  of  a  Judge's 
order,  which  is  a  judicial  act,  but  will  not  be  binding 
^pon  the  parties  until  it  is  made  a  rule  of  Court,  there- 
fore it  is  necessary  to  make  it  a  rule  of  Court  for  that 
purpose.     In  this  respect,  therefore,  the  case  of  King 
V-  Joseph  is  wholly  inapplicable  to  the  present,  because 
there  it  was  not  necessary  to  make  a  submission  to  ar- 
bitration by  deed  a  rule  of  Court.     In  that  case  there 
iiiight  be  a  remedy  by  deed,  but  here  there  is  no  remedy 
^t  all,  unless  the  Judge's  order  is  made  a  rule  of  Court. 


1819. 

Aston 

agaxMt 

Geoboi. 


Hullock  Serjt.  and  jG.  Lawes,  in  support  of  the 
J'lale,  contended,  that  a  Judge's  order  was  in  effect  the 
Same  as  an  agreement  or  deed,  and  that  it  is  therefore 
tiot  necessary  to  make  it  a  rule  of  Court  in  order  to  give 
effect  to  it.  If  this  submission  to  arbitration  had  been 
in  point  of  fact  by  deed,  the  case  of  King  v.  Joseph 
Vould  have  been  exactly  in  point;  but  though  it  was 
Hot  by  deed,  yet,  from  the  nature  of  the  instrument,  it 
^'as  really  the  same  in  point  of  law.  They  cited  TVe- 
menhere  v.  Tresellian,  (a)  Melire  v.  Gratrix,  (6)   Hide 


(a)  1  Sid.  45f . 


(6)  7  East.  608. 
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18 19-        V.  Petit,  (a)  and  Salk.  73  ;  and  contended^  that  in  al 
7"=^        events  a  Judge's  order  could  not  be  made  a  rule  of  Cou 

A|XON 

^igumtt        after  the  authority  of  the  arbitrator  was  revoked. 

Abbott^  C.J.  I  am  of  opinion  that  a  Judge's  orde 
is  mainly  distinguishable  in  its  nature  from  a  deed  o 
any  other  instrument  executed  between  the  parties 
The  parties  may  revoke  a  deed  or  instrument  betwee 
themselves^  but  they  cannot  revoke  the  authority  of  th 
Judge;  and  therefore  I  am  of  opinion  that  the  rule  fo 
discharging  the  rule  for  making  Lord  Ellcnborotigh* 
order  a  rule  of  Court  must  be  discharged. 

Bayley  J.  J  am  entirely  of  the  same  opinion ;  mia 
if  we  were  not  to  hold  that  the  Judge's  order  should 
be  made  a  rule  of  Courts  there  would  be  no  means 
obtaining  the  judgment  of  the  Court  against  a  part^ 
upon  the  subject  of  costs.    Where  the  parties  execu 
a  deed,  or  enter  into  an  agreement,  they  may  revoke 
authority  of  the  arbitrator  before  the  submission 
made  a  rule  of  Court,  but  the  party  has  a  remedy  hj 
action  of  covenant  in  case  there  is  any  default  in 
performance  of  the  agreement  or  the  obligations  of 
deed.     But  not  so  of  a  Judge's  order,  for  there  is  n 
remedy  for  the  party  unless  it  is  made  a  rule  of  Court 
so  that  he  may  obtain  judgment.    The  Judge's  order  i 
not  in  the  nature  of  an  agreement  or  deed,  and  ther 
fore  I  think  it  ought  to  be  made  a  rule  of  Court. 

HoLBOYO  J.    The  Court  has  a  distinct  authprit 
frpm  that  which  the  parties  would  have  by  an  agree- 
ment between  themselves.      For  even  supposing   tb 
submission  itself  might  be  revoked  by  one  of  the  partie 
that  would  be  no  revocation  of  the  order  of  the  Judg< 


=  1 


(0)  1  Chau.  Gas,  115. 


IN  THE  yiFTT-NINTH  YbAB  P»  GEORGE  III.  flOS 

because  the  parties  have  no  authority  to  revoke  the  act         1819. 
the  Judge,  and  although    the  submission  may  be         aTton 
yoked,  still  if  the  Judge's  order  authorizes  tlie  arbi-        against 

\  ^  Georos 

-trator  in  making  his  award,  there  is  nothing  ^o  prevent 
tlae  order  being  made  a  rule  of  Court. 

Best  J.  The  party  may  revoke  the  submission, 
but  thj^t  cannot  put  an  end  to  the  order  of  the  Judge. 
If  there  is  any  person  to  be  bound  under  the  order,  it 

m 

must  be  made  a  rule  of  Court.  The  parties  must  be 
bound  by  the  order,  but  its  binding  effect  is  acquired 
by  its  being  made  a  rule  of  Court.  The  order  directs 
that  the  arbitrator  shall  do  so  and  so,  and  gives  him  a 
power  to  award  costs,  but  the  Court  by  the  terms  of  the 
order  has  the  power  to  say  what  costs  the  party  shall 
pay.  There  have  been  two  or  three  cases  cited,  but  it 
appears  to  me  that  those  cases  are  directly  against  the 
argument  which  has  been  urged  on  the  part  of  the 
defendant.  The  case  of  Hide  \.  Petit  (a)  is  a  decisive 
authority  In  this  case,  because  it  goes  to  shew  that  it  is 
necessary  to  have  a  rule  of  Court,  in  order  to  impower 
the  Court  to  grant  an  attachment  for  disobedience  to 
the  award.  And  the  present  case  is  clearly  distinguish- 
aible  from  Tremenhere  v.  Tresilian,  (b)  I  am  of  opinion 
therefore  that  this  order  must  be  made  a  rule  of  Court. 

Rule  discharged. 


rrw 


(a)  1  Chan.  Cas.  185.  (b)  1  Sid,  45f . 
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Thuniay, 
Feb,  lltb. 


Same  against  Same. 


Where  an  order 
of  reference  b 
made  at  nisi 
priut  with  the 
usual  clauie. 
empowering  the 
Court  to  award 
costs  for  affected 
delay,  or  other- 
wise wilfully 
preventing 
the  arbitrator 
from  making  his 
award ;  and  one 
of  the  parties, 
after  tha  arbi- 
tration has  been 
entered,  revokes 
the  arbitrator's 
power,  in  conse- 
quence of  being 
unable  to  pro- 
cure the  atten- 
dance of  neces- 
sary witnesses, 
he  is  not  liable 
to  costs  within 
the  meaning  of 
the  order. 


T  ITTLEDJLE  obtained  another  rule  in  this  case, 
calling  upon  the  defendant  to  shew  cause  why  it 
should  not  be  referred  to  the  Master  to  tax  the  costs 
occasioned  by  the  reference  of  this  cause  to  arbitration^ 
relying  upon  the  words  of  Lord  EllenborougVs  orderi 
viz.  "  that  if  either  party  by  affected  delay  or  other- 
wise wilfully  prevent  the  said  arbitrator  from  making 
the  award,  he  or  she  shall  pay  such  costs  as  the  Court 
of  our  said  Lord  the  King  shall  think  right  and 
just."  (/) 

Hullock  Sergeant,  and  E.  Lawes^  shewed  cause 
against  the  Rule/  and  said,  that  the  question  was,  whe- 
ther under  the  circumstances  of  this  case  it  could  be 
deemed  reasonable  and  just  that  the  defendant  should 
be  called  upon  to  pay  any  costs  occasioned  by  this 
arbitration.  It  was  true  that  the  arbitrator  had  ex- 
amined 22  witnesses  for  the  plaintiff^,  and  H  or  IQfot 
the  defendant,  when  the  latter  revoked  his  authority, 
expressly  on  the  ground  that  she  was  unable  to  procure 
the  attendance  of  certain  necessary  witnesses,  who  had 
been  subpoenaed  to  attend  the  arbitrator  on  her  behalf, 
but  who  positively  refused  so  to  do.  The  question 
therefore  was,  whether  the  mere  act  of  revoking  the 
authority  of  the  arbitrator  under  such  circumstances 
could  be  considered  within  the  terms  of  the  Judge^i 
order  as  affectedly  delaying  or  wilfully  preventing  the  ar- 
bitrator from  making  his  award.  If  the  defendant's 
act  was  just  and  reasonable,  it  did  not  fall  within  the 


(c)  See  form  of  order  of  Nisi  Prius  TtdtVe  Forms,  4th  ed.  346,  7» 
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mischief  provided  against  in  the  order^  and  therefore        18ig. 
she  was  not  bound  to  pay  costs. 


lAttledakj  contrk,  submitted  that  the  defendant 
ought  to  pay  the  costs  of  the  reference,  because,  before 
sbe  agreed  to  the  reference,  she  ought  to  have  been 
certain  whether  she  was  likely  to  procure  the  attend- 
ance of  all  her  necessary  witnesses.  If  before  she  had 
gone  to  the  reference  she  had  been  assured  by  her  wit- 
nesses that  they  would  attend,  it  certainly  would  be 
radier  hard,  if  they  did  not  attend,  to  compel  her  to 
pay  the  costs.  It  did  not,  however,  appear  that  she 
had  ever  made  any  application  to  those  persons  before 
sle  agreed  to  the  reference,  to  know  whether  they  would 
sittend.  It  appeared  that  there  had  been  six  meetings 
l>efore  the  arbitrator,  and  that  she  had  examined  a 
Si^at  many  witnesses  on  her  behalf,  and  it  was  but  rea- 
sonable in  all  events  that  she  should  pay  the  costs  of 
^e  two  or  three  days  employed  in  examining  her  own 
witnesses.  This  case  was  not  similar  to  that  where  a 
party  applied  to  put  off  a  trial,  and  it  was  not  necessary 
that  the  revocation  of  the  aibitrator's  authority  should 
he  obstinate  and  contumacious  in  order  to  bring  the 
defendant  within  the  terms  of  the  Judge's  order. 

Abbott  C.  J.  By  the  terms  of  the  order  "  if  either 
Party  shall  by  affected  delay  or  otherwise  wilfully  pre- 
sent the  arbitrator  making  the  award,  he  or  she  shall 
p&y  such  costs  as  the  Court  shall  direct."  The  Court 
ilas  no  power  to  direct  the  payment  of  costs,  unless 
the  arbitrator  has  by  affected  delay  or  otherwiseheen  pre- 
vented from  making  his  award.  It  appears  to  me,  that 
^ti  order  to  bring  the  party  within  the  operation  of  these 
^rms,  it  must  be  a  wrongful  and  unreasonable  preven- 
tion. Now  I  cannot  say  that  the  prevention  of  the  arbi- 
trator from  making  his  award,  in  consequence  of  the 
cibsolute  impossibility  on  the  part  of  this  defendant  of 


oMxnt 

9AMB. 
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1819*  obtaining  the  attendance  of  witnesses  necessary  fbir  h» 
defence,  does  fall  within  these  terms.  That  cafmot  be  A" 
wilful  and  wrongful  act  which  arises  from  the  necessity 
of  the  case ;  nor  can  1  say  that  the  party  has  been  guilty 
•  of  affected  delay ^  unless  it  appears  to  be  wilful\  and  I 
think  the  word " otherwise"  which  follows  those  words, 
means  nothing  more,  because  it  must  be  sometkiAjjf' 
wrongful  and  unreasonable. 

Bayley  J.  I  agree  with  my  Lord  in  his  construetioB 
of  the  word  "  otherwise,"  because  it  must  be  conneetcd 
with  "  affected**  delay, -^  they  are  both  ejusdem  geneth. 
The  word  *'  wilful  *'  in  that  part  of  the  order  is  synoni* 
mous  with  wrongful.  The  Court  must  look  to  the  men 
tives  of  the  party,  and  it  appears  to  me  that  the  condaeC 
of  the  defendant  in  this  case  does  not  come  within  tic 
substantial  meaning  of  the  order;  and  therefore  1  thioft 
the  Court  is  not  at  liberty  to  award  any  costs. 

HoLROYo  J.  I  am  of  the  same  opinion.  I  think 
that  there  must  not  only  be  a  prevention,  but  that  tM^ 
prevention  must  be  by  reason  of  the  misconduct  of  tb* 
party,  in  order  to  call  upon  the  Court  to  charge  her  wilii 
costs.  It  appears  that  the  defendant  had  used  ev^rjf 
means  in  her  power  for  the  purpose  of  gaining  the  attend- 
ance of  her  necessary  witnesses,  and  that  she  didt  not 
revoke  the  arbitrator's  authority  until  there  was  no  hofMI 
of  procuring  their  attendance.  This  is  not  like  the  case  6i 
a  trial  at  law,  where  the  party  could  compel  the  attend;<< 
ance  of  the  witnesses.  It  appears  to  me,  therefore,  tbM 
this  is  not  such  a  prevention  as  under  the  circumstanbei 
would  fall  within  the  meaning  of  the  words  "  affecti^ 
delay  or  otherwise  wilfully  prevent."  Wilful  means  s 
spirit  of  opposition,  whether  right  or  wrong,  reasonaftk! 
or  unreasonable. 

Bbst  J.  concurred. 

Rule  discharged 
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UiT  parte    BaRTLETT.  Thx^nday, 

Feb.  11th. 

ADAM  moved,  that  this  gentleman  might  be  re-  Anattomcywho 
admitted  as  an  attorney  of  the  Court,  upon  payment  teke^o'lSt^hb  wr- 
of  the  arrears  of  duty,  and  a  small  fine,  without  a  Term's  tificate  by  re»- 

.  ,  111      ^^  of  pecuniary 

notice,  on  an  aindavit  stating  that  he  had  been  duly  ad-  difficulties  and 
mitted  and  sworn,  but  for  some  time  past  had  omitted  j^  Admitted 
to  take  out  his  annual  certificate,  in  consequence  of  his  '•^itjioutaTenn's 

.  .  .  notJcc.(a) 

having  involved  himself  in  pecuniary  difficulties,  and 

having  been  subjected  to  severe  illness  subsequently 

thereto.     The   affidavit,  however,  did  not  state  that 

during  that  time  he  had  discontinued  to  practise,  or 

^hat  he  had  continued  to  practise  under  a  supposition 

^hat  his  certificate  had  been  obtained. 

Abbott  C.  J.  If  an  attorney  discontinues  practis- 
^'^g,  and  applies  to  be  readmitted,  it  is  like  a  new  admis- 
^^on^  and  he  must  give  the  usual  notice  in  such  cases. 
-*  he  affidavit  here  does  not  state  that  the  party  discon- 
^^^^Ued  to  practise.  This  is  not  like  the  case  where  an 
^t-torney  continues  to  practise  under  a  mistaken  idea  that 
'^is  certificate  has  been  taken  out  by  his  agent,  for  in 
^^ch  case  the  Court  has  readmitted  an  attorney  without 
^  Term's  notice.  (6) 

Bayley  J.     He  must  distinctly  swear  that  he  had 

^oi  continued  to  practise,  otherwise  he  might  be  crimi- 

^^lly  culpable.    The  only  exception  which  has  beeii 

^*iude  so  as  to  dispense  with  a  Term's  notice,  is  where 

we  party  has  continued  to  practise,  having  reason  to 

Suppose  that  his  agent,  or  some  other  person,  has  taken 

^ut  a  certificate  for  him. 


(a)  See  Ex  parte  /'  tTth  F<j6.  ante  163. 

(h)  Ez  parte  Winter,  1  Bam,  ^  Aid,  189. 
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1819*  Best  J.     If  this  gentleman  could  be  readmits 

y,  upon  the  affidavit  before  the  Court,  it  would  be  virtoa] 

Babtlitt.      doing  away  with  the  rule  which  requires  a  Term^s  n 
tice. 

Application  rejectc 


Thurtdof,  Ea:  parte  Watson. 

Fd),  11th.  ^ 

An  attorney  will  HHl'NDAL  applied  on  behalf  of   this  gentleman 

ted  without  a  be  readmitted  an  attorney  of  the  Court,  on  payii 

the  grouDd^haT  ^  small  fine  and  ihe  arrear  of  duty,  but  without  a  Tern 

he  has  been  notice,  on  an  affidavit  statins:  that  his  aeent  had  tak 

abroad  for  some  '  . 

time,  and  that  out  a  Certificate  for  him  in  November  last,  not  knowi: 
glected  to  take  ^^  the  time  that  he  had  not  had  his.  certificate  for  t 
dnringWa^a^*^  preceding  year,  which  omission  was  occasioned  by  1 
sence.  [a)  having  gone  to  Paris  upon  business,  and  elsewhere,  a 

his  agent  having  neglected  to  take  out  his  certifica 
Under  these  circumstances  it  was  necessary  this  genti 
man  should  apply  to  the  Court  to  be  readmitted  wit 
out  a  Term's  notice.  He  referred  to  Ex  parte  W% 
ter,  (ft)  and  Ex  parte  Dent,  (c)  as  authorities  for  d 
application. 

Bay  LEY  J.  said,  this  case  was  distinguishable  frc 
^  those  referred  to,  because  they  were  cases  where  t! 
party  had  been  continuing  to  practise,  and  had  be 
misled,  by  supposing  that  the  agent  had  duly  taken  o 
the  certificate.  But  here  that  excuse  did  not  app] 
because  the  gentleman  on  whose  behalf  this  applicatii 
was  made,  must  necessarily  have  discontinued  pract 
ing  whilst  he  was  abroad,  or  else  he  might  be  continuii 
to  practise,  knowing  that  he  had  not  taken  out  his  c« 


(a)  See  preceding  Case. 
{b)  1  Bam.  ^  Aid.  189.  (c)  Id.  190. 
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tificate.  Unless  some  decisive  authority  could  be  shewn,         18 1§. 

his  Lordship,  sitting  as  a  single  Judge,  did  not  think  he  _1       ' 

could  readmit  the  attorney  without  a  lerm's  notice.  Watioit. 

Application  refused. 


De  Normanville  against  Meyek.  Thwtday, 

FA.  11th. 

TN  this  case  the  defendant  appeared  and  pleaded  in  Pleaofmiiiio- 

person,  and  the  plaintifTs  attorney  had  signed  in-  witboattiS^rif- 

terlocutory  judgment,  and  had  given  notice  of  executing  S^^'h^^JJ^* 

a  writ  of  inquiry;  notwithstanding:,  the  defendant  had  thUwasirregu^ 

-filj  ir'  uu  IJJ-  lar,  and  that 

xiJed  apieaoi  misnomer ^  which  was  pleaded  in  person,  plaintiff  might 

and  not  signed  by  counsel.  fofj^^* " 

plcW 

Barry  moved  to  set  aside  the  judgment,  on  the 
ground  that  it  was  signed  irregularly,  there  being  a  plea 
filed  within  the  four  da\'s  according  to  the  practice  of 
the  Court.  The  ground  upon  which  he  presumed  that 
the  plaintiff  had  signed  tlic  judgment,  was  that  of  con- 
sidering the  plea  so  filed  as  a  nullity,  because  by  the 
rule  of  the  Court  all  special  pleas  must  have  the  signature 
of  counsel  annexed  thereto,  before  they  can  be  filed ;  (6) 
tut  he  submitted,  that  as  the  plea  of  misnomer  was 
such  a  plea  as  no  other  person  could  be  so  cognizant  of 
^  the  defendant  himself,  and  as  he  had  verified  it  by  an 
Oath ;  and  as  the  rule  of  Court,  with  regard  to  special 
pleas,  only  required  the  sanction  of  counsels'  names. 


(a)  In  C.  P.  although  a  defendant  conducts  his  cause  in  person,  if  he  file 
^  special  plea  it  is  a  nullity,  unless  it  be  signed  by  counsel.  Samuel  r.  Dunne, 
3  Tottfit,  386. 

(6)  By  rule  18  Car,  2. « It  is  ordered  that  no  special  pleas  or  demurrers  m 

law,  in  any  cause  here  in  Court  now  depending  or  hereafter  to  be  prosecuted, 

shall  he  received  by  the  clerks  of  the  papers,  before  such  pleas  or  demurren 

shall  be  signed  with  the  proper  hand  of  some  counsel  in  that  behalf  retained. ' 

As  to  what  pleas  must  be  signed  and  what  must  not,  see  Tidd,  6th  edt  713, 


1819. 

Db  Nobmak- 

TILtS 

agamit 
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in  consequence  of  the  responsibility  required  in  such 
matters,  and  the  responsibility  of  the  defendant's  oath 
being  greater  than  the  vouching  of  counsel  or  solicitori 
it  ought  to  supersede  the  necessity  of  counsel's  name 
and  signature  being  annexed  to  it ;  and  that  therefore^ 
it  should  have  been  considered  a  good  and  valid  plea,, 
and  that  consequently  the  judgment  so  signed  waaa 
irregular. 

Bat  LET  J;  considered  the  rule  of  Court  peremp- 
tory ;  and  asked,  whether  the  plea  was  or  was  not  m 
special  plea  i 

Barry  answered,  that  it  was  certainly  a  special 
plea,  but  there  were  other  pleas  which  were  special^ 
such,  for  instance,  as  plene  administravit,  and  others  ^ 
and  yet  defendants  not  employing  attorney  or  counselji 
but  defending  in  their  own  proper  person  as  in  tb|p 
case,  were  by  the  uniform  practice  of  the  Court  allowedJ 
to  file  such  pleas,  which  pleas  were  more  matters  o£ 
law  than  of  fact ;  whereas  the  plea  of  misnomer  was  m 
plea  of  mere  fact,  and  cognizable  especially  by  the 
defendant ;  and  it  would  be  hard  if  such  a  plea,  being 
a  matter  of  fact,  should  not  be  allowed. 


Batlet  J.  said,  that  he  considered  the  plea  m 
special  one,  and  that  therefore  it  came  within  the  rulc> 
and  required  the  signature  of  counsel. 

ft 

Readery  amicus  Curia,  said,  that  the  objectipa  jUik^ 
seemed  not  to  be,  that  the  plea  was  not  a  special  plea^ 
but  that  the  plea  of  misnomer,  verified  by  the  qath  ofi 
the  defendant  in  person,  was  such  as  might  cl^im  f* 
distinction  and  be  put  upon  the  same  footing  as  bank^ 
ruptctf,  nil  debet  oi  plene  administravit. 

0 

N 

Con^  mentioned  a  case  which  he  thought  bropgM 
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the  point  taken,  within  the  rules  applicable  to  pleas  of       1819* 
baokruptcy.  8ic,  But  ^  "7!"^ 

VILLB 

Baylet  J.  The  rule  of  Court  requires  the  sig-  iSSm. 
nature  of  counsel  to  such  pleas,  and  it  is  the  irregularity 
of  such  proceedings  that  the  rule  is  calculated  to  pre- 
vent. The  object  of  the  rule  was,  that  no  special  pleas 
should  be  introduced  on  the  files  of  the  Court,  without 
being  sanctioned  with  the  approbation  of  counsel, 
testified  by  his  signature. 

# 
'Batty  took  nothing  by  his  motion. 


RowsELL  against  Cox.  nunday, 

Feb.  lltk. 

i^GTION  against  the  defendant  upon  a  bail  bond,  pieaofom^^ 
The  writ  was  sued  out  on  the  l6th  of  January,  and  "^^^^^j^ 
^e  defendant  regularly  appeared  and  took  the  declara-  ^^^>  oi  a  gene- 

^  o  •/     X  i  P^  demurrer, 

^on  out  of  the  ofiice,  after  which  h^  filed  a  plea  of  com-  must  be  deUver- 
P^Tuit  ad  diem,  and  on  the  2d  of  February  the  plaintiff  and*if  h  be  filed 
^gned  judgment  as  for  want  of  a  plea.  "Cf  fT^^d'foJ 

want  of  a 

E.  Lawes  on  a  former  day  obtained  a  rule  calling  on  of^edaratioir^ 
ttie  plamtiff  to  shew  cause  why  the  judgment  should  j^^^^^^jS.*^ 
^Qt  be  set  aside  for  this  alleged  irregularity.  ment  agned  for 

o  ^  want  of  a  plea, 

for  a  declaration 

Barrow  now  shewed  cause,  and  said  that  the  plea  ^^{^^^ 
^f  comperuit  ad  diem  was  a  sham  plea,  and  ought  not  to 
^^ve  been  filed,  but  delivered. 

E  J  Lawes,  contra,  contended,  that  by  the  practice  of 
^8  Court,  it  was  not  necessary  to  deliver  a  plea  of  this 
^description,  and  he  referred  to  Tidffs  Practice,  (a) 


(a)  Ttdd,  6  ed.  713.    It  is  there  laid  down,  that  there  are  certain  com- 
^iKnipieu  that  need  twt  be  idgned  or  filed,  but  may  be  delivered  to  tht  plain* 

P  9i 


;ox. 
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I819.  Abbott  C.  J.    (After  conferring  with  the  Master.^  —  r: 

"~"  The  Master  reports  to  us,  that  such  a  plea  as  this  ought 
to  be  delivered,  and  not  filed.  The  attorney  before  h 
signs  judgment,  it  is  true,  must  search  in  the  office  fo: 
a  plea,  and  he  signs  judgment  at  his  peril  if  he  sign 
without  search ;  but  if  he  aftewards  discovers  that  tb 
is  a  plea  in  the  office  which  ought  never  to  have  bee 
put  there,  he  is  nevertheless  entitled  to  take  advantag 
of  the  irregularity. 

Bailey  J.    It  was  decided  in  Hilary  ]817i  that 
general  demurrer  to  the  declaration  must  be  delivert 
and  that  filing  it  is  irregular,  and  the  plaintiff  may  si 
judgment,  though  he  knows  that  it  is  filed,  (a)    In  th< 
present  case,  if  the  judgment  could  not  be  signed,  th 
consequence  will  be  that  a  party  will  be  entitled  to^fil 
every  plea  which  ought  to  be  delivered,  and  a  plainti; 
will  not  be  able  to  sign  judgment  unless  he  searches  a 
the  office  of  the  clerk  of  the  papers,  and  when  he  does, 
search  he  will  probably  find  a  plea  filed  which  ought  t 
have  been  delivered.     If  the  argument  in  this    c 
is  to  hold  good,  judgment  never  can  be  signed  for  filin 
a  plea  which  ought  to  be  delivered. 

HoLROYD  J.    The  plaintiff  must  search  to  see  i 
the  plea  is  filed,  for  otherwise,  if  there  is  a  special  pi 


tiff's  attorney,  such  as  comperuk  ad  diem,  &c.  See  Hatdenon  r. 
post  325, 1 2th  Feb.  There  is  a  rule  of  Court  against  delivering  pleas  tha' 
ought  to  heJUed.  Mich.  2  TT.  ^  M.  It  is  ordered  that  no  attomej  or  ci 
attending  here  in  Court  presume  to  deliver  to  any  other  attomej  or  derl 
attending  here  in  Court,  or  to  any  other  person,  or  receive  firom  any 
liey  or  clerk,  or  any  other  person,  any  special  plea  which  ought  to  be  filed  t 
the  office  of  the  clerk  of  the  papers,  or  a  copy  6f  such  plea,  before  such 
shall  be  put  into  the  office  of  the  clerk  of  the  papers,  and  that  such  copj 
such  plea  shall  be  made  by  the  clerk  attending  in  the  aforesaid  office  of 
derk  of  the  papers,  and  signed  under  the  hand  of  one  of  the  clerks 
there. 

(a)  And  sec  Ttdd,  Cth  ed.  74S. 


Cos 
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properly  filed^  and  they  sign  judgment  without  search-         ISlQy 
iMig,  that  would  be  irregular.    Therefore  the  plaintiff       ^ 
jcxiust  have  notice  of  a  plea  which  ought  not  to  be  filed.         agmnu 
Xt  appears  here  that  the  defendant  has  filed  a  plea 
^^hich  ought  to  be  delivered^  and  therefore  I  think  he  is 
ijrregular. 

E.  Lowes  then  urged  another  objection  to  the  regu* 
3  purity  of  the  proceedings,  viz.  that  there  was  no  decla- 
;;^^tion  delivered.    But 

The  Court  said,  that  this  objection  was  too  late 
^a^/ter  judgment  signed.  The  plaintiff  might  have  filed 
Sr  declaration  de  bene  esse  last  Term,  and  yet  the  pro- 
<3eedings  would  still  be  regular. 

Sorrow  for  the  plaintiff  consented  to  let  the  defen- 
dant go  to  trial,  on  the  condition  of  paymg  the  costs 
occasioned  by  the  plea,  and  the  costs  of  this  applica-^ 
tion^  and  taking  short  notice  of  trial. 

Rule  absolute  on  these  terms. 


Doe  on  the  demise  of  Jones  against  Roe.         Thundag, 

FA,  11th. 

j[  ^INDAL  moved  for  judgment  against  the  casual  Service  of  de- 
ejector,  on  an  affidavit  of  the  service  of  the  declara-  ejectment  upon 
tioo.  in  ejectment  on  the  premises  upon  a  servant  of  Jhetemmfin^ 
^^  tenant  in  possession ;  the  affidavit  further  stating,  poMcssionm- 
^t  the  tenant  himself  was  now  resident  in  France,  whi-  though  the  affi- 
*er  he  was  believed  to  have  gone  for  the  purpose  of  beUef'^atAe 
avoiding  the  service  of  the  declaration  upon  his  person,  "^^^^h^ 

way  for  the  pur- 
-^^  pose  of  avoiding 

Bayley  J.  said  this  would  not  do.     Service  of  the  service,  (a) 
^^^^laration  upon  a  servant  had  long  been  held  bad. 

(<»)  Vide  ante  118.    Adam  on  Ejectment,  2d  ed.  209,  210.    1  Tidd, 
®^  ed.509. 
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Feb.  11th. 

An  iiuolvent 
who  does  not 
Appear  m  pur- 
tuance  of  the 
rule  he  has  ob- 
tamed  for  com- 
ing up  on  a  par- 
ticular day  to 
take  the  benefit 
of  the  Lords' 
Act,  cannot 
come  up  on  ano- 
ther day  without 
a  fresh  rule  for 
that  purpose ; 
and  therefore  a 
motion  to  dis- 
charge his  rule 
isunneces- 
iaiy.  (a) 


In  the  Matter  ojT  Crowe. 

npHIS  defendant  had  obtained  a  special  rale  for  the 
purpse  of  coming  up  to  be  discharged  under  thte 
Lords'  Act,  but  he  did  not  appear  on  the  day  mentioned 
in  the  rule. 

Andrews  now  moved  to  discharge  the  rule,  \7I1icli 
he  thought  necessary  to  do,  lest  the  defendant  should 
come  up  on  another  day  under  the  same  rule,  and 
thereby  take  the  plaintiff  by  surprise,  who  might  not  be 
aware  of  the  day  on  which  the  insolvent  chose  to  bring 
himself  up. 

Bayley  J.  after  conferring  with  the  Master,  said, 
there  was  no  occasion  for  this  motion,  as  the  insolvent 
could  not  be  brought  up  again  without  another  applica- 
tion for  a  fresh  rule. 


(a)  By  the  32  Geo.  %  c.  28.  s.  15.  it  is  enacted,  that  if  the  Court  shall  be 
satisfied  that  due  notice  has  |been  given  to  the  creditors,  of  the  prisoner's  in- 
tention to  apply  for  his  diwharge,  the  petition  shall  be  received,  and  the 
Court  shall  thereupon,  by  order  or  rule  of  the  same  Court,  cause  the  prisoner 
or  prisoners  so  petitioning  to  be  brought  up  to  such  Court  on  some  oertlott 
day  in  such  order  or  rde  to  be  specified  ;  and  the  creditors  at  whose  salt 
the  prisoner  is  charged  in  execution  are  to  be  summoned  to  appear  per^ 
sonally  or  by  attorney  in  such  Court,  at  some  certun  day  specified  for  ditt 
purpose  in  such  rule  or  order,  a  copy  of  which  rule  should  be  served  on  eiuA 
creditor,  and  also  on  the  gaoler,  and  an  affidavit  made  of  such  service ;  or  if 
the  creditor  abscond,  so  that  he  cannot  be  personally  served  with  a  copy  dT 
the  rule,  the  Court  will  order  that  service  updn  the  attorney  shall  be  AetaiM 
sufficient    DmeU  v.  Bvihop,  Barnes  384.  TM,  6th  ed.  379. 
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1619. 

Doe  on  the  demise  qf  against  ThMmu 

Badtitle.  Fc6.iiau 

POLLOCK  moved    for  judgment   against  the 
'  casual  ejector^  upon  an  affidavit  stating  that  the  Service  of  de- 

d.    .     ^1  .         •  .  •         /•      ^1  claration  upon  % 

^jponent  went  to  the  premises  in  question  tor  the  pur-  person  whom 

pose  of  serving  the  tenant  in  possession  vrith  a  decla-  ?1j^®^J^ 

rsk'tioDy  that  he  saw  a  female  on  the  premises,  whom  he  the  tenant  in 

.,-..,..  11     •       i  possession  had, 

v^jnly  heheved  to  be  the  person  actually  m  the  occupa-  because  the  no- 
tioi^  of  the  house,  and  that  he  accordingly  left  the  decla-  ^^le^^lara* 


rcfc  t,  ion  with  her.  ^»  ^»  *»*  ^- 

dressed  to  such 


person,  (a) 


Baylet  J.  said  this  was  not  sufficient,  as  the  notice 
to  appear  was  not  addressed  to  the  woman  upon  whom 
it    ^%^2&  served. 

Rule  refused. 

^a)  The  notice  at  the  foot  of  the  declaration  must  be  directed  to  the  le« 
t  IB  poMesakm,  by  name.  Doe  v.  Roe.  1  Moore  113.  Adanu  onEjectmenf^ 
it  202.  It  may  be  addressed  to  any  tenant  in  possession,  though  he  be 
servant  or  agent  for  anotlier  party.  Doe  dem*  James  v.  Sknmton,  ante  1  IS. 


MmcmN  and  others  against  Hart.  Thimday, 

Feb,  11th. 

T  ^thia  case  the  writ  against  the  defendant  issued  in  PlamtiffhaTbg 
IWittVy  Term  1818,  and  a  declaration  was  delivered  rupt  before  plea 
oxx  the  12th  of  January  1819,  hut  not  filed,  and  the  ^^^i^^^" 
^^fendant  was  under  terms  to  plead  within  the  first  four  order  for  givmg 
d^jrs  of  the  present  Term.    Before  plea  pleaded  the  costs, and  after- 
pl^intiff  became  bankrupt,  upon  which  the  defendant  J^ikruptcy; 
^t^tained  a  Judge's  order  for  security  for  costs  two  days  HcW  that  the 

1  o  •'  "^       plea  could  not 

»>^xore  the  time  for  pleading  expired,  and  afterwards  be  set  aside,  but 
pleaded  the  plaintiff's  bankruptcy  in  bar.     On  a  former  for  giving  secu- 
^^y,M%nchin  obtained  a  rule  calling  on  the  defendant  to  ^^Jj'',^ 

sdnded,  the 
pkuntiff  to  pay  the  coirts  of  that  ipplic«tioP>  and  the  defendanf  s  role  diichargtd. 


/ 
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MtNOHIW 
OffUHft 

Haxt, 


I8I9.        shew  cause  why  the  plea  of  bankruptcy  should  not 
set  aside  as  irregular,  having  been  pleaded  after  sue 
order  had  been  obtained,  and  why  the  assignees  sboul 
not  be  at  liberty  to  continue  the  action  in  the  bankrupt- 
n^ime. 

G.  Marriott  now  shewed  cause,  and  urged  that  th 
case  was  not  distinguishable  from  Kinneary.  Tarrant j(^ 
where  it  was  held  that  in  scire  facias  against  bail  upo 
their  recognizance,  it  is  competent  to  the  defendant 
plead  in  bar  against  the  issuing  of  execution  ;  that 
fore  the  issuing  of  the  alias  writ  of  scire  facias,  t 
plaintiff  became   bankrupt  and  a  commission   issu 
against  him,  on  which  he  was  declared   a    bankru 
before  the  return  of  the  writ,  and  his  effects,  debts, 
assigned  to  the  provisional  assignee,  who,  before  pL 
pleaded,    assigned    to    the  assignee    under   the    co 
mission,  who  was  entitled  to  sue  the  defendants. 
The  language  of  Lord  Mansfield  in  the  MS.  case  cit 
by  Lord  Ellenborough  is,  that  this  plea  is  a  legal  b 
and  cannot  be  set  aside ;  and  the  same  terms  are  repeats 
by  Lord  Ellenborough  in  his  adjudication  of  the 
before  the  Court. 

Abbott  C.  J.  We  cannot  deprive  the  defendant 
this  plea  which  it  is  the  object  of  the  rule  to  set  asi 
The  utmost  we  can  do  is  to  rescind  the  order  for  givi  X'^^g 
security  for  costs,  and  discharge  the  rule  upon  the  def(S^*==^" 
dant  undertaking  to  pay  the  costs  of  the  application  f^«^r 
that  order.  The  defendant  takes  a  step  by  which  Ine 
puts  the  plaintiff  to  expense,  and  if  he  meant  to  allc::^  "^ 
the  plaintiff  to  go  on,  he  should  not  have  interposed  t^^J 
seeking  to  impose  the  terms  of  giving  security  for  co^^^ 
before  plea  pleaded. 


(a)  15  East.  622. 


i 
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Bay  LEY  J.  The  Court  would  not  have  given  the 
Lefendant  an  order  for  the  security  for  costs  if  he  had 
aid  he  meant  to  defeat  the  action  by  the  plea  of  bank- 
uptcy. 

Sest  J.  It  is  suggested  that  the  defendant  has  a 
ood  defence  upon  the  merits.  In  that  case  the  action 
rould  have  gone  on  for  the  benefit  of  the  defendant. 
lo^^ever,  as  we  cannot  take  the  plea  off  the  file,  the  least 
he  defendant  can  do  is  to  pay  the  costs  of  the  applica- 
ion  of  the  order  for  the  security  for  costs. 

Rule  discharged,  defendant  pay- 
ing the  costs  of  the  order  for 
security,  and  said   order  also 
discharged. 
A*  Moore  was  to  have  argued  for  the  plaintiff. 


TThe  King  against  A.  B.  and  C.  D.  Justices  of  Thunday, 

^  Feb,  11th, 

iSTAFFORDSHIEE. 

CHITTY  moved  for  a  criminal  information  against  An  attorney  has 
two  justices  or  btaffordshtrej  on  the  ground  or  an  present  on  the 
«buse  of  their  magisterial  office,  in  separately  convict-  Jjff^mation^on 

the  Game  Law*, 
mud  therefore  where  an  attorney  for  a  defendant  was  excluded  by  the  magistrates  from  the 
justice-room,  the  Court  refused  a  criminal  information  against  the  magistrate  on  that  ground }  («) 
.Anerrocin  the  proceedings  before  magistrates  is  no  ground  for  a  criminal  information)  and  the 
Court  will  not  interfere  against  them,  unless  they  have  acted  corruptly,  (h) 


(a)  This  decision,  however,  must  not  be  considered  as  authorizing  justices 

of  the  peace  in  all  cases,  and  under  all  circumstances,  to  exclude  a  party  from 

the  benefit  he  may  wish  to  derive  from  his  attorney's  presence  on  the  hearing 

of  an  information  on  a  penal  statute.     When  a  magistrate  acts  ministerially, 

aud  is  examining  a  party  on  a  criminal  charge,  it  may  be  essential  for  the 

purposes  of  public  justice  that  the  examination  should  be  private,  and  not 

interrupted  by  the  interference  of  an  attorney  for  the  prisoner ;  though,  even 

in  that  case,  the  counsel  or  attorney  of  such  prisoner  is  frequently  permitted 

to  be  present,  and  advise  him  what  questions  he  should  answer.     But,  when 

«  magistrate  wis  judicially,  and  he  is  about  to  hear  an  iuformationj  and  pro- 


ill 
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OP 


1819«        ing  two  persons  under  the  52  Geo.  S.  c.  93*  schedule 

ThTkT        ^'  ^^^^'  ^^'  ^*^^  using  dogs  to  kill  game,  not  having 
t^gahm        obtained  game  certificates.    The  grounds  in  support 
Staffobo-    of  this  motion  were  principally,  that  the  magistrate^ 
iBiBx.        jj^^  deprived  the  defendants  of  the  advantage  of  legal 
assistance,  by  ordering  their  attorney  out  of  and  keep- 
ing him  excluded  from  the  justice  room  during  thift 
hearing  of  the  information.    It  was  also  objected,  that 
the  accusation  was  informal,  and  the  innocence  of  th^ 
parties  was  expressly  sworn  to ;  but  the  affidavits  im- 
puted no  corrupt  motive  to  the  magistrates  other  than 
that  of  turning  the  attorney  out  of  the  room. 


Bayley  J.  What  right  had  the  attorney  to  be 
there?  His  presence  would  only  produce  confusion 
and  irregularity  in  the  proceedings  of  the  magistrates. 


ceed  to  conviction,  many  cases  may  occur  in  which  the  practice  of  exclading 
an  attorney  would  be  unreasonable.  In  courts  of  justice  in  general,  a  defend" 
ant  upon  a  charge  of  any  offence  not  amounting  to  felony,  has  a  right  %> 
appear  and  defend  by  attorney,  Bac.  M,  Attorney  B. ;  and  the  proceedings  uf 
justices  of  the  peace  by  summary  conviction  being  matter  of  record  (Palof  oa^ 
Convictions,  38)  why  should  a  party  be  deprived  of  the  same  means  of  de- 
fence on  such  a  proceeding,  as  in  other  courts  ?  Suppose  a  defendant  illitiB- 
rate  or  uninformed,  and  exposed  to  a  prosecution  on  the  Game  Laws,  involv- 
ing  many  complicated  points  of  law,  and  especially  title,  it  would  frequent^ 
happen,^  in  prosecutions  before  ama^strate,  that  the  expense  of  counsel  would 
be  greater  than  the  defendant  could  afford,  or  it  might  happen  in  a  distant 
part  of  the  country  that  no  counsel  nor  any  advice  whatever,  except  that  of 
an  attorney,  could  be  procured  in  time  j  it  would  then  be[rather  anomalous  to 
maintain,  that  on  the  trial  of  a  cause  in  a  superior  Court  the  defendant  may 
have  the  benefit  of  hb  legal  advisers,  and  that  they  are  to  be  excluded  on  a 
summary  proceeding  before  a  magistrate  acting  judicially.  In  the  ^ng 
V.  Simpson,  1  Stra,  44,  it  was  held,  that  a  conviction  for  deer  stealing  might  be 
made  in  the  absence  of  a  defendant,  and  upon  an  appearance  by  an  attorney 
appointed  by  him  to  defend  for  him,  and  the  Court  said,  "  We  think  that  it  is 
certainly  good  \  for  the  offender  may  entrust  his  defence  to  another,  and  the 
justice!  cannot  enforce  him  to  i4>pear  in  person.**    PaZey,  107. 

(6)  It  18  a  general  rule,  that  a  criminal  information  will  not  be  granted 
against  a  magistrate  on  account  of  an  error  in  judgment ;  but  it  must  appMdr 
timt  he  has  acted  corruptiy  or  with  gross  partiality.     The  Ku^  ▼.  Biwkli^ 
9  Verm  Rep.  196;  Emy.Bince,  Caldecot  305;    2  Bwr,  719,  7ff,  1162. 
tBla,Rep.^H'9i Stnmfitf  lietj  t  T. R.  659. 


IHIBB. 
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An  attorney  has  no  right  to  interfere  with  the  duties  of        1819* 
the  magistrate  in  his  own  justice  room. 

againtt 

JUSTICU 

Chitty  submitted^  that  it  was  for  the  benefit  of  the  or  Staffors- 
defendant  on  a  penal  information  that  he  should  have 
the  assistance  of  legal  advisers^  more  especially  as 
questions  of  title  frequently  arise  in  prosecutions  under 
ihe  game  laws,  and  the  same  objection  might  be  urged 
to  the  presence  of  counsel. 

Bayley  J.  An  attorney  in  all  events  has  no  right 
to  be  present.  It  may  be  a  different  thing  where  coun- 
sel are  employed.  There  is  no  corrupt  motive  imputed 
here  to  the  magistrates,  and  therefore  there  is  no  pre- 
tence for  this  motion. 

Best  J.  I  am  of  the  same  opinion.  If  there  is  any 
thing  improper  in  the  form  of  the  conviction,  the  parties 
have  another  remedy ;  but  any  such  error  is  no  ground 
for  a  criminal  information,  which  can  only  be  granted 
against  a  magistrate  when  he  has  acted  corruptly,  and 
Jiotwhfen  he  has  acted  merely  erroneously. 

Rule  refused,  (a) 


(6)  Jbbett  C.  J.  and  Holrotfd  J.  were  absent. 
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1819. 


Friday,  OeCHARD  AND  ANOTHER  OgCUnSt  ThOMAS. 

Feb.  12th.  ^^ 

Am  insolvent        /^HITTY  on  a  former  day  had  obtained  a  rule  for  the 
neglected  to  ap-  bringing  up  of  the  defendant  on  this  day,  in  order 

ciireeimdmiie  ^^^  ^^  might  be  discharged  as  an  insolvent  debtor  out 
Lords*  Act,  32    of  custodv  Under  the  Lords'  Act,  on  an  affidavit  which 

Geo,  %  c.  28.  in  •'  ' 

the  next  Term  Stated  that  the  defendant  had  been  charged  in  execu- 

chargcdlnexe-  ^^^  ^Y  ^^  plain tiflfs  before  Hilary  Term  in  1818,  and 

wds'applies^'^  that  on  account  of  ignorance  he  had  neglected  to  apply 

but  was  pre-  to  the  Court  in  that  Term,  in  pursuance  of  the  Lords' 

vented  by  pom  . 

ver(2/ from  pro-  Act,  32  Geo,  2.  c.  28.    That  in  Easter  Term  foUowmg 

thisTeravcannot  ^^  ^^^  given  the  proper  notice  to  the  plaintiffs  required 

"h^i^*^*r    h  ^y  ^^^^  *^''  preparatory  to  his  discharge ;  but  that  on 

3S  Geo.'s,  c.  5.  account  of  his  having  a  very  large  family,  and  extreme 

cases  deiajs'oc-  poverty  and  inability  to  defray  the  necessary  expenses^ 

nonmeor^^'  ^^  ^^^  hitherto  been  prevented  from  proceeding  on 

mistake.  such  notice,  but  had  recently  given  a  proper  notice. 

D.  F.  Jones,  on  behalf  of  the  plaintiffs,  now  op- 
posed the  defendant's  discharge,  and  insisted  that  the 
32  Geo.  2.  c.  28.  s.  13.  was  imperative.  "  It  shall  and 
may  be  lawful  to  and  for  any  such  prisoner,  before  the 
end  of  the  first  term  which  shall  be  next  after  any  such 
prisoner  shall  be  charged  in  execution  by  his  creditor, 
"  to  exhibit  his  petition  to  the  court."  The  application 
was  therefore  now  loo  late.  He  submitted,  that  the 
statute  33  Geo.  3.  c.  5.  s.  5.  was  not  applicable  to  this 
case.  It  enacts,  that  "  where  any  debtor  shall  have 
neglected  to  take  the  benefit  of  the  acts  within  the 
time  limited,  and  shall  make  it  appear  to  the  court 
out  of  which  the  execution  issued,  that  such  neglect 
arose  from  ignorance  or  mistake^  such  debtor  shall  then 
be  entitled  to  take  the  benefit  of  the  acts,  as  if  he  had 
taken  the  same  within  the  time  so  limited  as  aforesaid.'' 
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It  appeared  from  the  defendant's  own  affidavit,  that  he        1819. 
was  aware  of  the  necessity  of  applying  to  the  Court  in         ' 
EasterTerm  next,  and  his  subsequent  pecuniaiy  embar-         agamu 
rassments  did  not  constitute  an  excuse  for  the  further 
delay.    The  application  was  therefore  too  late,  and  the 
defendant  must  be  remanded. 


Ckitty  submitted,  that  these  acts,  passed  with  a 

l^'Uinane  object  in  favour  of  prisoners  for  debt,  who  must 

ffi^c  up  the  whole  of  their  property  on  obtaining  their 

^^ischarge,  ought  to  be  construed  liberally.    The  words 

*^  the  Lords*  Act,  "  shall  and  may,"  are  not  necessarily 

^Ompubory  on  the  prisoner  to  make  the  application  in 

^Ve  first  term,  (a)    He  also  referred  to  Tidd's  Practice, 

^^iere,  upon  the  authority  of  decided  cases,  it  is  laid 

^«wn,  that  a  prisoner  is  entitled  to  the  benefit  of  the 

^cts  who  has  been  prevented  from  applying  for  it  in 

^ne  time  by  the  misconduct  of  his  agent,  or  by  his 

Ignorance  of  the  creditor's  place  of  abode  till  recently 

tefore  his  application,  (ft)     He  submitted,  that  under 

these  circumstances  the  defendant  was  entitled  to  his 

discharge. 

HoLBOYD.  The  statute  SS  Geo.  3.  c.  5.  s.  5.  by 
its  recital  evmc/>8  that  the  legislature  intended  by  the 
prior  act  to  compel  the  prisoner  applying  for  his  dis- 
charge to  do  so  within  the  limited  time ;  and  the  same 
statute  only  allows  of  two  descriptions  of  excuse  for 
delay  in  making  such  application,  namely,  neglect 
arising  from  ignorance  or  mistake.  Taking  the  affidavit 
in  this  case  to  be  true,  yet  the  only  excuse  it  offers  for 
the  delay  is  poverty,  and  therefore,  however  I  may 


(a)  NkhUU  Y«  Neilion,  2  Mixnh  200.   Vid.  SibUy  v.  Sibky,  Bomcf  378. 
2Uft  Pract.  6th  ed.  377. 

(k)  IWd,  eth  ed.  377,  8.    4  T. «.  231.  367. 
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IS  19.        regret  the  situation  of  the  defendant,   I   have  J^p 
^J^^^      jurisdiction  to  aflford  him  relief,  and  he  must  be  r^ 
agakut        manded. 

Tbojuai. 


Prisay,  '  DiMOND  aguinst  Clarke  and  another. 

Ftb.  ISth. 

Attachment        HPHE  plaintiff  had  brought  an  action  against  the  de^ 

S ranted  on  the       ••■     p     j      ^  i  •  /»   •  •      ^  >    ' 

{aster's  aiioca-  lendants  upon  a  policy  or  insurance  against  fiie, 

^  for  costs  due  ^j  obtained  a  verdict  at  the  Lent  Somerset  aasiaei 

from  the  pUun-  ■  ^!v 

tiff  m  the  cause    18I6  for  the  sum  of  800/.    The  costs  were  taxed  as 

to  his  attorney,  1,111 

although  the  at-  between  party  and  party  at  338/.  and  the  whole  amount 
q^SmcdfroiT  ^^ ^^ ^^^ ^^^  ^^^^  ^*s  afterwards  paid  to  the  plaintifl 
practising,  bv      himself  and  not  to  his  attorney.    Mr.  W.  JE.  Empson,  the 

nothavrng taken  ^     ^  ^  •^  *        '  ^ 

out  his  certificate  plaintiff's  attorney,  having  afterwards  made  applicaticp 

the  buaness  done,  the  plaintiff  having  received  the  whole  of  the  debt  and  costs  from  tl^  ^ete 
dant.  (a)  Persons  discharged  under  the  Lisolvent  Act  are  only  discharged  as  to  those  credltoB 
to  whom  they  give  notice  of  their  intention  to  apply  to  be  discharged,  (b) 


(a)  The  statute  37  Geo.  S  c.  90.  s.  30.  enacts,  That  if  any  peiw>ii  ihiH  ^ 
his  own  name,  or  in  the  name  of  any  other  person  or  persons,  sue  out  i9|T 
writ  or  process,  or  commence,  prosecute,  carry  on  or  defend  any  action  or 
suit,  or  any  proceedings  in  any  of  the  Courts  aforesaid,  for  or  in  expectation 
of  any  gain,  fee  or  reward,  or  shall  do  any  act  in  any  of  the  sud  Courts  as  «o 
attorney,  solicitor,  notary,  proctor,  agent,  or  procurator,  of  such  Court,  with^ 
out  obtuning  a  certificate  in  the  manner  therein  di*^»ced,  or  without  enitrmg 
tU  same  in  one  of  the  Courts  aforesaid  tvherein  such  person  shall  be  adndt^d, 
enrolled,  sworn,  or  re^tered,  as  solicitor,  attorney,  notary, proctor,  agent^off 
procurator,  every  such  person  shall  for  every  such  offence  forfeit  and  pay  ^ 
sum  of  501.  and  shall  be  and  is  hereby  made  incapable  to  maintun  or  proaeculi 
any  action  or  tuit  in  any  court,  of  law  or  equity  for  the  recovering  any  %^ 
reward  or  disbursement  on  account  of  prosecuting,  carrying  on,  or  defeufiqi 
any  action,  suit,  or  proceeding,  or  having  prosecuted,  cairied  on,  or  defeoded 
any  action,  suit  or  proceeding,  or  any  matter  or  thing  relating  thereto^  iMr 
out  such  certificate  as  aforesaid. 

(b)  See  Baker  v.  Sydee,  7  Taunt,  179  ace.  The  statute  53  Geo.  3.  c.  lOf, 
sect.  10,  directs  that  the  Insolvent  Debtors'  Court  shall  specify  in  the  ordei 
for  the  prisoner's  discharge,  the  several  persons  against  whose  demands  sadi 
prisoner  shall  be  deemed  by  such  Court  entitled  to  be  discharged  by  virtue 
of  the  act  The  act  therefore  does  not  operate  as  a  general  discharge.  oC  the 
prisoner  from  all  his  debts,  but  only  from  such  as  are  speo^d  in  t|ie  order 
by  which  the  priioaer  is  disclwg^*    $«c  further  H  Qii.  S. «.  0^  %  7* 
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&r  the  [payment  of  his  bill^  the  plaintifF  obtained  a  1919, 
Judge's  order  for  its  taxation,  having  previously  given  '  ' 
the  usual  undertaking  to  pay  what  should  appear  to  he  ««(n«t 
due  to  Mr.  Empson  on  such  taxation ;  but  it  was  sworn 
that  at  the  time  such  undertaking  was  given  the  plaintiff 
was  not  aware  that  Empson  was  not  in  a  situation  IQ 
proceed  for  his  costs.  The  plaintiff  neglected  to  appear 
before  the  Master  at  the  taxation  of  the  bill,  and  Mr. 
£ffi^Moit'«  costs  remaining  unpaid,  were  allowed  by  the 
Master's  allocatur  at  the  sum  of  12,9,1.  ISs.dd.  Marryatt 
liaving  obtained  a  rule  nid  for  an  attachment  for  non- 
payment of  this  sum, 

« 

C^'%  now  shewed  cause  upon  two  grounds,  appealer. 
^£  lipon  affidavit,  First,  that  the  plaintiff's  attorney 
h^i^cl  omitted  to  enter  his  certificate  with  ihe  propei^ 
o4^cer,.  ^d  was  consequently  precluded  from  recovering 
hia»  coats  ;(a)  and  previously  to  the  obtaining  of  such  cer- 
lifi^cate,  he  l^ad  pmitted  to  take  one  ovit  for  the  space  of 
^  ^i^hole  year.  At  a  subsequent  period  he  was  readmitted 
b^r  the  Court  on  payment  of  the  arrears  oi  duty  and  20*. 
t^OLc.    The  ^7  Geo.  3.  c.  QO.  sec.  31.  enacts  that  "  every 
P^JTson  Q^i^itted,  sworn  and  enrolled  in  any  of  tb,e 
C^^urte  ^s  there^l  mentioned,  who  shall  neglect  to  ob- 
tain his  ceictifioat^  thereof  for  the  space  of  one  whpl^ 
y^^,  ^hall  from  thenceforth  be  incapable  of  practis- 
*^S  W  his  own  name,  or  in  the  name  of  any  otl^,e[f 
Person,  in  any  of  the  said  Courts,  by  virtue  of  such  admis- 
^■-c^ii,  entry,  and  enrolment,  and  the  admission,  entry  and 
^^irolment  of  such  person  in  any  of  the  said  Courts, 
^"^^1  be  from  thenceforth  null  and  void."  It  was  there- 
^^y^^  submitted  that  the  attorney  could  not  recover  this 
*^^3a  of  money  by  means  of  an  attachment,  as  he  was 
P^€i.ctising  illegally  at  the  time  when  the  business  was 
p^xiormed.    The  second  ground  of  objection  was,  that 


(a) See 37  6eo.9.  c 90.  i.  27, Samte  %UtVL  {h) 
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1619.        the  plaintifT,  since  his  supposed  liability  accrued^ 
been  discharged  under  the  act  for  the  relief  of  insoh 
debtors,  (a) 


DlXOWD 

agabut 

CtAKKE. 


Marryatt  and  Reader  were  heard  in  support  o: 
rule  for  the  attachment. 

The  Court  at  first  seemed  inclined  to  think 
the  plaintiff,  by  undertaking  to  pay  what  might  ap] 
due^  had  precluded  himself  from  objecting  to  the  at 
ney's  right  to  recover  for  the  business  done^  on 
ground  of  his  not  having  obtained  his  certjficate, 
after\vards  were  of  opinion  that  construing  these  w 
as  meaning  that  the  party  undertook  to  pay  what  sht 
legally  appear  to  be  due,  the  objection  might  be  tie 
notwithstanding  such  undertaking.  However  it 
considered  that  as  the  plaintiff  in  the  first  insti 
had  received  the  whole  debt  and  costs,  Mr.  Em 
might  recover  the  sum  which  the  Master  had  fc 
due,  without  the  aid  of  his  character  of  attorney, 
treating  the  money  originally  received  by  the  plai 
for  the  costs  of  the  action,  as  received  pro  tanio 
the  use  of  the  attorney.  Upon  the  second  point,  it 
not  appear  that  the  plaintiff  had  given  any  node 
Mr.  Empson  of  his  intention  to  apply  for  hi^  disch 
under  the  Insolvent  Act,  and  therefore  the  plai: 
would  not  be  discharged  by  the  operation  of  that 
from  the  debt  due  to  the  attorney. 


(a)  53  Geo.  3.  c.  102. 
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1819. 

Henderson  against  Sanscm.  wfuth. 

T>EjdDER.  on  a  former  day,  moved  to  set  aside  the  A  general  pie* of 

£mf  .  ,     .  .  ,  bankniptcynnut 

judgment  in  this  cause,  for  irregularityj  with  costs,  be  deUmtd  and 
sacb  judgment  having  been  signed  after  a  plea  was  wi^aVitof 
filed  in  the  office.  ^i^th?^ 

jadgment  akned 
for  want  of  a  ' 

Corny n  now  shewed  cause,  and  contended  that  there  P^  on  termi. 
TP-as  no  irregularity  in  this  case.  The  defendant  had 
pleaded  the  general  plea  of  bankruptcy,  and  it  had 
been  held  yesterday  that  a  plea  of  bankruptcy  ought  to 
be  delivered  and  not  filed.  (6)  In  this  case  the  plea 
w-as  filed  in  the  office;  that  was  irregular,  and  there- 
tore  the  plaintiff  was  entitled  to  sign  judgment. 

Header  in  support  of  his  rule  said,  he  was  not  aware 
of  any  case  in  which  it  had  been  held  that  a  general 
plea  of  bankruptcy  must  be  delivered.  luTidJCs  Prac- 
tice (c)  it  was  laid  down,  that  bankruptcy,  among 
other  pleas,  need  not  be  signed  or  filed,  but  may  be 
delivered  to  the  plaintiff's  attorney,  but  it  did  not  say 
^t  it  jshall  be  delivered.  The  practice  he  believed, 
<«rtwnly,  had  been  not  to  deliver  such  pleas. 

Abbott  C.  J.  The  Master  says  the  plea  must  be 
idivered  and  not  Jiled,  and  therefore  we  must  decide 
According  to  the  practice  of  the  Court, 

Header  said  that  his  client  had  given  a  rule  to  reply, 
*^forc  the  plan  tiff  had  signed  judgment.     He  had  an 


<a)  3  Oeo.  «.  c,  SO.  1. 1.  (6)  Vide  R(mell  ▼.  Cor,  ante  Jll, 

ic)  6  Ed.  713, 
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1S19*  affidavit  of  merits^    and    therefore  upon  payment 

-  costs,  pleadinc^instanter  and  taking  short  notice  of  tr 

agamu  probably  the  Court  would' set  aside  the  judgment. 

dAMUK* 

t    - 

The  CouBT  made  the  rule  absolute  on  these  tern 


^u&^.  Smith  against  Blundell. 

J. 

Defendant  caaF>     f\    F.  JONES  on  a  former  day  obtained  a  rule  c 

not  try  by  pro-      M^  •  y       •%    n      %  i  it 

▼ifio,  tiU  plaintiff  mg  ou  the  defendant  to  shew  cause  why  tb^  ] 

firait   Issue  be-  obtained  for  trying  this  cause  by  proviso  should 
SSif^  Ae^*"  ^  discharged.     The  affidavit  in  support  of  the  3 
Summer  Assizes    stated,  that  issue  was  joined  in  Trinity  Term  last.  < 

1816,  when  it       -  ,  .   i  , 

was  not  tried,  tbe  cause  Went  down  to  trial  at  the  summer  assizes 

i^g^L'X^to  Chester,  by  special  jury,  but  as  very  few  special  ji 

^*^*«"^tthe  men  attended,  neither  party  chose  to  pray  a  tales, 

1818,  upon  a  Consequently  the  cause  was  not  tried.    Since  then, 

but  not  hi^ug  defendant  applied  for  a  rule  to  try  by  proviso. 

been  tried  as  in-  - 
tended,  by  a 

•pedal  jury,  Parke  uow  shewcd  cause    against  the  rulc^ 

ndtbtr  party  .     .  .  ,  .   °    _  ,   - 

cboosii^to  pray  tirged,  that  pnor  to  the  case  going  down  to  tnal  at 
Si^iiiintiff  ^  last  assizes,  issue  had  been  joined  in  the  same  catise 
not  m  such  dc-    the  summer  assizes  1816;  and  the  plaintiff  not  cb 

nult  as  to  entitle    .  j» 

the  defendant  to  ing  then  to  go  to  trial,  he  submitted  there  was  sumci 

a  rule  for  trring 
by  proviso,  (a) 


(ft)  The  defendant  cannot  proceed  to  trial  by  pron^  tintil  the  firi 
has  been  guilty  of  laches  in  not  proceeding  to  trial  aocording  to  ikem 
and  practice  of  the  Court.  See  2  Saund,  336.  a.  n.  4.  2  East,  209. 
Jacob  Banh^s  case.  2  SaOc,  65i,  except  in  cases  where  thejdeifendant 
actor,  88. in  replevm,  8cc.  id.  Und.  See  rule  Mv-h.  4  Ann.  note  c  •'A) 
can  be  had  by  pnmso  in  London  or  MidtUesdc,  till  default  made  by  the  p 
tiff  after  the  issue  is  entered  on  record,  nor  in  country  causes  till  the  plai 
has  made  default  im  tryiag  his  issue  the  next  assizes  after  the  issue  is  entx 
and  in  neither  ease  till  a  rule  for  a  trial  by  proviso  be  entered.  Vide  * 
fordtkire  Canal  Company  «.  The  Trent  and  Mersey  Navigation  Coop 
5  Taunt.  577.    1  MorsA,  218.  S.  C.    7m24»  6th  ed.  818. 
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default  on  his  part  to  entitle  the  defendant  now  to  a        18i9« 


rule  for  trying  by  proviso. 

Jones f  on  the  other  side^  said  it  was  true  that  issue 
was  joined  in  this  case  in  Trinity  Term  I8I6,  and  that 
notice  of  trial  had  been  received  for  the  then  next 
assizes^  when  the  plaintiff  did  not  try ;  but  the  issue 
tlien  to  be  tried,  was  not  the  issue  now  on  the  record, 
"but  a  totally  different  issue,  and  it  became  so  in  conse- 
qTience  of  the  defendant's  having  applied  to  add  a  fresh 
lea^  so  as  to  alter  the  whole  record.  Under  these  cir- 
lamstances  the  plaintiff  was  not  in  default^  and  there- 
re  he  was  entitled  to  discharge  the  rule  for  trying  by 
oviso. 


Abbott  C.  J.  This  application  is  made  on  the' 
I9  that  issue  was  not  joined  in  this  case  until 
'inity  Term  last,  and  consequently  that  the  plaintiff 
Vm  ^^s  not  been  in  default.  It  is  sworn  distinctly,  that 
^^^^^e  issue  which  the  plaintiff  relied  upon  at  the  last 
sizes  wai^  not  the  one  he  relied  upon  at  the  sumiiiier 
^-ssizest  I8I6.  The'  defendant  does  not  deny  that  issue 
joined  in  last  Trinity  Term,  and  therefore  as  there 
ne  default  on  the  part  of  the  plaintiff,  I  think  wc 
ighl  to  make  this 

Rute  absolute. 


smzt^: 

BLUNDiLtf 


«a 
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1819. 


Friday,  DoE   V.    ROE. 

Fd>»  tfth* 

^!teb?th"'^t    C^^^P^^LL  moved  for  judgment  against  theca- 
the  daj  en  sual  ejector^  but  stated  an  omission  in  the  affidavit 

of  the  service  of  the  declaration  in  ejectment,  the  jurat 
having  omitted  to  state  the  day  of  the  month  on  which 
the  deponent  was  sworn.  He  submitted  that  it  was  not 
necessary  to  reswear  the  affidavit,  but  merely  for  the 
commissioner  to  insert  the  day  of  the  month  according 
to  his  recollection  of  the  time  when  the  oath  was  admi- 
nistered. 

HoLBOYD  J.  said  that  ttie  jurat  must  eithler  be 
amended,  or  an  affidavit  produced  on  the  part  of  the 
commissioner  as  to  his  recollection  of  the  day  when  the 
affidavit  was  sworn 

Rule  refused* 


rvtikti.  ^^^  ^  ''^^  demise  of  Simmons  against  R02. 

Service  of  dccla-    /^HITTY  moved  for  judgment  against  the  casual    • 
mrat^upoTii"  ejector,  on  an  affidavit  stating  the  service  of  the 

womuionthe      declaration  upon  a  woman  on  the  premises,  who  repre- 

premueSfWhore-  *  .  . 

presentedheneif  sented  herself  to  be  the  wife  of  the  tenant  in  possession, 
the  tenant  in  ^^^  as  the  affidavit  did  not  go  on  to  add  '*  which  depo- 
fid^uSi^"  nent.verily  believes  to  be  true," 

the  affidavit  of 

service  did  not  _         _  iiii..        /**.  11         /• 

aver  the  depo-  The  Court  held  this  insumcient,  and  therefore  re* 

SS&ct  fl^  ^      fused  the  rule. 

we  net.  {aj  tj    i  r       J 

^  Rule  refused. 


(a)  Service  on  the  wife  of  the  tenant  in  possession,  either  upon  the  pre 
mises  or  at  the  husband's  house  (so  that  the  husband  and  wife  appear  to  be 
living  together)  is  sufficient ;  and  if  the  wife  neglect  to  deliver  the  dechunt- 
tion  to  her  husband,  he  must  answer  for  her  default  Doe  dem.  Marknd 
T,  Bayliss,  6  T.  R.  76a.  Doe  dem.  Baddam,  v.  Roe,  9  Bos,  S^  Ptd,  bS. 
Good/right  V.  Thrustout,  2  Bla.  Hep.  800.  Goodtitle  v.  BadtUle,  1  JBoi.  ^  Pat 
984.    Jemny  v.  Cutis,  1  £os.  ^  PiU,  New  Rep.  308. 
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18  lb. 


Hartlet  against  Barlow.  J^*^. 

^^Him  shewed  cause  against  a  rule  for  an  attach-  Attachment  iat 

ment  against  an  attorney  of  this  Court,  for  his  con-  ^i^^i^ey 

tempt  in  not  paying  the  sum  of  200/.  to  the  plaintiff,  JJ^^'^JSlS- 

pxjirsaant  to  the  Master's  allocatur.    The  answer  to  the  tur,  cannot  be 

^{^plication  was,  that  the  affidavit  upon  which  the  rule  affidavit  statinc 

ti  ^d  been  obtained  was  only  made  by  the  plaintiff's  clerk,  J^^^l^^^ 

^  10  swore  that  he  demanded  the  money,  but  did  not  clerk,  (a) 
ew  any  authority,  by  power  of  attorney  or  otherwise, 
receive  it,  or  that  he  bad  produced  such  power. 

Holty  in.  support  of  the  motion^  admitted  that  it  did 
^^ot  appear  that  the  deponent  had  any  power  of  attorney. 

Abbott'  C.  J.  A  mere  clerk  will  not  do.  You 
^^ust  shew  him  in  contempt  by  refusing  to  pay  the 
^^oney  himself  to  the  principal,  before  you  can  charge 
^te  party  with  an  attachment. 

Rule  discharged. 


(«)  A. copy  of  the  role  with  the  Master's  allocatur  thereon,  should  be  per* 
^cmaUj  served  on  the  party  liable  to  the  costs;  and  at  the  same  time  the 
Original  rule  should  be  shewn.    The  King  v.  Smiihiet,  3  T,  B.  351.  3  Tmavt. 
-^^b.  Tidd,  1026,  and  a  demand  of  payment  made,  id,  Und.    So  in  order  to 
%TQiind  an  attachment  for  nonperformance  of  an  award,  it  is  not  sufficient  to 
^Ijew  fiicts  from  which  it  may  be  inferred  that  the  award  has  come  to  the  hands 
^^t  the  party  proceeded  against.  Brander  v.  Perdeage,  5  TauM.  813.    There 
^aaost  be  personal  nodce  of  the  award,  and  a  personal  demand  of  the  money; 
^nd  the  naming  of  a  particular  time  and  place  in  the  award,  does  not  super- 
sede the  necessity  of  a  personal  demand,  which  b  absolutely  necessary  in 
©rder  to  bring  the  party  into  contempt.    Brandon  v,  Brandon,  1  JB«.  ^  Pul. 
394.  i  Smmd,  186.  note  1.  1  SaUc*  83.  12  Mod,  257, 312.    If  the  demand 
^  made  by  a  third  person,  a  copy  of  the  power  of  attorney  should  be  served 
«poa  the  oppoate  party.  Per  Lord  Kenifon,  B,  38  Geo,  3.  K.  B,  Tidd.  881. 
^Wie«2JBto.Zli5p,  990. 


I 
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^Pjridmf,  Page  agatust  VoGEi*  and  another. 

Where  plaintiff  f^RWOOD  shewed  cause  against  a  rule  ojbtained  L 

dbtt not deeUire  "V/    '  i        /% 

i^chin^eTerm  this  case  OQ  a  former  day  for  setting  aside  tl^e  in- 

writ  if 


Ntunable,  de-     terlocutory  judgment  signed  for   irregularity,   on  tjie 


•fadant  Uin  ge-  ground  that  the  defendant  was  entitled  to  an  imparlance    r=. 

hmU  entitled  to   ^  m 

mimiMrlaace;  The  writ  was  returnable  early  in  Michaelmas  Term,  t|m<      -my 

•deity  in  declar-  enough  for  the  plaintiff  to  have  declared  as  of  tha^^^t 

^dc^Sw  *^  Term,  but  he  did  not  declare  until  after  the  essoign  da; 

himself,  as  by  pf  the  present  Term ;  and  on  shewing  cause  Cwwo 

hisunnecessfunly  ^       . 

obtaming  an  oxw   said    that  if    there  were   no   other  circumstances  i 


SS/^A^^^to     *^^   ^^^^  ^^^  ^^^®®  stated,  the   defendant  would  b*^ 
of  proceedings     entitled  to  an  imparlance;  but  he  contended  that  th^ 

until  they  have  .      .  •  -*  * 

been  dell-  delay  of  the   plaintiff  should   be   a  voluntary  delar- 

^*^-  W  or  that  if  the  defendant  delayed  the  plaintiff,  and  pn 

vented  him  from  declaring,  as  for  instance,  by  obtaii 
ing  an  injunction,  then  the  defendant  was  not  entitles*  ^^sd 
to  an  imparlance.  He  suggested  that  the  circumstance^^aes 
of  the  delay  in  this  case  arose  from  the  act  of  tlie  d< 


.  (4).  The  general  rule  seems  to  be,  that  where  the  writ  is  returnable  in 
Term,  but  the  declaration  is  not  delirered  or  filed,  and  notice  thereof  give^^^*** 
before  the  essoign  day  of  the  second  Term,  the  defendant  is  not  obliged  wf^  ^° 
plead  in  the  same  Term,  but  is  entitled  to  an  imparhmce,  except  where 
18  not  perfected.  Imp,  K.  B,  8th  ed.  265.  From  Rule  Trin.  5&c6  Geo. 
n.  b.  Bule  Mich.  10  Geo,  2.  reg.  2.  and  Rule  T.  22  Geo.  3.  K.  B.  it  iqppea==="» 
that  when  the  process  in  K.  B.  is  returnable  the  last  return  of  the  Term,  ^^^^ 
when  the  process  is  returnable  be&re  the  last  return,  but  the  deelaretion  " 

not  delivered  or  filed,  and  notice  thereof  given  four  days  exclusive  before  ti===^ 
epd  of  the  Term,  the  defendant,  if  completely  in  Court,  is  entitled  to  an  11 
parlance,  and  need  not  plead  until  the  first  four  days  of  the  nextTenn ; 
if  the  plaintiff  omit  delivering  or  filing  his  declaration  before  the  essoign  d^^^J 
of  that  Term,  and  giving  notice  thereof,  the  defendant  will  also  be  allowed        ^ 
imparl  to  a  subsequent  Term.  2  Saund.  2,  note  2,  4th  ed. ;  Tidd,  6th  ed.  48^--^ 
Where  the  defendant  does  not  perfect  bail,  and  thereby  prevents  the  plaS  -^ 
tiff  from  declaring  in  chief,  he  b  not  entitled  to  an  imparlance,  as  the  plf 
tiff  on  bulable  process  is  not  bound  to  declare   de  bene  esse.    Kent  ▼.  Ya 
6  Taunt,  261 ;  1  Marsh,  587,  sc.  j    BcdUy  v.  Hantler,  2  Bos.  8^  Bui  126 ; 
kston  y.  Scott,  5  T.  B,  372 ;  Imp,  K,  B,  8th  ed.  266  j  Tidd,  483. 
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bftdant  iiimself,  for  as  soon  as  the  plaintiff  Iiad  sued  1$19» 
ut  his  writ^  and  before  he  had  declared,  the  defendant 
plained  l^e  usual  order  for  a  particular  of  the  plaintiffs 
emand,  with  a  stay  of  proceedings  till  that  was  given, 
'his  was  an  action  by  the  assignees  of  a  bankrupt  for 
oods  sold  to  the  defendants — the  bankrupt  had  ab- 
ionded,  and  his  books  had  also  disappenred,  therefore 
ley  could  not  furnish  the  particular.  It  appeared  that 
le  plaintiff  had  called  upon  the  defendant  himself  be- 
^e  the  commissioners  of  bankrupt,  and  ha  admitted 
tat  be  had  an  account  of  all  his  dealings  with  the 
mJsrapt  in  his  books,  aAd  that  he  had  all  the  bills  of 
meels  of  the  goods  sold  to  him,  with  which  he  under- 
•ok  to  furnish  the  plaintiff,  but,  notwithstanding  that 
idertaking,  he  and  his  attorney  had  constantly  refused 
gjiwe  diem  copies  of  the  bills  of  parcels,  so  that  in 
lUKt  of  fact  the  defendant  himself  had  tied  up  their 
Lxuls  from  giving  him  correct  particulars,  the  know- 
ige  of  which  he  had  within  himself.  Under  these 
roumstances  the  plaintiffs  had  declared,  and  they  gave 
ch  particulars  as  they  were  enabled  to  do,  and  in  con- 
quence  of  the  defendant  having  refused  to  plead,  the 
aintiffs  signed  judgment  as  for  want  of  a  plea.  The 
ie»tion  therefore  was,  whether  under  these  circum- 
inces  the  defendant  was  entitled  to  an  imparlance,  the 
dgTOOient  having  been  regularly  signed. 

JF.  Poliock  in  support  of  the  motion  relied  upon  the 
su^ralrule  of  the  Court,'that  where  a  plaintiff  does  not 
jclare  in  one  Term,  the  defendant  is  entitled  to  imparl 
»  the  next. 

The  Court  said  that  this  rule  was  not  without  ex- 
leption.  If  the  defendant  was  the  cause  of  the  delay, 
le  was  not  entitled  to  an  imparlance.  It  appeared  that 
ae  himself  had  stopped  the  plaintiff  from  going  on,  and 
ierefore  the  judgment  was  not  irregular.    He  might 
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1819*        however  be  let  in  to  plead  upon  payment  of  costs,  plead— 
ing  instant er,  and  taking  short  notice  of  trial. 

Rule  discharged  on  these  conditionsss  ^s 


Wdi^,  Picker  against  Webster. 

Bntetforjodg-  'TtSDALL  applied  to  enlarge  the  rule  in  this  cas 
oTifnoiuraiUn  ^^  judgment  as  in  the  case  of  a  nonsuit,  on  th< 

SSS?te"*^'  ground  that  the  application  was]  made  so  late  in  th 

plied  for  txtiy  Term  thai  it  was  impossible  for  the  plaintiff,  who  re       — 

n  an  issoiblc       •  i    i  •       i  i  •    •  i_ 

Term,  in  order  Sided  in  the  country,  to  prepare  his  instructions  to  sne^ 

^^•^^  cause. 

WMj  wnre  tain* 
dent  time  to 
riicw  cnQfle  in 

the  same  Term,  HoLROTD  J.  said  that  the  rule  must  be  enlarge< 

enlarge  the  rule  ^^^  ^^^  ^^^  parties  ought  not  to  move  for  judgmei 

till  the  next  .^g  ijj  ^ase  of  a  nonsuit  in  country  causes  so  late  in  a 

Term,  and  will  ,  "^  ^ 

not  penmt  the  issuable  Term,  the  necessary  consequence  of  which  mn 

Serde  at"*"*  he  to  delay  the  proceedings  until  another  issuable  Ter 
«*«»**»•  W  Rule  enlarged. 


(a)  The  time  for  moving  for  judgment,  as  in  case  of  a  nonsuit  in  a  cwaatry 
cause,  seems  to  be  in  the  Term  next  after  notice  of  trial  is  given.  Tidd,  6tim 
ed.  823.  (note  Hall  v.  Buchanan,  2  T,  R.  734.)  In  another  case  on  th^ 
tame  day,  the  counsel  for  the  plaintiff  and  defendant  bad  consented  to  enlarge 
the  rule  to  shew  cause  ten  days  after  the  Term.  But  the  Court  said, 
cases  of  motions  to  set  aside  executions,  and  other  mstances  requiring 
early  decision,  a  hearing  at  chambers  may  be  obtained ;  but  motions  for 
judgment,  as  in  case  of  nonsuit  made  late  in  the  Term,  are  not  entitled  to 
fuch  fiivourable  attention,  and  must  be  enlarged  till  the  next  Tenn« 
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1819. 

Doe  on  the  demise  ofSiMoxs  against  Masters.    Friday, 

Feb.  f2di. 

Ji/TANNING  moved  for  leave  to  issue  an  execution  ModmiforleAYe 
against  the  casual  ejector,  after  a  verdict  against  Sma^M^Sc 
"the landlord,  who  defended  the  ejectment  alone:  and  he  ^^  fJ*?*i 

'  .  -^  '  where  tbe  land- 

submitted  that  he  was  entitled  to  have  the  rule  absolute  lord  defends 

in  the  first  instance,  on  the  authority  of  Fenn  v.  Mar-  mle* to*  shwr* 

-riott.  (b)    He  also  mentioned,  that  Chitty  in  the  course  **°*^*  W 

of  the  Term  had  made  a  similar  application,  and  had 

obtained  a  rule  absolute  in  the  first  instance. 

Chitty  said  that  he  had  certainly  moved  for  the  rule 
in  that  manner,  but  that  a  rule  nisi  was  drawn  up,  and 
afterwards,  upon  an  affidavit  of  service  on  the  landlord^ 
wh'ohaddefended,was  made  absolute  without  opposition. 

Abbott  C.  J.  The  only  use  in  moving  the  Court 
is  to  give  the  party  an  opportunity  pf  shewing  cause 
why  execution  should  not  be  issued;  therefore  the  rule 
ought  not  to  be  absolute  in  the  first  instance.  You  may 
find  in  Barnes  rules  absolute  for  any  thing. 

Rule  to  shew  cause  granted. 


(a)  See  Doe  dem.  Roberts  and  Wife  v.  Gibbs  and  Wife,  ante  47. 
(h)  Bam.  185. 
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Fridt^,  ^  CruN  against  Homeyman. 

Feb.  m^^  ^ 

Bole  for  fP^^W  T ITTLEDJLE  moved  to  set  aside  the  verdict  ob- 
iM^A  ma-  tained  by  the  plaintiff  in  this  case  at  the  last  sit- 

Sto^£^  of  ^8*  ^^  *'^  ^^^^  *^  Guildhall  before  Abbott  C.  J. 
trial;  «ndw£«re  with  costs^  on  the  ground  of  irregularity^ the  irregularity 
tilid.  ftt  air^u^  b^g  that  the  plaintiff  had  tried  the  cause  by  a  comjoioa 
2tc^^Si^rf    j«"y>  notwithstanding  a  rule  for  a  special  jury  had  been 

STy^ri^e     «I^Ved  UpOU  him. 
time  of  trial,  de- 
fendant aerved  _.  .  ,  •  i  i      «> 

plaintiff  witti  a  Barrow  now  shewed  cause  agamst  the  rule  for  set- 

juryfai^^^?*  tingjaside  the  verdict,  and  he  stated  that  the  rule  for  the 
^uutandhig,  j^pecial  jury  was  served  upon  the  plaintiff  after  the  rising 
tried  by  a  com-  .of  the  Court  ou  the  6th  of  February  J  and  the  cause 
tbat^^edings  .^^ood  in  the  paper  for  trial  at  Guildhall,  at  half  past 
were  regular,  (a)  j^j^^  ^j^^  ^^^^  morning.     When  the  cause^came  on,  he 

•nentioned  the  circumstances  to  the  learned  Judge,  that 
a  rjole  for  a  special  jury  had  been  served  on  the  plaintiff 
Ibe  evening  before,  but  his  Lordship  directed  the  trial 
*to  proceed  with  the  common  jury  pannel  annexed  to 
the  record,  and  accordingly  the  plaintiff  bad  a  verdict* 
Under  these  circumstances,  he  submitted  that  the  verdict 
.tonld  not  be  disturbed,  because  the  rule  for  the  special 
jury  was  not  served  in  sufficient  time  to  enable  the 
plaintiff  to  strike  the  jury. 

lAttUdah  in  support  of  this  rule  said,  that  this  was 
simply  a  question  of  regularity.  By  the  practice  of  the 
Court,  the  rule  for  the  special  jury  is  to  be  drawn  up 
and  served  in  London  and  Middlesex  on  or  before  the 
day  preceding  the  adjournment  day  after  each  Term. 
If  this  rule  applied  to  sittings  after  Term,  it  equally  ap- 


(a)  See  the  next  Case. 
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plied  to  sittings  in  Term.    The  plaintiff  had  conformed        1810. 
to   the  rule  thus  laid  down  hy  Mr.  Tidd,  {a)  and  there-         'T"" 
Fore  he  was  regular.    There  was  no  other  rule  upon  the         agakut 
subject,  and  therefore  until  the  Court  pronounced  some 
other  rule  it  was  impossible  to  say  that  this  was  irregular. 

Abbott  C.  J.  It  is  not  necessary  to  lay  down  any 
'Other  rule  than  that  which  common  sense  dictates.     It 
is  sufficient  however  to  say^  that  the  rule  for  the  special 
j  iiry  ought  to  be  served  so  long  before  the  day  appointed 
for  the  trial  of  the  cause  as  will  afford  the  party  an  op- 
portunity^ with  the  ordinary  dispatch  of  business,  to 
attend  to  the  striking  of  the  jury.     Here  it  is  quite  ob- 
vious that  the  plaintiff  had  not  sufficient  notice  of  this 
rule,  by  which  we  ought  to  say  he  should  be  bound. 

Baylst  J.  Common  sense  pronounces  the  rule  in 
this  case.  The  defendant  has  notice  of  trial  for  a  parti- 
cular day,  and  he  is  informed  that  it  will  be  tried  by  a 
common  jury,  unless  a  special  jury  is  struck.  Service 
of  the  rule  for  a  special  jury  the  night  before  the]]trial 
takes  place  is  manifestly  not  sufficient.  The  rule  must 
be  served  a  sufficient  period  of  time  before  the  trial,  so  as 
to  enable  the  party  to  strike  the  jury  before  the  trial 
takes  place. 

HoLROYD  J.  and  Best  J.  concurred. 

Rule  discharged. 

Barrow  and  Dehany  for  the  plaintiff,  and  Littledale 
for  the  defendant. 

(a)  Tidd,  6tb  ed.  840, 1,  and  see  id.  862.  By  Kule  h.  44  Geo,  3.  "it  is 
ordered  by  Lord  EUenborough,  C.  J.  that  in  future  no  cause  shall  be  tried  by 
^  special  jury  in  HiUddUsex  or  London,  unless  the  rule  for  such  special  jury 
be  served,  and  the  cause  marked  in  the  marshal's  book  as  a  special  jury,  on 
«r  before  the  day  preceding  the  adjournment  day  in  Middlesex  and  London 
^cspecUvely  »  10  East  1 ;  2  Campb,  XII.  Tidd,  6th  ed.  862.  Special  jury] 
causes  are  appointed  for  particular  days,  and  perhaps  thb  was  the  reason  irhy 
the  rule  was  promulgated,  aud  not  with  a  view  to  any  arrangement  between 
the  partiei  themselves. 


^ 
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•18I9. 

^j^f^         Doe  on  the  demise  o/*Lorim£r  against  Lobimee.  .— • 

Where  an  eject-  HPHIS  was  an  ejectment  by  original,  and  notice  ofti^of 
wat.  appointed  trial  was  given  for  the  third  sittings  in  this  Term 

dbt^M^T^rm!  -^  '"'®  ^^'  ^  special  jury  was  obtained  on  the  part  01 
aad^  defend-    the  defendant  on  the  8th  instant,  and  the  cause  wj 

ant  obtained  a 

role  for  a  special  appointed  for  trial  on  the  9th.  On  a  former  day,  CAt^(v^grJy 
i^SiMdtodis.  obtained  a  rule  calling  upon  the  defendant  to  sbeww^v?^ 
Cham  the  rule     cause  whv  the  rule  for  a  special  jury  should  not  be  dis—  <ass- 

on  the  ground  -^  r  j     j  ^^ 

that  it  was  ob-     charged,  upon  an  affidavit  stating  these  facts,  andE^jid 

tained  too  late«        1,      .  ,      '    ,  . .  ^       -.    *• 

because  the  alleging  that  there  was  not  any  possible  defence  tfw^^'o 
t^^^^  this  action. 

nwntas  of  the 
present  Terniy  > 

snpponnghehad         Gumey  now   shewed  cause,   and  urged  that  th< ^  je 

^*^      plaintiff  could  gain  nothing  by  this  motion,  because  th! 
proceedings  being  by  original,  he  could  not  get  judg 
ment  of  the  present  Term ;   and  therefore  the  on! 
ground  upon  which  the  motion  could  be  sustained,  viz 
that  of  unjustifiable  delay,  completely  failed. 

Chitty,  in  support  of  the  rule,  referred  to  the  de- 
cirion  in  the  last  case,  and  contended  that  this  wat 
not  a  case  to  be  tried  by  a  special  jury. 

« 

Abbott  C.  J.  I  should  have  thought  so  too,  if  th 
case  could  have  been  tried  with  effect  in  this  Term.  I 
the  plaintiff  had  proceeded  to  trial  on  the  9tb,  and  ob- 


(a)  The  practice  of  the  Court  of  Common  Pleas  is,  not  to  discbaige  Uie 
rule  ibr  the  special  jury ;  but  where  delay  u  suggested  as  the  motiire  fiir  ih^ 
iq[iplication  for  a  special  jury,  and  this  is  not  satisfactorily  denied  on  the  part: 
of  the  person  applying,  the  Court  will  direct  the  cause  to  be  tried  at  the  sit*, 
tingp  in  Term,  unless  consent  is  givoa  to  such  terms  as  will  obviate  the  objee-^ 
tionof  delay ;  and  ^vuig  judgment  of  the  Term  is  not,  it  is  said,  ahvay» 
satisfactory,  Bloiam  v.  Broum,  4  Tawit.  470.  Tidd,  6th  ed.  842. 7  Tauiit.  590. 
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aiaed  a  verdict^  the  proceedings  would  not  have  been  .      181 9* 
St  aside;  but  as  he  did  not  think  fit  to  do  so,  we  cannot . 
pw  interfera 

Gumey  then  consented  to  waive  the   trial  by  a  . 
fecial  jury,  and  Chitty  obtained  leave  to  withdraw  the 
ic»rd   and  re-enter  it  so  as  to  prevent. the  cause 
emg  tried  on  the  next  day. 


The  King  against  the  Sheriff  of  MidAlesex.    p^]jf^. 

"\N  a  former  day  a  rule  was  obtained  for  setting  aside  Attachmem  »- 
an  attachment  against  the  sheriff,  in  a  cause  of  regular  wiiere 
"^owgel  V.  Pollock,  which  had  issued  on  the  ground  ^L''fi£^^of 
lat  bail  had  been  put  in  with  the  filacer  of  JLo»do»,y«>°fco|?^*yr 

^  bat  the  CSomt 

istead  of  Middlesex.  directed  that 

upon  payment 
or  costs  the  at- 

Reader  now  shewed  cause,  and  contended  that  the  ^^^^T** 
techment  was  re£i;ular,  and  could  not  be  set  aside,  office,  in  order 

...  .  that  bail  might 

lasmuch  as  the  bail  put  in  in  London  was  no  bail  to  be  put  inmth 
rocess  issued  in  Middlesex.  m«jw(^' 

Tindal,  in  support  of  the  rule,  said  the  application  • 
3S  merely  to  the  indulgence  of  the  Court,  and  was 
yndjide  on  behalf  of  the  bail,  who  would  ultimately 


(a)  Where  bail  were  put  in  in  Middlesex  on  an  original  sued  out  in  LmdoHp 
I  Conrt  held  that  it  was  the  same  as  if  no  bail  at  all  bad  been  put  in,  and 
»  plaintiff  might  and  ought  to  have  proceeded  against  the  sheriff  for  that 
fianlt.  Horns  t.  Cahert,  1  East.  603.  The  pluntiff  cannot  proceed  by  scire 
aos  against  the  btdl  in  the  wrong  county,  when  such  bail  b  not  warranted 
'  the  previous  proceedings,  id.  ibid.  But  where  the  defendant  was  arrested 
i  « tahOuMcapias  in  Kent,  the  original  being  issued  in  Middlaex,  and  bail 
u  pat  in  in  Kent,  that  county  being  inserted  in  the  bul-piece,  but  in  the 
arpn  these  words"  Testatum  from  Middlesex,*' the  Court  held  the  proceedings 
sgajar,  and  set  aside  the  attachment  obtained  against  the  sheriff.  Th«  King 
.  Hie  Sheriff  of  Middlesex,  3  If.  8^8.  532. 
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1810; '       have  to  pay  the  debt/as  the  sheriff  had  nothing  hut  the 

hodyof  the  defendant;  he  therefore  prayed'  that  the 

MiM»        rule,  calling  upon  the  coroner  to  return  the  writ>  might 

or  MzoDixf IX.  ^  stayed  upon  payment  of  costs,  in  order  that  in  the 

mean  time  proper  bail  might  be  put  in  above. 

The  CouBT  directed  the'attachmfe&t  to^reniifti'in 
the  oflSce  for  ten  days,  as  a  security  for  debt  and^ioiSi 
but  in  failure  of  the  defendant  putting  in  bail  above 
with  the  proper  filacer,  the  attachment  to  go. 

Rule  enlarged. 


^.   .       ,     flfHITTY  on  a  former  day  obtained  a  rule  caHing  im 
a  8ttp«ned(Mtf'v  the  plamtm  to  shew  cause  why  the  execution  m 

^*toi^gjll  ^^  ^^^  should  not  be  set  aside  for  irregularity,  the 
'"^••^!.^*?^  irregularity  beinjr  that  a  writ  of  error  had  been  allowed 
bat  wlwie  dt-  two'days  before  the  execution  issued.  The  affidavit  upan 
fiiiiyi«oQoeaM  whkb  the  motion  was  made,  stated  that  the  action  was 
S'i^KfiSS  .^^^^g*^t  "Po^  a  bill  of  exchange  accepted  by  the  de- 
^  plaintiff,  the  fendant,  who  let  judgment  go  by  default.  On  the  13th 
ande  an  execu-  oi:  January  the  defendant's  attorney  attended  flie  Mas- 
issued  without  ter.to  tax  the  costs,  in  pursuance  of  the  notice  served  by 
^  Sat°^  the. plaintiff's  attorney,  but  the  latter  did  not  keep  the- 
action  shall  be    appointment,  and  the  Master  would  not  tax  the  costs. 

Another  appointment  was  served  for  the  following  day, 
but  the  defendaiit's  attorney  was  prevented  fr6m  attend- 
ing the  taxation  by  other  business.  The  costs  were 
however-  then  taxed>  and  a^. /a.  was  issued  and^exe* 
culed.  The  defendant  had  brought  a  writ  of  error,  which 
waa  allowed  on  the  13th  of  Janwofy,  and  die  affidavit 
swwe  that  the  plaintiff's  attorney  was  aware  '  of  the 
-    ■  -f-  ■  •  —       ••■■■■  .,     .  -  .    •  ,i  ■   •'  t  -I  - 1    -ff 

(a)  See  the  next  Case. 
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al]o¥«inoe  of  the  writ  of  errofy  because  the  depcneat/       1810*: 
lici4  met  him  on  the  day  it  was  allowed^  when  theJaitef 
charged  him.  with  haying  brought  a  writ  of  error. 

^dolpkm  shewed  cause  against  the  rule,  and 'admitted- 
tliat  in  general  a  writ  of  error  operates- as  a  supersedeas ' 
from  the  moment  of'  allowance^  though  the  plaintiff' be- 
proceeding  at' a  distant  place  in  ignorance  of  the  allows 
a.nce^  (a),  but  the  question  was>  whether  the  defendant's^ 
a4;toTney,  by  keeping  the  fact  secret  of  bis  having  brought' 
a  writ  of  error,  andpermitting  the  plaintiff  to  go  on  without" 
giving  him  any  intimation  of  error  having  been  brought, 
^would  not  deprive  the  defendant  of  the  benefit  of  the 
present  motioui    It  was  true  that  there  was  no  positive' 
declaration  that  the  writ  of  error  was  brought  for  delay; 
tut  the  plaititiff's  attorney  swore  as  to  his  belief 'that  it^ 
Was  brought  for  that  purpose,  and  certainly  the  presump* 
tion  was  very  strong  in  favour  of  that  belief,  from  the' 
<^ircumstanceof  the  defendant's  attorney  having  attended 
to  tax  the'oosts^(&)    It  was  diiitinctly  sworn  that  the 
defendant's  attorney  had  been  served  with  an  appoint- 
ment for  one  o'clock  at  the  Master's  office,  but  at^ 
the  suggestion  of    the  defendant's  attorney  the  ap- 
pointment was  allowed  to  stand   for  2   o'clock;  but 
when  the  plaintiff's  attorney  attended  the  Master, -he- 
was  [^informed  that  the  defendant's  attorney  had  been 
4ere,  and  had  entered  a  caveat ;  the  Master,  however, 
*aid_he  would  give  another  appointment  for  the  morrow. 


(a}  Sawkini  y.  Jona,  5  TaufU,  204.  and  see  the  cases  collectedi  Tidd, 

^^^  ed.  1173, 3.  See  the  full  argument  in  Meriton  t.  Stevens,  WtUes  270.  In 

'^^^t  case  the  ezpresnon  m  the  books  "  execution  executed**  is  explained  to 

^^^^aa,  that  if  the  sheriff  has  actually  seised  goods  under  an  execution  before 

^^^  writ  of  error  was  allowed,  he  may  afterwards  proceed  to  a  sale. 

(j>)  The  mere  heiiefoi  the  plaintiff  or  his  attorney,  that  a  writ  of  error  is 
^^m^Hjgiit  for  delay,  is  not  sufficient  to  prevent  it  from  operating  as  a  superse- 
Kempiand^.Macmaey,4tT,B^^.  37.  A.  78.   C^riitie  t.  iZtcAonb, 
SAomv.  Ireland,  Tm,b50. 
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Beaitbwaits 


1819*        when  the  defendant's  attorney  did  not  think  proper 
attend.    It.  was  true  in  point  of  fact  that  a  writ  o 
error  had  been  sued  out  before,  and  was  in  the  posses — 

Bsowv. '  gjQjj  Qf  ^.j^g  defendant's  attorney,  but  the  attorney  foi^ 
the  plaintiff  denied  all  knowledge  of  this  fact  at  the 
time  he  attended  the  Master.  Under  these  circum-~ 
stances,  the  defendant's  attorney  having. kept  the  allow- 
ance of  the  writ  of  error  in  his  pocket  which  he  might 
have  served,  and  so  much  address  and  dexterity,  having 
been  shewn  on  the  other  side,  the  Court  in  all  events 
would  not  make  the  rule  absolute  with  costs.. 

Chitty  in  support  of  the  rule  said  that  the  plaintittr 
had  refused  to  withdraw  the  execution,  although  h^ 
had  been  informed  that  the  writ  of  error  had  beeiM-" 
allowed ;  and  therefore  as  the  defendant  had  been  oblige< 
to  apply  to  the  Court,  the  rule,  he  trusted,  would 
made  absolute  with  costs. 

The  Court]  said,  that  under  the  circumstances  o 
the  case  the  Ji.  fa,  ought  to  be  set  aside  without  cost^  ^^ 
the  defendant  undertaking  to  bring  no  action,  (^r.) 

Rule  absolute  without  Cost&  * 

^^mmmfmmmmmmtm  I  *  »       »    i-«        i     i»  i  i  ■  ■  ■    iiii.       ■  ii        fc«— a— ^— *— ^^^^ 

(a)  An  to  these  terms,  see  ante  154. 


Ilf  THE  FlPTY -NINTH  YeAR  OF  GEORGE  III.  441 

1819. 


against  Butler.  |y«%» , 

^  Feb.  l«th. 

pHIS  was  an   application  to  stay  the  proceedings  Where  the  al- 

pending  a  writ  of  error.     The  allowance  of  the  writ  ^rff^e^* 
•  error  was  obtained  at  twenty  minutes  after  eleven  in  wasobtamed  at 

,     ,        ^     .    /.     .  .  ,  20  minutes  past 

e  forenoon,  and  the  ^eri  facias  was  issued  at  twenty  ii  in  the  fort- 
inutes  after  one  of  the  afternoon  of  the  same  day,  and  ^a^f^  ig^^^  ^^ 
le  question  was,  whether  after  notice  for  the  taxation  ^^^^^^^^ 
:  costs  for  the  same  day  the  writ  of  error  operated  as  noon,  and  notice 

Oi  the  BiIowflUCA 

supersedeas,  the  plaintiff  having  been  served  with  given  after  the 
)ticeof  the  allowance  of  writ  of  error  after  the  ^m  execw^n-KeW 
icias  issued.  ^^^  ^^  ^*  9^ 

error  operated 
as  a  snperse* 

Bolland  for  the  plaintiff,  and  Reader  for  the  de-    ^"*  "' 
indant. 


The  Court    said,  that  under  the  circumstances 
ated  the  proceedings  ought  to  be  stayed. 

Rule  absolute. 

(a)  See  the  lost  Case. 


Martin  against  Francis.  Fttdmi, 

Feb,  12th. 

^N  a  motion,  calling  on  the  sheriff  of  Middlesex  to  xhe  defendant 

shew  cause  why  he  should  not  pay  the  plaintiff's  ^^la^^^^ 
omey  £7.  11.0.  together  with  the  costs  of  the  appli-  custody  of  the 

sheriff,  with  the 
sent  of  the  plaintiif,  notwithstanding  a  notice  from  the  plaintiff's  attorney  to  the  sheriff's 
cer,  of  his  requisition  not  to  release  the  defendant  until  the  costs  were  paid ;  the  Conrt 
d  tliat  the  sheriff  was  not  liable  to  pay  those  costs,  nor  bound  to  detain  the  body  of  the  de- 
il^nt  after  the  plaintiff  was  satisfied,  (a) 


C«}  As  to  the  lien  of  an  attorney  on  the  costs,  see  Tidd,  6th  ed.  329,  330. 

Taylor  v.  Brander,  1  Esp,  Rep,  45.  it  was  held  that  the  sheriff  is  not 

^xid  to  dischar^  a  defendant,  unless  he  receive  a  written  discharge  from 

R 


Mabtxk 

agamit 

Frakcxs^ 


CASES  IN  HILARY  TERM 

cation.  The  facts  sworn  to  were  these :  The  defendant 
was  arrested  at  the  suit  of  the  plaintiff  upon  a  bill  of 
Middlesex ;  and  the  plaintiff  in  the  action  having  dis- 
charged defendant^  the  latter  was  liberated  by  the  she- 
riff, notwithstanding  a  notice  from  the  plaintiff's  attor- 
ney not  to  discharge  him  until  his  costs  were  psdd^ 
amounting  to  «£'?•  H-O.  There  bad  been  no  notice 
given  to  the  defendant  by  the  attorney,  not  to  pay  the 
debt  and  costs  to  the  plaintiff  without  the  attorney's 
knowledge,  nor  did  it  appear  that  there  was  any  coUci- 
sion  between  the  sheriff  and  either  of  the  parties.  Under 
these  (Hrcumstances  this  rule  was  obtained,  calling  on 
the  sheriff  to  pay  the  attorney's  costs  and  *the  costa  oF 
the  application. 


HoU  now  shewed  cause,  and  said,  that  the  questio 
which  the  Court  were  now  called  upon  to  decide  was 
whether  the  plaintiff's  attorney  had  a  lien  upon  th 
body  of  the  defendant  for  his  costs,  after  he  bad  bee 
discharged  at  the  suit  of  the  plaintiff.  He  coxUended 
that  this  was  an  attempt  to  extend  the  doctrine  of  lie 
beyond  what  had  ever  been  claimed  before.  An  attome 
certainly  had  a  lien  upon  papers  belonging  to  a  part 


the  plaintiff,  and  that  after  receiving  such  discharge  he  might  detain  th( 
party  a  reasonable  time  to  search  the  office  for  other  writs  agamst  him; 
twenty-four  hours  is  not  to  be  considered  an  unreasonable  delay,  and  that 
officer  is  not  bound  to  make  the  search  until  the  written  discharge 
In  C.  P.  a  plaintiff  may  compromise  the  action  without  consulting  bis 
ney#  if  there  be  no  connivance  to  cheat  the  attorney  of  his  costs,  and  w! 
the  plaintiff  received  the  debt,  and  a  certain  sum  towards  the  costs,  and  the 
-was  communicated  to  the  attorney,  who  nevertheless  proceeded  to  execute 
writ  of  inquiry,  and  signed  final  judgment ;  the  Court  set  aside  the  prooee^i^i^P- 
Chapman  v.  Haw,  1  Taunt.  341.    The  plaintiff^s  attorney  cannot 
^  cause  without  the  consent  of  his  client,  after  payment  of  the  debt;^  and 
of  the  costs,  for  the  purpose  of  recovering  the  remamder  of  the  costly  to  wi 
his  right  b  doubtful,  Charlwood  v.  Berridge,  1  Esp,  Rep.  345.     But  if  a  d 
feudant  after  action  brought  pay  the  debt  to  the  plaintiff  without  tiie 
ledge  of  the  attorney,  and  without  discharging  the  costs,  the  plaintiff'  has 
right  to  proceed  in  the  action  for  the  recovery  of  them,  Jona  t,  FewcB,  7 
536.  6ilf».40sc 


Francii. 
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for  hb  costs,  but  this  was  the  first  time  that  ever  a  lien        1819* 
liad  been  claimed  upon  the  body  of  a  defendant^  and       ^ 
±he  Court  would  not  recognize  a  principle  so  dangerous        j^iut 
^o  the  liberty  of  the  subject.   It  was  clear  that  the  plain- 
'tiff  had  a  right  to  discharge  his  debtor  without  the 
siuthority  of  his  oWn  attorney.  If  the  sheriff  had  autho- 
rity from  the  plaintiff  to  discharge  his  prisoner,  that  was 
quite  sufficient  for  the  former,  and  he  was  not  bound  to 
take  notice  of  the  attorney's  claim  for  costs.    He  relied 
on  Wythers  v.  Henley  (a)  as  a  decisive  authority  upon 
this  subject.     In  the  present  case;,  it  was  not  suggested 
that  there  was  any  collusion  between  the  defendant  and 
the  plaintiff,  and  there  was  no  notice  given  to  the  defen- 
dant not  to  pay  the  debt  and  costs  to  the  plaintiff,  and 
therefore  it  was  a  naked  question,  whether  the  plaintiff's 
attorney  had  a  lien  upon  the  defendant's  body  for  his 
costs. 

Chitty,  in  support  of  the  rule.    When  an  attorney 
takes  upon  himself  the  cond^uct  of  a  cause,  there  is  an 
implied  undertaking  on  the  part  of  his  client  to  pay  him 
an  adequate  compensation  for  his  labour ;  and  when  hq 
succeeds,  his  remedy  is  against  the  adverse  party,  who, 
as  a  legal  consequence  of  the  suit,  is  to  pay  certain 
costs,  and  until  he  pays  those  costs  he  cannot  be  disk 
charged.     It  is  a  known  rule  that  bail  cannot,  after 
Notice  of  an  attorney's  lien,  settle  an  action  without 
apprizing  the  attorney  of  the  proceedings.  (6)  The  she- 
riff is  not  bound,  upon  the  plaintiff's  giving  him  a  dis« 
^^liarge,  to  liberate  the  defendant ;  and  until  the  sheriff 
^^'btains  a  supersedeasj  he  is  not  liable  to  an  action  for 
false  imprisonment,  and  therefore  any  detention  until  a 
'^^persedeas  issues  would  be  perfectly  legal  where  there,  is 
i^uffieient  notice  to  him  that  the  defendant  has  not  satisr* 


(idCro,J^379.        Ci)  !» New  Hep.  99.    Tidd, 6^ td* ^30. 
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1819*        fied  all  legal  demands  in  the  action  for  which  he  is  de- 

tained.    The  only  legitimate  mode  of  compelling  the 

agmmt        defendant  to  pay  the  costs  of  the  proceedings  against 

KAMcxs.       j^.^^  .^  ^^  ^.^^  notice  to  the  sheriff  that  the  attorney  has 

a  lien  against  the  defendant  for  his  costs.    This  course 
has  heen  pursued  in  the  present  case,  for  the  plaintiff's 
attorney  gives  notice  to  the  sheriff  not  to  discharge  the 
defendant^  hecause  he  has  a  lien  against  him ;  but  in 
defiance  of  that  notice  the  defendant  is  discharged.     If 
the  plaintiff  colludes  with  the  defendant  or  with  the 
bail,  and  settles  the  action  by  taking  part  payment  of 
the  debt  without  the  intervention  of  the  attorney,  the 
Court  will  not  restrain  the  latter  from  proceeding  against 
the  bail,  notwithstanding  such  settlement,  (a)    If  this 
principle  were  not  to  hold,  in  every  case  the  parties 
would  settle  the  action  amongst  themselves,  and  the 
attorney  would  probably  lose  his  costs.     In  the  present 
case,  the  sheriff's  officer  having  received  notice  that  the 
plaintiff's  attorney  had  a  lien  for  his  costs,  it  was  in- 
cumbent on  him,  before  he  discharged  his  prisoner,  to 
see  that  the  defendant  settled  those  costs.   [Bayhy  J. 
If  the  attorney  misrepresents  the  case  to  the  sheriff, 
and  says  he  has  a  lien,  which  he  has  not,  is  the  sheriff 
to  retain  the  defendant  at  the  peril  of  having  an  action 
for  false  imprisonment  brought  against  him  ?]  The  sheriff 
is  not  liable  to  an  action  of  false  imprisonment  until  a 
supersedeas  issues.    Where  the  sheriff  voluntarily  dis- 
charges the  party,  after  an  express  notification  that  the 
attorney  has  a  lien  against  the  defendant,  the  sheriff 
would  be  clearly  liable  to  discharge  the  attorney's  de- 
mand.   The  plaintiff  is  not  to  have  the  benefit  of  the 
process  against  the  defendant,  which  puts  him  in  a  situa- 
tion to    procure  the  payment  of  his  debt,  and  then 
leave  the  attorney  to  seek  his  costs  from  some  other 


(a)  TM,  6  ed.  31^9, 330.    V<Mg.  1st  ed.  100,  226.  H  ed.  104»  f38. 
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quarter.    The  sherifF^  therefore,  is  not  at  liberty  to  dis-        18ig. 
charge  the  defendant  at  the  instance  of  the  plaintiff       j^ 
only.    [Bayley  J.    You  say  there  must  be  a  writ  of        agnntt 
supersedeas,  in  order  to  subject  the  sheriff  to  an  action 
for  false  imprisonment  for  subsequent  detention  ?]     In 
a  case  tried  before  Lord  Ellenborough,  his  Lordship 
held  that  an  action  for  false  imprisonment  will  not  lie 
against  the  sheriff  until  a  regular  supersedeas  issues.   In 
that  case  the  sheriff  would  not  give  up  the  body  of  the 
party,  and  it  was  held  that  the  action  for  false  impri- 
sonment would  not  lie  until  a  supersedeas  issued ;  but  it 
was  said  that  a  Judge's  order  would  be  sufficient  for  that 
purpose.    [Bayley  J.    The  sheriff  is  not  bound  at  his 
peril  to  believe  that  the  attorney's  demand  for  costs  is 
well  supported.] 

Wilde,  amicus  Curia,  said  that  in  the  case  alluded  to 
by  Chitty  the  action  was  brought  for  refusing  to  dis- 
charge the  defendant  after  a  Judge's  order  for  that 
purpose. 

Abbott  C.  J.    I  am  quite  satisfied  that  we  ought 

Hot  to  impose  any  burthen  upon  the  sheriffs,  such  as  is 

How  sought,  whether  the  attorney  has  a  lien  or  not ; 

and  that  the  body  of  the  defendant  cannot  be  detained 

if  the  plaintiff  is  satisfied. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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jvtfftr,  James  against  Kibk. 

Parties  may  ap-  HpHIS  was  an  aciion  for  slander,  alleged  to  be  spoken 

to^hJge  the  by  the  defendant  of  the  plaintiff,  touching  certain 

atdl^b^^but  transactions  between  the    plaintiff  and  one  Edward 

where  piiuntiff  HawUns.     The  defendant  pleaded  the  general  issue, 

gave  notice  of  -i      -i  n        i 

trial  for  assizes,  and  notice  was  given  for  trial  at  the  last  assizes  for  tha 

countermanded,  county  of  Kent  \  but  a  short  time  previous  to  the  assizes 

fofm^er^^^^  the  plaintiff's  attorney  discovered   that,  owing  to  a 

wnend  deciara-  defect  in  the  original  instructions,  the  nature  of  the 

tion  in  slander^  _         -t    •     » n*         it-it         -it*       ?• 

in  the  induce-  transactions  between  the  plaintiff  and  Edward  Ramhm 
tn^actioM^in*  ^as  erroneously  alleged  in  the  declaration,  and  that 
relatitn  to  which  therefore  he  could  not  proceed  to  trial  without  the  de- 

the  words  were  ^  ^ 

uttered,  and  the  daration  being  amended,  and  there  not  being  sufficient 
tuned  on  the  time  to  obtain  an  order  for  that  purpose,  the  Judges 
terms; of  defen-    \^Qi^ct  then  on  the  circuit,  he  countermanded  the  notice 

dant  s  havmg  o  ^ 

imparlance  tiU     of  trial.     Shortly  before  last  Term,  the  plaintiff*s  at- 

neztXerm;  the  .  .  .  .  .        "^ 

Court  refused  to  tomey  laid  the  declaration,  with  further  instructions, 
i^deprivhig de^  before  counsel,  in  order  that  it  might  be  amended,  but 
fendantofaright  jjg  ^^g  jjqj.  ^ble  to  obtain  the  declaration  as  amended 

to  imparl,  (a) 

mitil  lately.  An  application  was  then  made  to  Mr.. 
Justice  Best,  £6r  leave  to  amend  the  declaration  and 
issue  delivered ;  and  his  Lordship  made  an  order  for 
that  purpose,  on  payment  of  costs  to  be  taxed  by  the 


(a)  In  Wright  v.  Stevenson,   5  Taunt.  850.  C.  P.  the  Court   reprobated 
the  practice  [of  making  an  application  to  one  Judge  at  chambers,  which- 
had  already  been  refused  by  another  Judge |at  [chambers;  but  said  that  if 
the  parties  were  dissatisfied  with  the  order  of  a  single  Judge,  they  ought  im- 
mediately to  apply  to  the  Court.   An  amendment  of  the  plaintiff's  declaratioD. 
does  not  necessarily  entitle  defendant  to  plead  de  now,  but  only  where  tiie 
amendment  alters  the  state  of  the  defendant's  case,  Woodroffe  v.  Watton, 
6  Taunt.  400.    The  general  rule  is,  that  if  the  amendment  be  in  matter  of 
suh  stance,  or  after  plea  pleaded,  the  plaintiff  must  pay  costs  or  give  an  im* 
parlance,  at  the  election  of  the  defendant,    Rule  Mich,  10  Geo,  2.  reg.  S. 
note  b.  2  Stra,  950.  Tidd,  6  ed,  752. 
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ItSiMtear,  allowing  the  defendant  ialso  to  imparl  until  atxt       ^ ^^ 
7erm.    The  alterations  and  amendments  in  the  decla-^        Jauei 
:ration  related  only  to  the  nature  of  the  dealings  and        SJ** 
transactions  between  the  plaintiff  and  Edward  Rawlins, 
and  the  application  of  the  slanderous  woirds  to  those 
dealings ;  but  the  slanderous  words  alleged  were  the 
same  in  both  declarations.    On  a  former  day  a  rule  was 
obtained,  calling  on  the  defendant  to  shew  cause  why 
so  much  of  the  order  of  Mr.  Justice  Best,  above 
mentioned,  as  related  to  the  imparlance  until  next 
Term^  i^hould  not  be  rescinded. 

Con^  now  shewed  cause  against  the  rule,  and  sidd, 

ihat  the  Court  were  now  called  upon  to  revise  the  order 

of  a  Judge  who  had  heard  all  the  circumstances  of  the 

(^e  at  chambers,  \_jibbott  C.J.  They  have  a  right  to  do 

that.]  Admitting  that  the  plaintiff  had  a  right  to  open  this 

question  again,  it  was  clear  from  the  fact??  of  the  case 

stated  bn  the  affidavits  that  there  was  no  pretence  for 

granting  this  motion.     The  action  was  brought  in 

Hilary  Term  last,  the  general  issue  was  pleaded,  and 

notice  of  trial  was  given  for  the  summer  assizes,  but  the 

plaintiff  upon  application  to  the  Judge  at  chambers 

obtained  leave  to  declare  de  novo  upon  payment  of 

'  Costs,  and  giving  the  defendant  an  imparlance  until  the 

xxext  Term.    The  plaintiff  therefore  having  amended 

liis   declaration  so  al^  to  materially  alter  the  substance 

of  it,  the  defendant,  upon  every  principle  of  good  sense 

^^oid  justice,  was  entitled  to  an  imparlance  until  the 

"^^ext  Term.    Admitting  therefore  that  the  order  of 

^Mr.  Justice  Best  was  not  conclusive,  the  Court  would 

*^apon  this  statement  of  facts  alone  give  the  defendant 

imparlance  until  the  next  Term. 


Chitty,  control,  contended,  that  the  amendment  made 
"^n  the  declaration  could  not  alter  the  defendant's  plea 
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Jamm 
Kiax, 


18  Id*        of  the  general  issue,  because  there  was  not  a  word  xol 
the  declaration  altered  with  respect  to  the  slanderous 
matter.    The  alterations  related  only  to  the  nature  o£ 
the  dealings  and  transactions  between  the  plaintiff  and. 
Edward  Rao)linSy   and  tLc  appllcailan  uf  slanderous 
words  to  such  dealings — the  original  declaration  having 
stated  that  the  plaintiff  had  sold  certain  hides  and  goods 
oi  Edward  Rawlins,  whereas  in  fact  the  plaintiff  hacL 
bought  the  hides  and  goods  of  that  person.    This  alte-^ 
ration  could  not  make  any  difference  in  the  plea^  be- 
cause the  defendant  could  only  plead  the  general  issue-^ 
The  alteration  was  only  in  the  introductory  matter,  but^ 
the  slanderous  words  were  the  same.    {Best  3.     Th^ 
alteration  in  the  introductory  matter  might  materially^ 
influence  the  defendant  as  to  the  plea  he  should  pu 
upon  the  record,  because,  as  the  declaration  originall 
stood,  the  plaintiff  might  be  nonsuited  upon  the  gene- 
ral issue ;   but  the  introductory  matter  being  altered 
the  defendant  might  possibly  be  able  to  prove  a  jus 
tificatjon.    The  defendant  would  have  a  right  to  say 
*'  You  have  now  hit  upon  a  statement  to  which  m 
proofs  are  applicable,  and  now  I  will  justify."  There  i 
no  objection  certainly  to  the  case  standing  over  to  ano 
ther  assizes,  if  the  defendant  wished  to  plead  a  spe 
cial  plea.] 

Abbott  C.  J.    This  is  an  application  by  the  plain- 
tiff, to  set  aside  part  of  an  order  obtained  by  himself-— 
He  was  the  person  applying  to  the  learned  Judge  forr* 
the  order  to  amend  bis  declaration  on  the  terms  imposef^ 
of  giving  defendant  an  imparlance  until  the  next  Term^ 
as  the  price  of  the  indulgence.  He  need  not  have  taken- 
an  order  at  all,  but  he  thought  fit  to  take  it  himself*^ 
The  circumstance  of  a  Judge  having  made  an  order  at^ 
chambers  is  certainly  no  reason  why  the  same  question, 
should  not  be  reconsidered  by  the  Court.    It  mights 
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ippen  to  be  extremely  fit  that  an  order  made  by  a        18 19. 
idcre  at  Chambers  should  be  rescinded  or  wholly  dis-         1 

...  James 

larged.  But  in  order  to  do  that,  it  is  incumbent  on  ^hut 
e  party  to  suggest  to  the  Court  sufficient  grounds  to 
duce  them  to  do  so.  In  the  present  case^  no  suffi- 
ent  ground  appears  to  me  to  be  suggested  for  altering 
.e  order  of  my  Brother  Best ;  and  therefore  this  rule 
ust  be  discharged  with  costs. 

Rule  discharged  with  Costs. 


The   King  in  the  Case  of  Walker  against  Friday, 

°  Feb,  laOi. 

Whaley  ;    and 
M*EvoY  against  M*Intosh. 


N  these  cases,  the  coroner  having  returned  cepi  corpus  Motion  for  ha- 
"  to  writs  of  attachment  against  the  sheriff  of  Middle-  brbg^up^Ae  ** 
rjT,  and  this  bein  ff  the  last  day  of  Term,  ^y  ^^  t^«  »^«- 

'  o  J  7  j]ff  ^Q^  ^  return 

by  coroner  of 

Dowling  moved  for  writs  of  habeas  corpus  to  bring  an  attachment) 
p  the  bodies  of  the  sheriffs  before  one  of  the  Judges  at  a^ climbers  w 
lambers,  to  answer  to  such  matters  as  should  be  there  of  course,  and 

made  without 

leged  against  them.    These  motions  were  made  with-  affidavit 
it  affidavit. 


Sallantynej  in  the  course  of  the  same  day,  made  a 
milar  application ;  and  the  writs  were  severally  directed 
%  issue. 


END  OF  HILARY  TERM. 


CASES 


PRINCIPALLY 


ON 


ACTICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRA^rES, 

DETERlVnNED 

IN 

^e  Court  of  Htng's  l^tnt^, 


IN 


Trinity  Term^ 


e  Fifty-ninth  year  of  the  Reign  of  George  IlL 


KlING  against  the  Sheriffs  of  Middlesex^  I8ig. 

in  a  Cause  of  Cooper  v.  Jagger.  Saturday, 

\2th  June. 

DREWS  in  the  last  Term  obtained  a  rule  nm  if  a  rule  nm  has 

or  setting  aside  an  attachment,  on  the  ground  i^  ronscque^ 

le  same  had  been  irres^ularlu  obtained  after  notice  °^  *  mistake  of 

o          "^  counsel  in  stat- 
ic defendant  had  been  rendered.  ingthc  terms  of 

the  affidavits  on 
;  was  founded,  the  case  may  be  reheard  in  a  subsequent  term. 

tty  then  opposed  the  rule,  on  the  ground  that  re-  Although  added 

bail  could  not  render,  and  that  the  affidavit  on  rejected,  they 

2  H 


\ 


Jaooke. 
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18 19*        which  the  motion  was  founded  was  defective  in  not 

CoopKB.       complying  with  the  rule  of  Michaelmas  Term  last,  (6) 

requiring  the  affidavit  to  state  that  the  application  for 

^   ,     setting:  aside  the  attachment  was  really  and  truly  made 

are  competent  °  .  . 

to  render;  on  the  part  of  the  sheriff  or  bail  at  his  or  their  own  ex- 

mentmftenrards  pense,  and  for  his  or  their  only  indemnity,  and  it  not 
IJI^^^  Jjl      occurring  to  the  counsel  at  that  time  that  the  rale  only 

applied  to  motions  for  setting  aside  an  attachment 
regularly  obtained,  the  rule  ftisi  was  discharged. 
Andrews  now  moved  the  Court  upon  an  affidavit  of 

(a)  The  render  of  the  defendant  is  equivalent  to  perfecting  hail,  Clkadmiei 
V.  Baitye,  3  if.  &  5.  283.  Harford  r.  HarrU,  4  Tmmi,  669.  and  tiierefofe 
it  seema  that  the  plaintiff  has  no  reason  to  complain,  if  he  has  tlie  aecurlty 
of  the  defendant's  body  instead  of  the  security  of  the  haiL  It  haa  been 
said,  however,  that  if  the  bail  do  not  justify  at  the  time  appointtd,  and  no 
further  time  be  given,  the  bail  are  out  of  Court.  Crampt,  Vnc,  3d  ed.  64. 
Tidd,  6th  ed.  270.  But  it  seems  that  in  K.  B.  bul  who  have  been  rejected 
are  competent  to  surrender  their  principal,  while  their  namea  remain  upon 
the  bulpiece ;  and  when  one  bail  only  had  justified,  and  time  had  been 
refused  by  the  Court  to  justify  another,  the  Court  held  the  render  anfficient 
•  j^wm.  May  24.  East.  40  Geo.  3,  K.  B.    1  New  Rep.  138.  a.  S.  C.   J^idd,  275. 

So,  if  on  exception  to  bail  notice  be  given  of  other  bail,  only  one  of  whom 
justifies,  and  the  names  of  the  first  biul  still  remain  on  the  haflpiece,  the 
first  bail  may  surrender  the  prindpaL  The  King  v,  the  Sheriff  of  JSneury 
5  T.  R.  633.  in  which  case  the  master  reported,  that  there  should  have 
been  a  mle  to  strike  out  the  two  first  bail,  whose  names  remained  npon 
the  bailpiece,  and  that  until  that  was  done  they  might  surrender  the  prin- 
dpal.  In  C.  P.  the  practice  is  different,  for  although  in  that  Court  any 
bail  are  in  general  suffident  to  make  a  surrender,  jei  bail  who  have  been 
rejected  are  considered  as  no  bail ;  and  although  no  rule  haa  been  obtained 
to  strike  thdr  names  off  the  bailpiece,  they  are  incompetent  to  aorrender 
the  defendant  Mills  v.  Head,  1  New  Rep.  137.  And  in  3  fTib.  59.  it 
was  laid  down  as  a  rule  by  the  Court,  that  when  bail  above  are  excepted 
to  and  cannot  justify  themsdves,  they  are  considered  as  no  bail,  and  there- 
fore cannot  render  the  defendant  to  prison;  but  other  firesh  bail  may  be 
put  in,  and  before  any  exception  taken  to  them  they  may  render  the  de- 
fendant in  ^scharge  of  themselves.  It  is  dear  even  in  C.  P.  that  hail  may 
render  without  justifying.  Hall  v.  fTalker,  1  Hen.  Bla,  638 ;  Semoer  v. 
Spraggon,  2  New  Rep.  8.5.  And  in  Bell  v.  Gate,  1  Taunt,  163.  it  was  said 
by  Heath  J.  that  bail  after  they  had  been  rejected  might  enter  into  a  new 
recognizance  for  the  purpose  of  making  the  render;  and  that  any  persons 
whatsoever,  even  if  they  came  out  of  Newgate,  might  become  bail  for  that 
purpose.  See  also,  as  to  this  point,  Hohoard  v.  Andre,  1  Bot.  Sf  PmL  32 ; 
Jackson  V.  Morris,  2  Bla.  Rep.  1179.  Tidd,  6th  ed.  275. 

(0  2  Bar.  &  Aid.  240. 
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circumstances  and  of  the  mistake^  that  the  attach-         1819- 


li^iuent  might  be  set  aside. 

Ckitty  shewed  cause,  and  submitted  that  such  mo- 

'^ion  could  not  be  entertained,  because  the  case  had 

l^een  once  heard  and  disposed  of,  and  therefore  the 

<I7ouirt  would  not  allow  the  same  matter  to  be  discussed 

s&gain.    And  he  referred  to  the  rule  K.  6.  Hil,  3  Jac.  1. 

ItDy  ^which  it  is  ordered,  "  that  if  any  cause  shall  first 

X>e  moved  in  Court  in  the  presence  of  the  counsel  of 

X^otli  parties,  and  the  Court  shall  then  thereupon  order 

T^et^v^een  those  parties,  if  the  same  cause  shall  again  be 

:acnoved  contrary  to  that  rule  so  given  by  the  Court, 

^lien  an  attachment  shall  go  against  him  who  shall 

jprocure  that  motion  to  be  made  contrary  to  the  rule  of 

<Z!ourt  so  first  made;   and  that  the  counsel   who   so 

-Knoves  having  notice  of  the  said  former  rule,  shall  not 

"be  heard  here  in  Court  in  any  cause  in  that  Term  in 

^^^hich  that  cause  shall  be  so  moved  contrary  to  the 

-rule  of  Court,  in  form  aforesaid/'    And  he  referred  to 

^id^s  Prac.  6th  ed.  531. 

But  the  Court  held,  that  as  the  rule  was  made  abso- 
1  ate  on  the  former  occasion,  in  consequence  of  a  mis- 
apprehension of  the  facts,  the  rule  of  Court  did  not 
apply. 

The  motion  therefore  being  opened  again,  the  facts 
^Usclosed  on  the  affidavits  were  these  : — ^the  defendant 
Xvas  arrested  on  a  latitat,  returnable  the  first  return  of 
JEaster  Term.  Two  sets  of  bail,  of  whom  the  plaintiff^ 
liad  notice,  were  upon  oppositions  severally  rejected, 
^md  the  defendant  was  afterwards  rendered  by  the  added 
l>ail,  who  had  been  rejected,  and  notice  of  such  render 
"^vas  given,  notwithstanding  which  the  plaintiff  ob- 
tained an  attachment  against  the  sheriff.  To  set  aside 
^his  attachment  the  application  was  made  last  Term, 

2  H  2 
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and  the  question  was,  whether  the  added  bail,  remair 
ing  on  the  bailpiece,  were  competent  to  render  the  dn 
fendant,  after  two  sets  of  bail  had  been  rejected,  aim.^/ 
the  time  for  putting  in  bail  had  expired. 

Chitty  submitted,  that  under  these  circumstances  it 
was  not  competent  for  the  added  bail  to  render  the  de- 
fendant, and  referred  to  the  practice  of  C.  P.  where 
bail  rejected  were  considered  incompetent  to  render 
their  principal,  being  guilty  of  a  species  of  contempt 
in  offering  themselves  to  justify,  with  the  knowledge 
of  their  insufficiency.     He  admitted  that  it  was  laid 
down  in  the  books  of  practice,  that  rejected  bail  might 
in  this  Court  render,  {a)     But  there  were  no  reported 
decisions  to  that  effect;  and  as  the  practice  of  the 
Court  of  C.  P.  was  different,  and  in  the  present  case 
bail  had  been  twice  rejected,  the  Court  would  not  after 
so  much  delay,  set  aside  the  attachment.     But 

The  Court  said,  that  the  practice  of  this  Court 
was  different  from  that  of  C.  P.  There  was  no  re- 
ported case  to  be  found  in  this  Court  which  made  a 
distinction  as  to  the  case  where  a  defendant's  bail  were 
twice  rejected.  The  reason  for  allowing  added  bail 
the  privilege  of  rendering  their  principal  was,  that 
their  names  still  remained  on  the  bailpiece,  and  which 
would  continue  their  responsibility.  Upon  the  whole 
therefore,  the  rule  obtained  last  Term  ought  to  be 
made  absolute  in  the  terms  prayed. 

Rule  absolute. 

(a)  Tiddy  6th  ed.  275. 


Monday, 
June  Hth. 


NicHOL  against  Wilton. 


\^  ^^^^^  A     MOORE  moved  for  a  rule  to  shew  cause  whr^ 

a  bill  of  ex-  .^m.0 

change  by  the  several  counts   should   not  be  struck  out   oft" 

the  acceptor,  the  declaration  in    this  cause,   they  being   alleg 
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to  be  superfluous,  on  an  affidavit  stating  that  the  ac-  I8I9. 
tion  was  brought  by  the  payee,  against  the  acceptor  n^J^^I^ 
of  a  bill  of  exchan&:e  for  150/.  and  that  the  declaration       jfgnifut 

^  Wilton. 

contained  counts   upon   the  bill   of  exchange,   and 

where  the  dc- 

counts  for  work  and  labour,  with  the  usual  money  daration  con- 
counts.  The  particulars  of  the  plaintifl^'s  demand,  de-  ^nte^nThe 
livered  under  the  usual  order,  merely  stated  that  the  ^ilijwitji  counts 

,  for  work  and 

action  was  brought  by  the  plaintiff  as  payee,  against  labour  and  the 

the  defendant  as  acceptor  of  a  bill  of  exchange  for  and  tL^^pwtU 

150/.,  and  did  not,  as  usual,  state  that  the  plaintiff  m^Sd  ^  ro"n- 

would  resort  to  the  other  counts.   Under  these  circum-  ^^  ^  ^^ 

.  cause  of  action 

stances  it  was  submitted,  that  there  was  no  pretence  on  the  bill,  the 

Court  will  not 
grant  a  rule  for  striking  out  the  common  counts  if  there  be  no  complaint  of  vexation,  (a) 

(«)  The  Court  will  grant  a  rule  for  striking  out  counts  which  appear 
on  the  face  of  the  declaration  to  be  manifestly  superfluous. 

-^non.  7Vm.  T.  1816.  July  3.      Covnyn  shewed  cause  against  a  rule  Where  the  de- 

"••"liich  had  been  obtained  by  Atidrews,  for  striking  out  superfluous  counts,  claration  con- 

Tlie    plaintiff  had  introduced  into  the  declaration  a  special  indebitatus  ^^J  f^^ork 

^^UQt  for  work  and  labor  as  an  accountant,  with  a  quantum  meruit  count  and  labour   be- 

^'^creon,  and  two  other  counts  for  work  and  labour  generally,  with  the  sides  the  gener- 

^ouey  counts;  and  by  the  particulars  of  demand  delivered,  the  action  ^  counts,  the 

appeared  to  be  brought  for  the  sum  of  3/.  3*.,  for  settiing  the  defendant's  ^^e^rtradc 

accounts  as  an  overseer  of  the  poor  of  St.  Jameses,  Deptford,    Lord  Ellens  out  on  motion 

^^^omggk  C.  J.    I  should  not  be  disposed  to  hold  this  rule  strictiy,  and  to  if  they  appear 

***^lce  out  counts,  even  if  they  should  not  be  expressly  shewn  to  be  ne-  ***  be  unnec^ 

^^^Sary :  but  these  special  counts  for  work  and  labour^  and  the  general  ^-  ^     made 

^^^^^x&ts  for  work  and  labour,  cannot  be  necessary ;  therefore  the  rule  must  absolute  with 

^  Hoade  absolute,  and  as  the  plaintiffis  an  attorney,  with  costs.-^Rule  costs  where 

•^^^•olute,  with  costs.— See  also  Baumess  v.  fTUcock,  Barnes,  360 ;  Meeke  Plaintiff  was  an 

^-  ChUade,  1  New  Rep,  289  ;  Nichdsw  v.  Croft,  2  Burr,  1188 ;  Tidd,  6th  ^"°"^*^y* 
*^  467  J  Price  v.  Fletcher,  Cowp,  727  ;  1  Campb,  196  ;  Clarke  v.  Mumford, 
^  0«zmp6.  37.  But  where  the  counts  do  not  appear  to  be  superfluous  on 
^^  taoe  of  the  declaration,  the  Court  will  not  direct  them  to  be  struck 
^^m:  merely  on  the  ground  that  the  causes  of  action  are  not  included  in  the 
P^^taculars  of  demand. 

Williams  v.  Thompson,  East,  T.  1817,  AprU  28.  Chitty  moved  for  a  rule  Counts  cannot 

*^  strike  certain  counts  out  of  the  declaration,  on  the  ground  that  they  be  struck  out  of 

^^^^  superfluous.    Two  counts  were  introduced  for  work  and  laboiur,  as  ^be  declaration 

**  "^ell  as  a  count  for  interest ;  and  it  was  sworn  that  the  plaintift'  had  ad-  ^^i    .  thevare 

^^t:ted  that  he  had  no  such  demand  against  the  defendant,  and  it  was  not  superfluous,  un- 

ui-cluded  in  the  particulars  delivered.      Lord  EUenborough  C.  J.    The  less  they  appear 

•ounta  in  the  declaration  are  not  superfluous  merely  on  the  face  of  them,  sjipcrfluous  on 

^'^^  the  admission  alleged  to  have  been  made  might  be  improndcnt.—  declaration 
^'^e  refused. 
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for  introducing  into  the  declaration  the  counts 
work  and  labour^  and  the  money  counts^  because 
plaintiff  could  recover  only  upon  the  bill  of  exchange 
All  the  other  counts  ought  therefore  to  be  strucJ: 
out. 


Bayley  J.  This  would  be  going  farther  than  we 
have  yet  done.  It  does  not  appear  by  the  defendant's 
affidavit  that  any  of  the  counts  alleged  to  be  super- 
fluous were  introduced  for  the  purpose  of  vexation. 
The  plaintiff  had  a  right  to  insert  counts  on  the 
original  consideration  of  the  bill,  and  though  the  par- 
ticulars in  their  present  form  do  not  advert  to  the 
common  counts,  yet  this  is  not  such  a  case  of  vexation 
as  to  induce  us  to  grant  a  Rule  Nm\ 


HoLROYD  J.  8c  Best  J.  concurred. 


Rule  refused. 


Tkiesday, 
June  22d. 


The  Court  will 
not  refer  a  de- 
claratioii  to  the 
master  to  strike 
out  superfluous 
counts,  but  they 
will,  on  motion, 
order  them  to 
be  struck  out  if 
they  appear 
vexatious,  (a) 


Bagley  against  Watkins. 


nn  HIS  was  an  action  by  the  payee  against  the 
drawer  of  a  bill  of  exchange,  and  the  declaration 
contained  the  usual  money  counts,  and  Andrews 
moved  to  refer  the  declaration  to  the  master  to  strike 
out  the  superfluous  counts,  after  particulars  of  demand 
had  been  delivered  to  the  defendant  simply  stating 
that  the  action  was  brought  upon  the  bill  of  exchange 
in  question. 

The  Court  said  that  this  was  an  unusual  appli- 
cation, and  could  not  be  sustained,  because  if  there 

(a)  The  practice  has  been  stated  to  be,  that  when  the  objection  is  dear 
the  Court  will  order  the  superfluous  counts  or  matter  to  be  expunged  on 
motion  in  the  first  instance ;  but  otherwise,  they  will  refer  it  to  the  mas- 
ter or  prothonotary,  and  decide  upon  his  report.  Tidd,  6th  ed.  649.  In 
Prire  V.  Fletcher,  Cowp.  727.  the  Court  referred  the  declaration  to  the 
waster  to  strike  out  the  superfluous  matter. 
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vrsLs  ground  for  objecting  to  the  declaration^  the  Court 
would  themselves  order  the  improper  counts  to  be 
stnick  out. 

P.  Pollock,  Amicus  Curia,  said  that  about  two 
years  since,  he  had  made  a  similar  application  to  the 
Court,  in  a  case  where  the  declaration  was  upon  four 
l>ills  of  exchange,  two  of  which  had  been  paid,  and 
the  Court  said  they  would  not  refer  the  declaration  to 
tile  master,  but  that  the  proper  course  was  to  apply  to 
^lic  Court  to  strike  out  the  superfluous  counts  if  they 
^^d  been  unnecessarily  introduced. 

Bay  LEY  J.  adopted  this  as  the  rule  in  these  cases, 
^tid  said,  that  if  there  was  any  reason  to  suppose  that 
^He  counts  objected  to  were  introduced  for  the  purpose 
of  oppression,  the  Court  would  strike  them  out. 

Andrews  said  that  he  had  no  instructions  to  this 
effect,  and  therefore  the 

Rule  was  refused. 
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The  King  against  Carlisle. 


Monday^ 
June  I4th. 


^11  HE  defendant  being  charged  on  several  informa-  An  affidavit  that 

tions  and  indictments  for  printing  and  publishing   ral  indictments' 

certain  blasphemous  libels,  was  brought  up  last  term  ?^  *^"^^  ™"** 

*■  '  or  have  as  many 

to  plead  thereto,  when  he  obtained  time  to  plead  until  stamps  as  there 
the  present  Term,  and  on  a  former  day  he  was  ac-  which  the  affi- 
cordingly  brought  up  again  to  plead.    The  defendant  ^^fo^^ 
on  that  occasion  tendered  an  affidavit  relating  to  the  ^ereon  apply. 

Every  copy  of  a  libd  sold  by  the  defendant  is  a  separate  publication,  and  liable  to  a  dis- 
tiQct  proBecation :  and  though  the  defendant  be  prosecuted  by  informatioBs  filed  by  the  at- 
torney general,  as  well  as  by  indictments  on  the  part  of  a  different  person  for  pubUshing  dif- 
&rent  copies  of  the  same  libel,  the  Court  will  not  restrain  the  proceedings,  {h) 

(a)  Vide  55  Geo.  3.  c.  184.  sched.  part  2.     «  AffidaoU  to  be  filed,  read, 

'  r  used  in  any  of  the  courts  of  law  or  equity  at  IVestminster,  or  the  Great 

essions  in  Wak»j  or  of  the  counties  palatine  of  Chester,  Lancaster,  and 
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18  ig.  indictments  and  informations,  written  upon  one  stairstj 

The  Kiwg  ouly,  for  the  purpose  of  founding  a  motion  thereoxi 

Cablim.  ^^^  ^^^  Court  were  of  opinion,  that  as  the  affidavr^ 


Durham,  or  before  any  judge  or  master  or  other  officer  of  any  of  the  said 
courts,  or  before  the  Lord  High  ChanceUor  or  the  Lord  Keeper  or  Commii- 
sioners  of  the  Great  Seal  sitting  in  matters  of  bankruptcy  or  Imiacy,  2§,  64, 
Affidavit  to  be  filed,  read,  or  used,  in  any  other  court  of  law  or  equity  in 
England,  except  in  actions  or  suits  where  the  debt  or  damage  or  thing  claim- 
ed or  demanded  shall  be  under  the  amount  or  value  of  40^.,  1*.  6d,"  See 
also  48  Cfeo,  3.  c.  149.  Sched.  part  2.  s.  3.  In  C.  P.  where  the  affidavits  in 
four  causes  were  each  of  them  entitled  in  all  the  four  but  there  was  only 
one  stamp  on  each  affidavit,  and  an  objection  was  taken  on  this  account, 
the  Court  held  the  objection  fatal,  but  allowed  the  counsel  to  amend  by 
striking  out  three  of  the  names  and  forthwith  reswearing  the  i^Mavibi 
in  the  fourth  cause,  which  made  them  good  affidavits  in  that  cause,  jinon. 
3  Taunt.  469.  In  like  manner,  two  separate  affidavits  require  separate 
stamps,  though  they  arc  contained  on  the  same  paper. 
Two  separate  Anonymous,  HU,  T.  1815.  Jan.  23.    Curwood  objected  to  the  reading 

affidavits  on  one    of  an  affidavit,  on  the  ground  that  separate  affidavits  were  contained  on 
y^  j.^  the  same  paper,  one  being  indorsed  on  the  other,  and  only  one  stamp 

was  affixed,  though  the  affidavits  were  entirely  distinct.    He  distingiush- 
ed  this  from  the  case  of  a  joint  affidavit  by  several  persons :    and  the 
Court  held  the  objection  valid.    But  it  has  been  determined  in  this  Court, 
that  an  affidavit  with  a  single  stamp  is  sufficient  to  found  ftrar  Rules. 
The  King  y.  MuUer,  Trin.T.  1813.  July  1st.  on  a  quo  warrtmto  proaeca- 
tion.    With  respect  to  agreements,  it  is  held  that  where  there  is  a  com- 
munity of  interest  between  several  persons  in  the  same  sulject  matter,  one 
stamp  is  sufficient,  although  the  several  interests  of  different  persons  are 
combined  in  the  same  agreement.    Goodson  v.  Forbes,  6  Tauni,  IM; 
Baker  v.  Jardine,  13  East,  235,  b ;  Davis  v.  WHUams,  13  East,  232-^  Bowen 
V.  Ashley,  1  New  Rep.  274;  6  Taunt.  175.    But  where  an  agreement 
relates  to  several  subjects,  and  at  the  same  time  affects  the  separate  in- 
terests of  several  persons,  there  ought  to  be  a  separate  stamp  for  each 
party  against  whom  or  in  whose  favour  the  instrument  is  offered  in  evi- 
dence.    Doe  dem.  Copley  v.  Day,  13  East,  241 ;  Robson  v.  Hall,  Feakis 
Rep.  128;  T)iQ  King  y.  Reeks,  2Stra.7l6.  2  L.  Raym,  1445 ;  Puweliy. 
Edmunds,  12  East,  6;    Perry  v.  BoucMer,  4  Campb,  80^   WaddimgUmy, 
Francis,  5  Esp.  182.   PhU.  Ev.  448.    See  also,  as  to  the  stamp  on  affida- 
vits of  debt,  Gilly  v.  Lockier,  Dougl.  217  ;  Crooke  v.  Davis,  5  Burr.  269L 
13  East,  237,  note  per  BuUer  J. 

{b)  Even  where  two  indictments  are  preferred  for  tho  same  offence, 
the  defendant  cannot  plead  in  abatement  that  another  prosecution  is  de- 
pending, but  one  of  the  indictments  may  be  quashed  on  motion,  on  the 
ground  of  insufficiency.  Sir  W.  Withepole*s  Case,  Cro.  Car,  147.  Lord 
Raym.  922.  Foster,  104,  5,  6.  Dougl.  240.  Hawk.  B.  2.  c.  34.  s.  1. 
Co7n.  Dig.  Indictment.  L.     1  Chitiy*s  Crim.  Law,  446,  478. 
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lia,d.  reference  to  several  indictments  and  informations^ 
it    could  not  be  received  unless  there  were  as  many 
stamps  as  there  were  cases  to  which  the  affidavit  re- 
ferred.    The    defendant  was    accordingly  remanded 
until  this  day^  when  he  came  up  with  an  affidavit  free 
from  the  objection  to  which  the  Court  had  formerly 
adverted.   The  affidavit  stated^  that  the  defendant  was 
DOW  under  prosecutions  by  indictment^  at  the  instance 
of   the  Society  for  the  Suppression  of  Vice,  for  the 
same  description  of  offences  as  those  for  which  infor- 
mations were  filed  against  him  by  the  Attorney  Ge- 
neral.   The  defendant  admitted,  that  the  indictments 
preferred  against  him  by  such  Society  were  for  differ- 
ent publications  of  copies  of  the  same  libels  for  which 
he  was  prosecuted  by  the  Attorney  General. 

The  Court  said,  that  there  was  nothing  incom- 
patible in  the  proceedings  against  him  by  the  Attorney 
General  and  those  which  had  been  instituted  by  the 
Society  for  the  Suppression  of  Vice,  because  every 
copy  of  the  same  libel  sold  by  the  defendant  was  a 
separate  publication,  for  each  of  which  he  was  liable 
to  be  prosecuted  criminally. 

The  defendant  then  pleaded  Not  guilty,  to  each  of 

*"e  informations    and    indictments   with  respect    to 

^Wch  he  had  obtained  time  to  plead  until  this  Term, 

^d  Was  informed  that  he  would  be  tried   at  the  ad- 

Journed  Sittings  in  London  after  this  Term. 
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1819. 

Tue  Kino 

against 
Carlisle. 


Morris  a$iainst  Hunt. 


June  I4tli* 


J^CTION  of  debt,  by  the  high  bailiff  of  Westminster,  The  53  G,  3. 

to  recover  from  the  defendant  his  third  share  or  ^•I52.i8apublic 

Dmr^      •  n  1  *"^»  because  it 

proportion  of  the  expense  of  erecting  hustings,  pavinc  relates  to  a 

Do\l  ^1    1       o  11.  ,     1       .        p        ,  branch  of  the 

P"^»  Clerks,  &c.  at  the  last  general  election  for  the  city  legislature,  and 
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18 19.        of  Westminster^  the  defendant  having  been  one  of  thre 
j^^^^jg       candidates  who  had  offered  themselves  to  represenr 
yrainst        that  city  in  Parliament.    The  defendant  pleaded  th 
G'eneral  issue  nil  debet.  At  the  trial  before  Abbott  C.  J— 

therefore  m  an 

action  founded    at  the  Sittings  at  Westminster  after  last  Term,  a  var— 
aTtheraitofthe   ^^^  ^^^  found  for  the  plaintiff,  damages  274/. 

high  bailiff  of  Wettmintter,  to  recover  the  expenses  of  erecting  hustings,  &c.  on  tbe  dectkm 
of  members  of  Parliament,  it  is  not  necessary  to  produce  an  examined  copy  of  the  act. 

In  such  an  action,  it  is  not  necessary  to  produce  the  speaker's  writ  to  the  sheriff,  to 
that  the  election  was  duly  held ;  but  the  sheriff's  precept  b  sufficient-^nor  it  it  neoesMi 
the  high  bailiff  to  prove  that  he  has  taken  the  oath  against  bribery— nor  is  it  neoeanry  to 
prodvce  the  appointment,  if  it  be  proved  that  he  acted  as  high  baiUff— nor  is  it  neoeaary 
to  produce  the  poll-book  to  prove  defendant  a  candidate,  if  it  be  proved  that  defendant  used 
the  hustings,  &c.  as  a  candidate. — Where  three  candidates  were  liable  for  ezpeoMS  of 
hustings,  &c.  and  two  of  them  paid  a  charge  for  which  they  were  not  liable  by  law  ;  Held, 
that  the  excess  above  the  legal  payment  coidd  not  be  applied  in  favour  of  a  third  ciiMBdatf 
against  whom  an  action  was  brought  The  high  bailiff  of  W,  cannot  charge  a  candidate  witii 
expense  of  constables  to  keep  the  peace  at  an  election ;  but  under  the  head  of  expense  of 
erecting  hustings,  he  may  charge  for  persons  to  watch  them  at  night,  beer  to  the  wwkmen, 
paviour's  bill  for  restoring  the  ground,  and  surveyor's  bilL  The  Court  will  not  grant  a  new 
trial  on  the  ground  that  an  item  of  charge  has  been  allowed  by  the  jury,  winch  ooold  not  be 
recovered  by  law,  when  the  sum  charged  amounts  only  to  a  third  part  of  10«.  (a) 


(a)  See  the  Acts  of  Parliament  51  Geo,  3.  c.  126.  and  53  Geo.  3.  c.  152. — 
and  the  cases  of  Morris  v.  Burdett,  1  Campb,  218;  Morris  v.  Lord  Cock- 
rane,  1  if.  &  5.  283;  Morris  v.  Burdeti,  2  3/.  &  S.  212.  The  statute 
23  Hen,  6.  c,  9.  relating  to  bail-bonds,  is  a  public  act,  for  though  it  relates 
to  the  duties  of  a  particular  officer,  namely  the  sheriff,  yet  it  concerns  the 
general  administration  of  justice,  and  confers  the  privilege  of  being  bailed 
upon  all  the  King's  subjects ;  and  moreover  the  stat  4  and  5  ^tm^  e»  16.<— 
s.  20.  which  enables  the  sheriff  to  assign  bonds  taken  under  the  23  Mm.  6.  —  ^' 
has  made  the  latter  act  a  general  law.  Samuel  v.  Bvansy  2  T*  R*  569 ;  ^^r-  i 
Lovdl  V.  the  Sheriffs  of  London,  15  East,  320 ;  see  also  Bex  ▼.  RmoHn,  ^^^ 
Sid.  209;  BuUer's  NisiPrius,  223,4;  Bac.  Ab.  Statute,  J.  5  Cm.  Dig.  — "^ 
Parliament  R. 6  and  7.  2.  By  stat  51  Geo,  3.  c,  126.  *. 4.  it isenacted,  thatit  ^^^ 
shall  be  sufficient  for  the  plaintiff  in  any  action  of  debt  given  by  this  act  to  "^^ 
set  forth  in  the  declaration  or  bill  that  the  defendant  is  indebted  to  him  in       -^ 

the  sum  of ,  and  to  allege  the  particular  offence  for  which  the  action        -^ 

or  suit  is  brought,  and  that  the  defendant  hath  acted  contrary  to  this  act,        ^^ 
without  mentioning  the  writ  of  summons  to  Parliament,  the  precept  there-      ' 
on,  or  the  return  thereto,  (and  so  in  an  indictment,  &c.)  and  upon  trial  of    '  -*" 
any  issue  in  any  such  action  or  indictment,  &c.  the  plaintiff  or  proaecntor,  &c.        *" 
shall  not  be  obliged  to  prove  the  writ  of  summons  to  Parliament,  the  precept 
thereon,  or  the  return  thereto,  or  any  warrant  or  authority  to  the  bailiff 
grounded  upon  any  such  writ  of  summons.    Vide  King  v.  Pippett,  1  T.  R. 
235,  238 ;  Res  v.  Meade,  I  Holt,  593  ;  2  Stark,  205,  S.  C.    3.  Where  on  a 
quo  warranto  information  against  the  defendant  for  exerdsing  a  corporate 
office,  it  was  proved  that  the  defendant  had  not  taken  the  sacrament  within 
a  year  after  his  election,  according  to  the  stat.  13  Car,  2.  c.  12.  and  it  was 
«aid  in  answer  that  it  did  not  appear  that  the  other  party  who  had  been 
elected  had  not  been  guilty  of  the  same  omission,  the  Ck>urt  held  that  it 
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The  defendant  in  person  now  applied  to  the  Court  1819. 

r  a  rule  to  shew  cause  why  the  verdict  should  not  be  m^^s 

^t  aside  and  a  nonsuit  entered,  or  why  there  should  agauut 

'  -^  Hunt. 


ot  he  a  new  trial  granted.    In  support  of  the  first 
'^art  of  his  motion,  he  took  several  objections. — First, 
^hat  the  original  writ  directed  by  the  speaker  of  the 
House  of  Commons  to  the  sheriff,  authorizing  him  to 
liold  the  election,  ought  to  have  been  produced,  in- 
stead of  the  precept,  upon  which  the  plaintiff  solely 
Yelied  as  having  been  directed  to  him  by  the  sheriff,  to 
hold  the  election  as  high  bailiff  of  Westminster.     Se- 
condly, that  there  ought  to  have  been  an  office  copy  of 
die  53  6.  3.  c.  15£.  produced  in  evidence  to  prove  the 
plaintiff's  title  to  sue,  inasmuch  as  that  act  of  parlia- 
m^it  must  be  taken  to  be  a  private  act,  no  clause  hav- 
ing been  introduced  therein  to  make  it  public.  Thirdly, 
that  there  was  no  proof  of  the  plaintiff  having  taken  the 
oath  against  bribery  and  corruption  required  by  9,  G.  2. 
c.  24*  before  he  proceeded  to  take  the  poll.     Fourthly, 
that  the  poll-book  ought  to  have  been  produced,  for 
the  purpose  of  shewing  that  the  defendant  was  a  can- 
didate at  the  election :  and.  Fifthly,  that  the  plaintiff's 
appointment   as  high  bailiff  should  have  been  pro- 

Hmst  "be  presumed  that  he  had  conformed  to  the  law.    The  King  v.  HaW' 
JUns,  10  Batt,  211 ;  Bennett  v.  Clough^  1  Bam,  and  Aid,  461,  3 ;  WilUanu 
v.  JEagi  IneHa  Company^  3  Btut,  192.    4.  On  an  indictment  for  peijury 
Qomimtted  hy  the  defendant  before  a  surrogate  in  an  ecclesiastical  court, 
proof  that  the  person  who  administered  the  oath  acted  as  surrogate,  has 
l>ecn  held  sufficient  prima  facie  evidence  of  his  appointment.    Rex  ▼.  f^e- 
9'ebi,  3  Can^,  432.   So  in  the  case  of  peace  officers,  justices  of  the  peace, 
constableSy  &c.  it  is  sufficient  to  prove  that  they  acted  in  these  characters, 
^%ntlioat  producing  their  appomtments.  Per  BuUer  J.  in  Berryman  v.  Wisey 
4  T.  R.  366.  And  see  Radfwd  v.  M'Into»k,  3  T.  R.  632.  5  T.  R.  623.  6  Id, 
663.  2  Stnu  1005.  PhU,  £v.  180.  5.  See  as  to  the  poU-books,  Mead  v.  Ro- 
hinsoth  WiUeSy  423  (a),  4.  6.  In  Morru  v.  Lord  Cochrane,  \M,&S,  283.  it 
-waE  held,  that  the  candidates  were  not  jointly  liable  for  the  expenses  of 
the  hustings,  but  that  each  candidate  was  severally  liable  for  a  moiety  of 
the  expenses.    See  Drake  v.  MitckeU,  3  £ast,  251.    See  also  as  to  the  ex- 
penses for  which  a  candidate  is  liable  at  the  election,  Morris  v.  Burdett, 
1  Can^.  218.  51  Geo,  3.  c.  126 ;  and  as  to  granting  a  new  trial,  see  Turner*^ 
T.  Lewu^  ante  265,  and  notes. 
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18 19-  duced.  The  third  objection  was  not  taken  at  the  trial 
MorrTs       ^  support  of  the  motion  for  a  new  trial,  the  defendan 

a^aiust  urged  a  misdirection  of  the  learned  Judge  to  the  jury 
It  appeared  at  the  trial,  that  there  were  certain  items 
of  charge  in  the  plaintiff's  demand,  which  the  learned 
Judge  was  of  opinion  he  could  not  recover  as  against 
any  of  the  candidates,  such  as  the  charge  for  con- 
stables, 8cc.  The  other  candidates  at  the  election, 
Sir  Murray  Maxwell  and  Sir  Samuel  Rondlly,  had  paid 
their  respective  shares  of  the  aggregate  demand  made 
against  them,  including  the  items  which  the  learned 
Judge  \^s  of  opinion  the  plaintiff  could  not  recover 
at  law.  The  defendant  contended  at  the  trials  that 
these  surplus  payments  made  by  the  other  candidates 
ought  to  go  in  reduction  of  the  demand  made  against 
him  in  this  action ;  but  the  learned  Judge  charged  the 
jury,  that  if  the  high  bailiff  of  Westminster  had  taken 
from  the  other  candidates  more  than  he  ought  to  have 
received,  that  was  a  matter  which  only  concerned 
those  candidates,  but  was  res  inter  alios  with  respect  to 
the  present  defendant,  and  could  not  be  set  off  in  the 
present  action.  The  defendant  now  contended  that 
this  was  a  misdirection,  and  that  in  all  events  he  was 
entitled  to  a  new  trial. 

Abbott  C.  J.  This  is  an  application  to  the  Court 
either  to  set  aside  the  verdict  and  enter  a  nonsuit,  or 
to  grant  a  new  trial.  As  to  the  first  part  of  the  appli- 
cation, several  objections  have  been  taken.  With  re- 
spect to  the  second  objection,  namely,  that  the  act  of 
parliament  upon  which  the  plaintiff  sues  is  a  pri- 
vate one,  and  that  consequently  an  office  copy  of  it 
should  have  been  produced,  I  think  the  objection  is 
not  well  founded.  I  was  of  opinion  at  the  trial,  and  I 
am  still  of  the  same  opinion,  that  this  is  not  a  private 
but  a  public  act  of  parliament.  It  relates  to  a  branch 
of  the  legislature  of  the  kingdom,  and  that  is  sufficient 
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U)  give  it  the  character  and  operation  of  a  public  act,         1819. 
without  the  necessity  of  introducing  a  specific  clause  for       morw« 
that  purpose.  It  has  been  held,  that  an  act  of  parliament        v[^^J 
relating  to  the  Prince  of  Wales's  rights  in  the  duchy 
of  Cornwall,  is  a  public  act,  by  reason  of  the  rank  and 
importance  of  the  personage  to  whom  it  relates,  (a) 
By  parity  of  reasoning,  the  act  of  parliament  in  ques- 
tion, from  its  nature,  is  a  public  act.     It  seems  to  me, 
therefore,   that  this  objection  cannot  be  supported. 
The  next  objection  is,  that  there  is  no  proof  of  the 
plaintiff  having  complied  with  the  provisions  of  the 
2  Geo,  2.  c.  24.   which  directs,  that  the  high  bailiff, 
before  he  proceeds  to  take  the  poll,  shall  swear  that  he 
has  not  received  or  been  promised  any  gift  or  reward 
for  making  the  return.  The  omission  to  take  this  oath 
imght  subject  the  high  bailiff  to  severe  penalties  for 
tbe  breach  of  his  duty,  but  it  would  not  make  the 
election  void.     We  are  notj  however,  to  presume  any 
person  guilty  of  a  crime,  until  the  fact  is  proved.  The 
presumption  of  law  in  cases  of  this  kind  always  is, 
^t  the  public  officer  has  performed  his  duty.     It  is 
said  here,  that  the  plaintiff  has  not  done  his  duty  in 
*^ing  the  oath  prescribed  by  law.    The  onus  of  proof 
*aat  he  has  not  lies  upon  the  defendant,  whose  busi- 
'^^ss  it  is  to  sustain  his  charge  by  evidence.     In  the 
wsence  of  all  proof  upon  this  point,  we  are  not  to 
presume  that  the  plaintiff  has  been  guilty  of  a  crime. 
■^J^other  objection  made  is,  that  the  writ  to  the  sheriff 
^^ght  to  have  been  produced,  in  order  to  shew  that  the 
^'ection  was  duly  made.     I  thought  at  the  trial,  and 
still  think,  that  that  was  not  necessary.     It  has  been 
^^Id  in  an  action  brought  upon  the  statutes  of  bribery, 
'•'^Ht  in  order  to  prove  an  election  in  a  borough  it  is 
"*^t.  necessary  to  produce  the  original  writ  to  the  she- 
^fi>  it  being  sufficient  to  prove  the  sheriff's  precept  to 

* 

(a)  The  Prince's  Case,  8  Co,  28  b. 


Hunt. 
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1819*        the  mayor  or  bailiff,  (a)    That  is  a  very  reasonable 
MoKiLis       proposition,  which  ought  to  prevail,  especially  against 
aj^ainst        a  gentleman  who  is  proved  to  have  been  a  candidate 
at  the  election,  and  who  acted  throughout  in  a  con- 
spicuous manner.     I  am  of  opinion,  however,  that 
proof  of  the  precept  irom  the  sheriff  to  the  high  bai- 
liff was  sufficient  proof  that  the  election  was  duly 
held.     The  fourth  objection  is,  that  the  poll-books 
ought  to  have  been  produced  for  the  purpose  of  shew- 
ing who  were  the  candidates  at  the  election.    I  was 
of  opinion  at  the  trial,  and  I  am  still  of  the  same  opi- 
nion, that  they  need  not  have  been  produced,  because 
I  think  that  they  were  not  only  not  the  best  evidence 
of  the  fact  of  the  defendant  being  a  candidate^  but 
they  were  hardly  any  evidence  at  all.     It  was  con- 
tended at  the  trial,  on  the  part  of  the  defendant,  that 
in  order  to  shew  that  he  was  a  candidate  within  the 
meaning  of  the  act  of  parliament,  for  the  purpose  of 
making  him  chargeable  to  the  expense  of  the  election, 
these  books  should  have  been  produced ;  but  for  that 
purpose  I  think  they  were  not  necessary.    If  it  had 
been  suggested  then,  that  the  poll-books  ought  to 
have  been  produced,  in  order  to  shew  that  the  poll 
had  been  duly  and  accurately  taken,  the  objection 
would  have  assumed  a  different  form;  but  without 
saying  what  effect  it  would  have,  I  think  the  defendant 
is  not  now  at  liberty  to  avail  himself  of  it,  after  the 
verdict  has  passed  against  him,  in  applying  for  a  new 
trial.     If  the  defendant  were  now  to  be  allowed  to 
take  advantage  of  this  objection,  it  would  have  this 
effect,  that  a  defendant  might  purposely  abstain  from 
taking  an  objection  which  he  might  make  at  the  trial, 
and  then,  after  the  trial  was  over,  come  to  the  Court 
and  obtain  a  new  trial,  thereby  casting  upon  the  plain- 
tiff nnneoessarv  expenses.    It  appears  to  me,  therefore, 


^ff^  Vide  \ffaJ  r.  RMiuvi;  WiUes,  426. 
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that   if  the  defendant  meant  to  take  advantage  of        1819. 
the  objection  in  this  form,  he  should  have  taken  it  at       morris 
the  trial.     With  respect  to  the  other  part  of  the  de-        ^^^%[ 
fendant's  motion,  namely,  for  a  new  trial,  I  am  also  of 
opinion  that  no  sufficient  ground  has  been  made  out 
for  disturbing  the  verdict.    The  defendant  at  the  trial 
took  several  exceptions  to  some  of  the  items  in  the 
plaintifPs  account,  for  which  he  contended  that  he  was 
not  liable ;  I  recollect  in  particular,  that  he  objected  to 
Ae  charge  made  for  wages,  paid  to  persons  employed 
^o  take  care  of  the  hustings  during  the  night.    I  re- 
^^Uect  also  that  he  objected  to  a  charge  for  beer 
givoi  to  the  workmen  employed  in  erecting  the  hus- 
***igs.    It  appeared  to  me  that  the  expense  of  watch- 
^g  the  hustings  during  the  night,  fairly  and  reason- 
^t^ly  fell  within  the  head  of  expense  of  erecting  the 
*^V^stings;  for  if  they  were   not  watched   during  the 
*^ight,  it  is  most  probable  that  they  would  have  been 
Pulled  down  before  the  morning.     I  thought  also  that 
Qie  charge  made  for  beer  given  to  the  workmen  could 
^ot  be  withdrawn  from  the  consideration  of  the  jury, 
Us  that  charge  was  in  e£fect  part  of  the  wages  of  the 
Workmen.    I  also  thought  that  the  paviour's  bill  might 
be  fairly  included  in  the  charge  for  erecting  the  hus- 
tings.    There  were  other  items,  such  as  the  charge  for 
constables,  which  ought  not  to  form  any  part  of  the    ^ 
charge  against  the  defendant,  because  it  was  a  neces- 
sary part  of  the  plainlifPs  duty  to  employ  constables 
to  keep  the  peace.    Under  these  circumstances  I  left 
three  questions  for  the  consideration  of  the  jury :  first, 
whether  in  point  of  fact  the  defendant  was  a  candidate 
at  the  election ;  secondly,  supposing  they  found  that 
the  defendant  was  in  fact  a  candidate,  how  many  per- 
sons were  candidates,  because  upon  that  would  de- 
pend the  amount  of  damages  for  which  the  defendant 
would  be  liable ;  and  thirdly,  I  told  them  that  the  de- 
fendant ought  not  to  be  prejudiced  by  any  pajrments 


4r)0  CASES  IN  TRINITY  TERM 

IB  19.  made  by  other  candidates^  but  on  the  contrary  he  had 
jjj^^j^jg  a  right  to  object  to  any  items  in  the  account  which 
agnt'nst        were  objectionable.     At  the  same  time  however  I  told 

Hunt.  t  1  1        1 

them,  on  the  other  hand,  that  the  defendant  ought  not 
to  have  the  benefit  of  any  payments  which  the  other 
candidates  might  have  made,  in  respect  of  items  for 
which  they  were  not  liable  at  law ;  because  it  must  be 
considered  that  those  payments  were  not  made  for  his 
benefit,  but  for  the  benefit  of  all  the  parties ;  for  al- 
though he  was  not  to  be  prejudiced  or  concluded  by 
their  payment,  yet  at  the  same  time  he  was  not  entitled 
to  any  benefit,  in  respect  of  matters  for  which  by  law 
the  other  candidates  were  not  liable.  As  to  the  charge 
for  the  hustings,  I  left  it  with  them  to  say  what 
reasonable  sum  ought  to  be  allowed,  stating  to  them 
my  opinion,  that  under  that  head  ought  to  be  included 
the  charge  for  watching  the  hustings,  the  charge  for 
beer,  the  paviour's  bill,  the  surveyor's  bill,  and  other 
small  items  incidentally  connected  with  the  expense  of 
the  hustings.  If  there  was  any  thing  wrong  in  my 
direction  to  the  jury,  or  if  my  learned  brothers  shall  be 
of  opinion  that  I  ought  not  to  have  left  the  ques- 
tion to  the  extent  I  have  mentioned,  then  the  defend- 
ant will  be  entitled  to  a  new  trial. 

Bay  LEY  J.  I  am  clearly  of  opinion,  that  there  is  no 
ground  made  out  in  this  case  for  entering  a  nonsuit,  nei- 
ther is  there  any  for  granting  a  new  trial.  As  to  the  first 
objection  in  support  of  the  motion  for  a  nonsuit, 
namely,  that  the  act  of  parliament  upon  which  the 
plaintiff  declares  is  not  a  public  but  a  private  act,  I 
am  of  opinion  that  it  has  no  foundation.  This  is  not 
an  act  of  parliament  passed  for  the  benefit  of  a  parti- 
cular private  individual,  but  is  one  in  which  the  whole 
kingdom  is  interested,  as  well  as  interested  in  the  ques- 
tion which  has  now  arisen  upon  it.  The  act,  neither 
in  the  preamble  nor  the  title,  purports  to  be  framed  on 


IN  THB  Fifty-ninth  Year  of  GEORGE  III.  461 

the  foundation  of  a  petition  of  the  high  bailiiF  of  West^        1 B 19* 
minster,  for  his  individual  benefit^  but  its  very  title       morrTs 
shews  that  it  is  of  importance  to  the  whole  kingdom^        humt 
hr  it  is  **  An  act  to  continue  until  the  1st  day  of 
January  1819;  an  act  made  in  the  5l8t  year  of  his 
present  Majesty,    to  explain   and   amend  the  laws 
^oucAtng  the  election  of  knights  of  the  shire  to  serve  in 
parliament  for  England,  respecting  the  expenses  ofhust- 
i^gs  and  poll  clerks,  so  far  as  regards  the  city  of  West- 
^nsterJ*     It  seems  to  me  that  the  qualification  intro- 
duced in  this  act  of  parliament,  with  a  view  to  the 
candidates  for  the  particular  place  for  which  it  is 
A:^jaied,  makes  no  difference  in  the  question  of  its  being 
&  public  act,  inasmuch  as  it  relates  to  a  branch  of  the 
legislature  in  which  the  whole  kingdom  is  interested. 
I^ben  upon  the  question  whether  the  polKbook  should 
hstve  been  produced  or  not,  in  order  to  ascertain  whe- 
ther the  defendant  was  a  candidate,  it  appears  to  me 
tha,t  it  was  not  necessary ;  for  in  the  case  of  Morris  v. 
^^v,rdett,  (a)  had  the  poll-book  been  produced,  it  would 
^ot  have  proved  that  the  defendant  was  a  candidate 
^^Ithin  the  meaning  of  this  act.    The  question  of  the 
d.^fendant*s  liability  here   depended  upon   the  fact, 
^^tich  was  distinctly  proved,  of  his  having  actually 
u.sed  the  hustings  during  the  election.    As  to  the  ob- 
jection that  the  sheriff's  writ  was  not  produced,  there 
appears  to  me  to  be  nothing  in  it.    It  is  quite  sufH- 
^i^t,  in  order  to  prove  that  an  election  has  taken 
place  in  a  borough,  to  shew  that  there  was  a  precept 
^m  the  sheriff,  commanding  the  returning  officer  to 
proceed  to  the  election.    The  returning  officer  ha;S  no 
^ght  to  dispute  whether  the  sheriff  has  a  right  or  not 
^  issue  his  precept.    In  point  of  practice,  the  produc- 
*^^U  of  the  precept  is  quite  sufficient  to  shew  that  the 
^J^ordinate  returning  officer  had  a  right  to  hold  the 
^'^ction.    As  to  the  objection  that  the  high  bailiff's 

(a)  2  iV.  &  S.  212. 

2i 
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1819*  appointment  was  not  produced^  it  appears  to  me  thaP^^flSbt 

Morris  ^^^  production  was  not  necessary.     It  is  quite  imneces — ^s^ 

jfu^T  ^^  *^  produce  the  high  bailiff's  appointment,  for  it  i^  m:    i 


sufficient  in  every  case  of  a  public  officer,  even  of  th 
highest  authority,  to  shew  that  he  had  from  time 
time  acted  in  the  situation.     In  the  case  of  a  justices 
of  the  peace,  it  is  not  necessary  to  produce  his  com — 
mission,  it  being  sufficient  to  prove  that  in  point  oi 
fact  he  acted  as  a  justice  of  the  peace.    It  is  then  said 
that  the  high  bailiff  should  have  proved  that  he 
taken  the  oath  against  bribery  and  corruption  ;  thi 
act  of  2  G.  2.  c.  24,  is  only  directory,  and  even  sup- 
posing it  to  have  been  proved  that  the  plaintiff 
not  taken  the  oath,  that  would  not  vacate  the  election^ 
but  only  subject  him  to  punishment.    The  law  pre- 
sumes that  a  public  officer  does  that  which  is  legal, 
until  the  contrary  is  shewn.    The  case  of  fVilUams  v 
The  East  India  Company^  (a)  amongst  many  other  au- 
thorities to  the  same  effect,  establishes  this  proposition 
The  objections  therefore  in  support  of  the  nonsuit 
thus  disposed  of.     As  to  the  question  whether 
should  be  a  new  trial,  the  objection  seemp  to  me 


be,  that  inasmuch  as  .  the  sum  of  624/.  which  ha^-^^^ 
been  paid  by  the  other  two  candidates  out  of  the  niinr^^""*'^ 
of  823/.  the  original  demand  against  the  three,  anf:^-^^ 
therefore  the  balance  between  823/.  and  624/.  being^"^  S 
199/-  is  all  that  could  be  recovered  from  the  defendant,  ^i'^* 
The  answer  to  that  objection  is,  that  the  defendant  "^ 
was  liable  for  one  third  of  823/.  and  that  no  part  o\ 
that  sum  was  intended  to  be  paid  by  the  other  candi- 
dates for  and  on  behalf  of  the  defendant,  but  those 
sums  were  respectively  paid  by  them  on  their  own 
account  to  the  high  bailiff,  who  made  a  distinct 
charge,  and  claimed  312/.  from  each  of  those  candidates 
respectively,  each  having   separately  paid  his   third 


(a)  3  E.  R.  192. 
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>art.  If  they  have  paid  more  than  by  law  they  were 
K>und  to  pay,  that  is  a  matter  between  the  high  baiUff 
ud  them;  it  is  res  inter  alios,  with  respect  to  the 
^resent  defendant.  I  am  of  opinion^  that  the  items  of 
harge  objected  to  by  the  defendant  are  such  as  may  be 
•covered^  by  the  plaintiff  under  this  act  of  parliament^ 
8  being  incidental  to  and  connected  with  the  expense 
f  erecting  the  hustings.  It  appears .  that  there  is  a 
harge  of  ten  shillings  made  for  cleaning  the  portico 
nd  steps  of  the  Church.  That  would  make  about 
8. 4d.  to  each  of  the  three  candidates.  Whether  that  is 
DL  item  that  might  lawfully  be  charged^  I  shall  not  de- 
ide ;  but  assuming  it  to  be  unlawful^  it  does  not  seem 
>  me  that  it  would  be  a  sufHcient  ground  for  granting 
new  trial;  and  I  am  not  aware  of  any  authority  that 
'onld  authorise  us  in  granting  a  new  trial  upon  such 
a  objection.  It  appears  to  me  to  fall  within  the 
lie  of  law  de  minimis  non  curat  lex.  As  to  the  other 
ems  of  expence,  I  am  of  opinion  that  the  jury  were 
orrectly  charged  by  my  Lord ;  and  for  these  reasons, 
.  appears  to  me  there  is  no  ground  made  out  for  en- 
uring a  nonsuit  or  granting  a  new  trial. 


1819. 

Morris 
against 
Hunt. 


HoLROYD  J.  and  Best  J.  concurred. 

Rule  refused. 


Thurlt  against  Faber. 


Thuriday, 
June  17th. 


f^VBWOOD  on  a  former  day  obtained  a  rule,  call-  Affidavit  made 
^  ing  on  the  plaintiff  to  shew  cause  why  the  defend-  j"  terifyTe'^ 
at  should  not  be  discharged  out  of  custody  on  filing   *»anf^Jip«.of 

°  _  ./  o    the  lirttuh  Vice- 

losiil,  before  whom  an  affidavit  of  debt  was  made  abroad,  must  contain  the  addition  of  the 
iponent,  and  the  defendant's  obtaining  a  habeas  corpus  does  not  aid  the  omission.  Sem'- 
Spy  that  an  affidavit  of  debt  made  before  a  British  vice-consul  abroad,  in  the  absence  of 
le  consul,  is  sufficient  to  hold  a  defendant  to  biul.  (a) 

(a)  By  rule  K.  B.  Mich.  15  Car  2.  it  is  ordered  that  the  true  place  of 
lode  and  true  ad^tion  of  every  ])erson  who  shall  make  affidavit  in  Court 
nv  shall  be  inserted  in  such  affidavit.    J\dd,  6th  ed.  181,2.    See  also 

2  I  2 
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Thurlt 
agauut 
Fabkb. 


In  an  affidavit 
to  hold  to  bail 
the  residence  of 
a  clerk  may  be 
described  to  be 
as  that  of  his 
employer. 
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common  bail^  on  two  grounds.    First^  that  the  affidavTS:  ^^^ 
of  debt^  which  was  sworn  at  Parts  before  the  Bn^ui^^B-lsI 
vice-consul^  did  not  state  that  it  was  sworn  before  s 
competent  authority ;  and  secondly,  that  the  affidavir^ 


the  caws  1  Eoity  18.  330.     FaisMr  y.^Uersom,  3  M,  &  S.  165.     Mi 
compt  V.  Lampkiti,  MSS.    There  is  no  such  rule  in  C.  P.    ylntm.  6  Ti 
73.    It  has  been  held  a  sufficient  compliance  with  the  mle,  in  an  alBdafir. 
nuuie  by  a  derk,  that  he  was  described  as  derk  to  hb  employer,  wl 
address  was  stated. 

Anon*  3/trA.T.  1814.  Nov,  26.    Espinaste  moved  fbrande  to 
cause  why  the  defendant  should  not  be  discharged  out  of  cutodj 
filing  conmion  bail,  on  the  ground  that  the  affidavit  to  hold  to  bail, 
was  made  by  a  clerk,  did  not  state  the  residence  of  the  deponent,  but 
that  of  his  employer.    Bayley  J.  thought  the  affidavit  sufficient  in 
respect,  and  intimated  that  the  same  doctrine  had  been  hdd  befiiie. 
object  of  requiring  the  addition  to  be  stated  is,  that  it  may  be 
where  the  deponent  is  to  be  found.    Per  Curiam,    Rule  relosed. 
Ha^  y.  Thamey  \  M.SlS.  103. 

In  general,  an  affidavit  made  abroad  for  the  purpose  of  luddBng  a 
fendant  to  bail  ought  to  contain  all  the  requisites  that  are 
affidavits  for  holding  to  bail  in  England;  and  therefore  it  was 
necessary  to  state,  in  an  affidavit  made  in  ireltmd  for  the  purpose  of 
resting  the  defendant  in  this  country,  that  he  had  not  made  a  tender 
the  money  in  bank  notes.    Neahitt  v.  JPym,  7  T.  R.  376,  note.     Sti 
V.  Sndlh,  1  Bot.  &  Pvl.  133.     Tidd,  6th  ed.  184. 

Respecting  the  officer  before  whom  affidavits  made  abroad  are  to 
sworn,  it  has  been  holden,  that  an  affidavit  of  the  due  execution  of  a 
rant  of  attorney,  and  sworn  before  a  Justice  of  the  Peace  at 
is  insufficient  for  entering  up  judgment  on  an  old  warrant  of  attorney: 
should  have  been  sworn  before  a  Lord  of  Session.    Kmgki  t*  Hi 
Smclair  v.  Renioui,    Tidd,  579.    In  Dabmer  v.  Barnard,  7  T.  R.  251. 
rule  was  obtained  on  an  affidavit  purporting  to  have  been  taken  before 
person  who  stiled  himself  high  bailiff  and  chief  magistrate  of  the 
of  DougUu  in  the  Isle  of  Man,  and  on  another  affidavit  made  in 
Court  by  another  person  who  swore  that  he  had  seen  the  high  bailiff 
chief  magistrate  write,  and  that  he  verily  believed  the  writing 
was  his  proper  hand  writing.    In  OmetUfy  v.  NeweU,  8  East,  364.  the 
fidavit  to  hold  to  bail  was  made  at  Paris  before  a  person  of  the  name 
Bonmnee,  who  verified  the  affidavit  in  this  manner :   **  Sworn  at  Parit 
(a  certain  day)  before  me,  notary  public  magistrate  competent  in  tiiia 
half,  and  duly  authorized  by  the  laws  of  France  to  administer  onliis 
take  affidavits.  Signed  Z>.  F,  C.  Bono»iee."    And  the  signature  of 
and  that  he  was  a  magistrate  of  France  authorized  to  administer  oai 
and  take  affidavits,  were  verified  by  a  proper  affidavit  sworn  here. 
P'oght  V.  Elgin,  temp.  Lord  Kenyan,  the  defendant  was  held  to  bail 
an  affidavit  made  before  the  proctor  of  Hamburgh,  his  signature  and 
thority  to  administer  an  oath  being  also  verified  by  affidavit  made  in  t 
country.    8  Easi,  372. 
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►f  Mr.  Morier  the  chief  consul,  verifying  the  hand-        li^l9. 
nriting  of  the  vice-consul,  was  infonnal,  inasmuch  as       Thurlt 
hexe  was  no  addition  to  his  name.  r5?^ 

Gaselee  now  shewed  cause,  and  with  respect  to  the 
nt  point,  referred  to  Beawes^  Lex  Mercatoria,  (b)  to 
how  that  British  consuls  abroad  are  authorised  to 
ake  affidavits  of  debt,  and  that  during  their  absence 
he  vice-consuls  are  vested  with  the  same  power.  He 
iroduced  an  affidavit  made  by  Mr.  Morier,  stating 
hat  this  power  was  exercised  by  and  vested  in  the 
ice-consul  at  Paris.  He  urged,  as  a  preliminary  ob- 
ection  to  the  present  application,  that  the  defendant 
hould  have  protested  against  the  legality  of  his  arrest 
a  the  first  instance,  and  that  by  suffering  that  oppor- 
anity  to  pass,  and  having  caused  himself  to  be  re- 
aoved  to  London  by  habeas  corpus,  he  had  acknow- 
edged  the  validity  of  the  plaintifPs  proceeding. 
Sat  upon  this  point 

The  Court  were  of  opinion  that  the  defendant's 
emoving  himself  by  habeas  corpus  did  not  affect  his 
ight  to  question  the  legality  of  his  confinement,  that 
leing  only  a  »tep  towards  bringing  the  matter  fairly 
pt  issue.  With  respect  to  the  other  objections,  the 
kmrt  asked  Curwood  what  he  had  to  say  with  respect 
o  the  authority  which  appeared  to  be  vested  in  vice- 
QOisuIs  to  take  affidavits  of  debt  ?  and  the  learned 
Qonsel  then  said  he  would  waive  all  consideration 
ipon  that  point,,  and  confine  himself  to  the  want  of 
ddition  to  the  name  of  Mr^  Morier,,  whose  affidavit 
ras  simply  entitled  "  David  Richard  Morier  of  37 
4rgyU  Street,*  without  any  other  words  of  descrip- 
^n. 


(i)  Beawea,  6th  ed.  421,  &c.   As  to  affidavits  made  abroad^  sec  Tidd, 
EM^ed.  184.    1  SeU,  Prac.  1st  ed.  1 10,  1. 
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Gaselee,  contr^,  submitted  that  the  known  officL 
character  of  Mr.  Morier  was  sufficient. 

The  Court,  however,  held  that  the  necessity  c 
an  addition  to  the  names  of  persons  making  affidavi 
had  been  long  established ;  and  as  this  had  been  omi 
ted  in  the  affidavit  which  verified  the  hand-writing 
the  vice  consul,  the  defendant  was  entitled  to  his  di 
charge. 

Rule  absolute 


-wit 

0 


June  2l8t 


The  Bank  of  England  against  Atkins. 


The  rule  abso-     JOARK  on  a  former  day  moved  to  set  aside  th 
iSg  pri^pJi"*"  judgment  in  this  case  for  irregularity,  the  nil 

*°wii°^"''*'  ®°  absolute  for  computing  principal  and  interest  on  th< 

change  must  in  this  Ck)urt  be  served  on  defendant  before  final  judgment  can  be  ngned.  («) 


A  rule  absolute 
to  compute 
principal  and 
intereston  a  bill 
of  exchange 
must  be  served. 


The  service  of 
a  rule  nisi  to 
compute  princi- 
pal and  interest 
on  a  bill  of  ex- 
change on  one 
of  two  defend- 
ants, is  insuffi- 
cient. 

It  is  not  neces- 
sary (imless 
where  a  party  is 
to  be  brought 


(a)  See/>/x{/von  v.  Sladford^  post  468;  sec  also  Clarke  v.  Wood^  25t]C 
May,Ea8t,T.  1816. 

Cwrwood  shewed  cause  against  a  nile  which  had  been  obtiined  hf^in 
drewty  to  set  aside  a  judgment  on  a  promissory  note,  on  the  ground 
there  had  been  no  service  of  the  rule  absolute  to  compute  prin^[Mil  ani» 
interest,  and  he  relied  on  the  cose  of  Sellers  v.  TStftvHy  HU.  1813,  wbicf  ■ 
he  said  was  precisely  the  same  case.    But  the  master  read  a  note  of  tha' 
case,  by  which  it  appeared  that  there  was  only  a  want  of  the  notice  of  com- 
putation.   And  Le  Blanc  said  the  rule  nisi  and  rule  absolute  to  refer  to  ihm 
master,  must  both  be  served,  but  there  need  not  be  any  notiee  of  tbe  tax- 
ing.   If  the  defendant  wish  it,  he  must  take  care  to  obtam  a  rule  to 
present.  The  Court  held  that  the  rule  absolute  ought  to  bare  been  lenred 
and  the  rule  for  setting  aside  the  proceedings  was  made  absolute  accord- 
ingly.   Famer  v.  Wood,  East,  T.  1816,  S.  P. 

With  respect  to  the  mode  of  service,  it  has  been  determined,  that 
there  are  two  defendants,  service  of  the  rule  to  compute  should  be  made 
both.    FUndl  v.  Bignell  and  another,  21st  Nov,  Mich,  T.  1815.     In  thu 
case,  on  a  motion  made  by  Cross,  it  appeared  that  service  of  the  nde  nisi 
to  compute  principal  and  interest  had  been  made  on  one  only  of  two  de- 
fendants, and  Le  Blanc  J.  said  it  was  insufficient ;  but  on  the  service  of 
the  rule  nisi,  it  is  sufficient  that  a  copy  of  the  rule  has  been  served,  and 
it  is  not  necessary  that  the  original  rule  should  be  shown. 

Belairs  v.  Pouitney,  1 2th  May,  East.  T.  1 8 1 7.  Walfird  moved  to  make  a 
rule  absolute  for  computing  principal  and  interest.  The  affidavit  did  not 
state  that  the  original  rule  was  shewn  to  the  defendant.  He  referred  to  Tid^s 
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bill  of  exchange  upon  which  the  action  was  brought,         I819. 
not  having  been  served  upon  the  defendant  before      The  Bank 
final  judgment  had  been  signed.    The  rule  in  question    ^'  ^^^^)^^ 
was  made  absolute  on  the  24th  of  May,  and  on  the       Atkins. 
25th  judgment  was  signed,  and  since  then  the  defend- 
ant had  brought  a  writ  of  error,  the  affidavit  not  dis- 
closing when  it  was  brought. 

Denman  now  shewed  cause,  and  submitted  that  this 
was  no  irregularity  according  to  the  practice  of  this 
Court.  He  admitted  that  it  was  otherwise  in  the 
Court  of  Common  Pleas. 

Practice,  525,  where  the  distinctioii  was  taken  between  the  practice  of  this    into  contempt) 
Court  and  the  Common  Pleas :  «  In  the  K.  B.  it  does  not  seem  to  be  ne-    *?  shew  the  ori- 
oessary  to  shew  the  original  at  the  time  of  the  service,  {Fide  dictum    Se  copy* ofS^'* 
coM/rd,  2  Sira,  S77.)  but  in  the  C.  P.  it  is  reported  to  have  been  holden    ^^^8  served. 
by  the  Comt,  in  Wye  v.  Wright,  Barnes,  403.  that  in  order  to  make  a  per- 
fect service  of  a  role,  the  original  ^rule  must  be  sworn  to  have  been  shown 
to  the  party  at  the  time  of  serving  the  copy.    The  Court  said,  they  would 
not  alter  the  established  practice  of  this  Court,  which  seemed  to  be  founded 
on  oonveidence;  and  after  much  consideration  and  a  reference  to  the  forms 
of  affidavits  {Tiddf  App.  4th  ed.  175, 146),  the  rule  was  made  absolute. 
The  last  two  cases,  in  pointing  out  the  manner  in  wluch  the  service  must 
be  made,  are  also  important  to  show  the  necessity  of  service  ;  inasmuch  as 
these  questions  could  never  have  arisen,  if  service  of  the  rule  had  been 
altogether  mmecessary. 

It  is  observable  however,  that  provided  the  rule  to  compute  be  duly 
■erved,  90  notice  of  the  computing  is  necessary  in  K.  B.  although  it  is 
otherwise  in  C.  P.  Anon.  Feb,  3.  Hil,T,  1816.  Taunton  moved  to  set  aside  a    No  notice  is  ne- 
judgment  on  a  promissory  note,  no  notice  having  been  given  of  the  com-    c^ssary  in  K.  B. 
pnting  prindpal  and  interest,  and  cited  Braming  v.  Patterson,  4  Taunt.    SJ^u'^nff  ork! 
487.  in  which  it  was  held,  that  a  proceeding  by  reference  to  the  protho-    cipal  and  inte- 
notary  was  substituted  for  a  writ  of  enquiry,  and  as  it  was  necessary  that    rest  on  a  bill 
notice  should  be  given  of  the  execution  of  a  writ  of  enquiry,  so  it  was  ne-   of  exchange, 
oesaary  to  give  notice  to  the  defendant  of  the  prothonotary's  appointment    q^o^  ^^ 
to  compute  prindpal  and  interest,  in  order  that  the  defendant  might  have 
tiie  opportunity  of  bringing  forward  any  facts  wHch  had  occurred  to  re- 
dnce  the  sum  which  the  plaintiff  had  a  right  to  recover. 

Batley  J.  The  practice  of  this  Ck)urt  is  otherwise,  and  the  master 
■ays,  there  is  no  notice  necessary  here.  When  the  party  is  served  with  the 
mle,  he  knows  what  is  the  necessary  consequence  of  it.  If  a  notice  was 
necessary,  the  defendant  would  always  keep  out  of  the  way.  Rule 
refused.  See  also  Setters  v.  Tufton^  dted  in  Clarke  v.  Wood,  supra.  It 
seems  however  that  the  defendant  must  be  served  with  a  rule  to  be  pre- 
sent at  the  taxation  of  costs;  per  Bai/lev  J.  in  Dawson  v.  Siai^urd,  next 
case. 
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18 19.  Parky  in  support  of  the  rule,  was  stopped  by 

The  Bank  of 

England  The  CouRT.     The  defendant  must  be  served  with 

against 

Atkins.  the  rule  absolute  before  judgment  is  signed,  because 
he  may  be  able  to  pay  the  debt  before  further  costs  are 
incurred. 

Rule  absolutCj  with  costs« 


sniurday,  Dawson  asaiTist  Sladford. 

June  2otn.  *^ 

After  judgment  f^  URNEY  on  a  former  day  obtamed  a  rule  calling 
JudTCWder*  ^^  *^^  plaintiff  to  shew  cause  why  the  judgment 

for  a  reference    and  execution  should  not  be  set  aside  for  irregularity. 

to  compute,  &C.     rm-ifi  ijrri-1  1^*., 

must  be  served  The  defendant  had  sunered judgment  to  go  by  default, 
and  though*he  ^^^  ^^'  ^^^  master  had  computed  the  principal  debt 
paid  part  and      ^nd  taxcd  the  costs  the  defendant  was  taken  in  execu- 

gave  a  bill  for        , 

the  remainder  tion,  upon  which  he  paid  10/.  in  cash,  and  gave  his 
kTexftcutionf"  acceptance  for  30/.  being  the  amount  of  the  remainder 
the  Court  set      ^f  ^jj^  ^^y^^  ^nd  costs,  and  was  then  liberated.    The 

aside  the  pro-  ^  ^       ' 

ceeding  on  the  irregularity  complained  of  was,  that  the  order  for  the  re- 
ing  no  action  "  ference  to  the  master  was  not  served  upon  the  defend-* 
nSS'^  The    ^^^f  ^^  ^^^^  ^^  might  be   present  at  the  taxation  of 

defendant  must    costS. 

be  served  with 

a  rule  to  com-  ^ 

mth't^^rSrto         Scarlett  now  shewed  cause,  and  contended  that  this 

be  present  at __^^ 

the  taxation  of      —---—-—--———  -^— 

costs,  (a)  („)  In  the  case  of  the  Bank  of  England  y.Atkhuy  ante,  JuHe2\fX^ 

page  466,  it  was  held,  that  the  rule  absolute  for  computing  principal 
and  interest  on  a  bill  of  exchange  must  be  served  on  the  defendant  before 
judgment  can  be  signed:  and  see  the  cases  in  the  note,  Clark  y,  WooA, 
Flindt  V.  BigneUy  and  Anonynwus,  A  payment  made  under  an  arrest  will 
not  operate  as  a  waver  of  the  irregularity  of  proceedings.  In  Norton  v. 
Danvers,  7  T.  R.  375.  it  was  lield,  that  if  a  defendant  on  being  informed 
that  a  bailable  writ  has  been  issued  against  him  voluntarily  give  a  bail- 
bond,  he  cannot  afterwards  object  to  the  insufficiency  of  the  affidavit  to 
hold  to  bail :  but  Lord  Kenyan  said,  that  if  the  defendant  had  been  acta-* 
ally  under  arrest  at  the  time,  his  consent  to  g^e  a  bful-bond  would  not 
have  been  binding  on  him,  because  it  might  be  considered  as  given  under 
duress ;  bu^  in  that  case  hp  had  voluntarily  given  the  bail-bond. 
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a^as  no  irregularity.  He  understood  the  usual  course  1819. 
_n  these  cases  was,  not  to  serve  the  defendant  with  the  p^^^oN 
-ule  for  referring  it  to  the  master,  and  for  this  reason,  ^  agaimt 
zbsX  the  moment  an  order  is  made  by  a  Judge  for  that 
purpose,  if  the  defendant  wishes  to  he  present  at  the 
taxation,  he  himself  takes  out  a  rule  for  that  purpose. 
"Bayley  J.  There  are  two  different  things  to  be  done 
jQ  these  cases,  where  the  defendant  suffers  judgment 
^  go  hy  default.  In  the  first  place,  the  plaintifPs 
attorney  gets  the  rule,  or  Judge*8  order  for  referring  it 
Id  the  master.  He  then  serves  that  rule  or  order  upon 
die  defendant,  (a)  and  he  afterwards  gets  an  appoint- 
ment from  the  master  for  the  taxation  of  costs.  He 
then  serves  the  defendant  with  a  rule  to  be  present  at 
the  taxation,  (b)  in  order  that  he  may  be  aware  at 
what  time  the  appointment  is  made.  Although  the 
defendant  has  notice  of  the  order  for  referring  it  to  the 
naster,  yet  he  is  not  thereby  informed  at  what  period 
he  master  will  tax  the  costs,  and  consequently,  does 
aot  know  at  what  time  he  is\o  be  present.  Therefore 
it  appears  to  me  that  the  defendant  should  be  served 
Mrith  a  rule  to  be  present  at  the  taxation  of  costs.  I 
think  it  is  not  long  since  that  the  Court  held  that  you 
must  serve  the  rule  to  be  present  at  the  taxation,  but 
that  you  are   not  bound  to  serve  the  copy  of  the 


(a)  The  Bank  of  England  v.  Atkins,  ante  466 ;  and  notes,  Clarke  v. 
FUndt  Y.  Bignell,  ib. 

(b)  The  role  of  Court  for  a  reference  to  the  master  is  as  follows.^- 
"  On  or  (next  after)  — s—    B,  v.  Z>.    Upon  reading  the  role  made  in  this 

saiose  on next  after  — «  in  this  Term,  the  affidavit  of  E,  F,  and 

CIO  cause  being  shewn  to  the  contrary,  it  is  ordered  that  it  be  referred  to 
zbe  master  to  see  what  is  due  for  prindpal  and  interest  on  the  bill  of  ex- 
sihaiige  (or  pronussory  note,  &c.)  on  which  this  action  is  brought,  and 

to  tax  the  pluntiff  his  costs,  and  that  the  sidd  phuntiff  be  at  liberty 
^gn  final  judgment  thereon  without  executing  a  writ  of  enquiry  of  da- 

Upon  the  motion  of  Mr. .    By  the  Court."      It  is  usual  on 

taxation  of  costs  to  give  notice  to  the  opposite  attorney  of  the  time 
rlien  the  costs  are  intended  to  be  taxed,  and  in  order  to  enforce  it  there 
i.'SBtbe  a  side  bar  rule' to  be  present  at  taxing  costs.    Tiddy  Gth  ed.  1025« 
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1819.        master's  appointment  for  the  taxation,  (a)  ]     If  tTI3s» 
Dawsoit       ^^^  ^^f  ^^  must  be  admitted  that  the  plaintiff  was 
SljSford      '^K^'*'"  ^^  ^^^  serving  the  rule  for  the  taxation  of  cos- 
but  then  it  is  quite  clear  that  the  defendant  ne^ 
meant  to  interfere  about  the  matter,  for  he  never  tot 
out  any  rule  to  be  present  at  the  taxation  of  cosr 
but  on  the  contrary,  when  taken  into   custody, 
made  the  proposition  already  referred  to,  to  which 
plaintiff  acceded  ;  and  therefore  it  was  submitted  th. 
he  was  now  too  late  in  this  application. 

Gurney,  in  support  of  the  rule,  insisted  that  tfc^Che 
plaintiff  was  clearly  irregular,  but  admitted  that  th^Bie 
defendant  ought  to  be  restrained  from  bringing 
action  for  false  imprisonment.  The  fact  was,  that 
plaintiff  had  obtained  a  Judge's  order  for  referring  it 
the  master  at  12  o'clock,  and  before  one  taxed  his  cost^^  -s; 
at  6  o'clock  the  defendant  was  taken  in  execution,  nn^a^"^^ 
at  ten  o'clock  at  night  the  nile  to  be  present  at  tL^— Ae 
taxation  was  served. 

Abbott  C.  J.  I  am  very  unwilling  to  consider  tha^^  ^^ 
an  act  done  by  a  prisoner  in  order  to  obtain  his  libertjj^-^yi 
"is  a  waver  of  his  right  afterwards  to  contest  the  legalit-::*'-*? 
of  his  imprisonment.  I  therefore  think,  that  what  S:  ^ 
said  by  the  plaintiff's  counsel  is  sufficient  ground  fc^  "^ 
making  this  rule  absolute,  but  upon  the  condition  th 
the  defendant  shall  not  bring  any  action  against  tfacifbc 
plaintiff  or  his  attorney. 

Rule  absolute  with  costs. 


1 


(a)  See  ^Inon.  HU.  T.  1816,  Feb,  3,  cited  in  note  to  Bank  of  EmgUt^- 
v.Atkint,  ante  466,  where  it  was  held  that  no  notice  was  ncoeiBary^        '^ 
the  computing  principal  and  interest. 
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1819. 

James  against  Raggett.  Monday, 

June  2fst. 

M^HITTY  on  a  former  day  obtained  a  rule  calling  on  An  action  bc- 

the  plaintiff  to  shew  cause  "  why  it  should  not  be  two  sumf  of  ^ 

referred  to  the.  master,  to  tax  the  plaintiff  his  costs  of  "^A  (^A  ""^ 

this  cause,  up  to  and  including:  the  eishth  day  of  May.  costs)  defendant 

J      1-     i_      r      11  ,       1   /.      1        •  1  oflTered  to  pay, 

and  why  he  should  not  tax  the  defendant  s  costs  subse-  which  offer  was 

quent  to  that  day,  and  why  when  such  costs  were  taxed  [J^^^e  money 

the  plaintiffs  costs  should  not  be  deducted  from  the  was  paid  into 

amount  of  the  defendant's  costs,  and  why  the  plaintiff  plaintiff  took  it 

should  not  pay  the  defendant  his  balance  of  such  costs,  ^^J  he  could 

and  the  costs  of  this  application  to  be  also  taxed  by  no*  support  the 

,  ,1.1  .11  !•  other  part  of 

the  master,  and  why  m  the  mean  time  all  proceedings  his  demand, 
should  not  be  stayed."  ^SiTruic 

for  the  defend- 
mi  1    .      .  .  .  ant  to  set  off 

The  plaintiff  brought  an  action   against  the  de-   his  costs  in- 
fendant  for  two  distinct  demands,  one  for  a  sum  of  offw-^to  pay  the 

— — i^ smaller  sum  and 

(a)  In  the  case  of  Bumiester  v.  /ii/cA,  13  Etut,  551.  the  Court  refused  a    ^?^'^\  ^^^}^^ 
,  .,,,,  ,  ,,,         ,  ^  the  plamtiff^s 

role  to  penmt  the  defendant  to  pay  mto  court  the  debt  and  costs  np  to  a  cer-    qq^x^  yp  (q  x^^x 

tain  day  after  the  action  brought  (thereby  exduding  the  costs  of  the  de-  time,  (a) 
daration  delivered)  upon  the  ground  of  an  offer  to  pay  the  debt  and  costs 
up  to  that  period,  without  having  made  a  tender  before  action  brought,  or  ob- 
taining the  conunon  rule  for  staying  proceedings  on  payment  of  the  debt  and 
coats  up  to  the  time  of  the  application.  And  Le  Blanc  J.  observed,  that  <'  such 
a  practioe  would  introduce  great  uncertainty  and  vexation  to  the  plaintiff. 
After  an  action  brought,  a  sum  might  be  tendered  to  the  plaintiff's  agent 
in  town,  who  would  not  perhaps  be  apprised  of  the  exact  state  of  his 
cBenf  8  demand  in  the  country,  and  then  he  must  either  stay  his  proceed- 
ings till  he  could  be  satisfied  of  it,  which  in  many  cases  might  answer  the 
defendant's  purpose  of  delay,  or  he  must  proceed  at  the  peril  of  losing  his 
subsequent  costs  by  an  application  of  this  kind ;  and  therefore  without  a 
strong  case  made  out  to  shew  an  intentional  vexation  and  view  to  enhance 
expence  on  the  part  of  the  plaintiff,  there  seems  to  be  no  ground  for  an  ap- 
plication of  this  kind."  However  in  C.  P.  where  the  conduct  of  the  plain > 
tiff  appears  to  have  been  vexatious,  and  the  defendant  has  been  prevented 
firom  making  a  legal  tender,  and  after  action  brought,  and  before  declaration, 
offiers  to  pay  the  debt  and  costs,  and  the  plaintiff  refuses  to  receive  it,  the 
Court  will  permit  the  defendant  to  pay  the  debt  into  Court,  with  costs  of 
llie  action  up  to  the  time  of  the  tender.  Zcevin  v.  Cowtll,  2  Taunt,  ^03 ; 
MoicrU  V.  Lmnberty  ib,  2S3  ;  Gibbon  v.  Copematiy  1  Marsh,  392 ;  5  Taunt, 
840  ;  Sawbridge  v.  Crmwell,  4  Taunt,  255  ;  Last  v.  BetUon,  2  Afarsh,  478  ; 
See  the  cases  and  observations.  Tidd,  6th  ed.  655. 


) 
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1819-         3/.  17^,  Qd»  the  balance  upon  a  cash  banking  accou^*^^ 
James         ^^^  *^^  Other  for  a  sum  of  50/.  claimed  for  interest  ^^"  ^^ 
Ri^GETT       °io^^y  left  in  the  hands  of  the  defendants  as  count::^*^ 
bankers.    The  defendant's   attorney  had  taken  out     -^  ^ 
summons  before  a  judge  to  stay  the  proceedings  c--^  ®^ 
paying  the  debt  and  costs,  having  previously  call^^*^ 
upon  the  plaintiff's  attorney  to  know  what  the  sum  wa» 
and  having  ascertained  from  the  clerk,  who  looked  int*  ^^ 
his  precept  book,  that  the  only  claim  was  SL  17 s.  Oc^"^™* 
The  plaintiff's  attorney  however  refused  his  consent  t^:*"  to 
stay  the  proceedings  upon  payment  of  this  demandK^-id. 
Another  summons  was  afterwards  taken  out  for  th»-Mdhe 
same  purpose,  but  with  similar  success,  and  the  plain-.«rsi- 
^  tiff's  attorney  proceeded  in  the  action  and  delivered  ^       a 

declaration  for  the  whole  sum.    The  defendant's  atUnr-'^sHcr- 
ney  then  paid  the  smaller  demand  into  court,  and  th^  -^e 
plaintifi^s  attorney  having  afterwards  discovered  tha    ^t 
he  had  not  sufficient  legal  evidence  to  sustain  the  de  -=s- 
mand  of  50/.  for  interest,  made  an  offer  to  the  defendan      -t 
to  take  the  3/.  17«*  6d,  out  of  court  and  stay  the 
ceedings  upon  payment  of  all  the  costs  in  the  action 
This  was  refused  by  the  defendant's  attorney,  and  and 
these  circumstances  the  rule  was  prayed  in  the 
above  mentioned,  and  the  cases  in  1  Burr.  578^   ani 
Tidd's  Prac.  6th  ed.  655,  were  cited, 

Comyn  now  shewed  cause,  and  said  he  believed! 
that  this  application  was  without  precedent.     He  sub- 
mitted that  it  was  competent  for  a  plaintiff,  under  cir- 
cumstances like  the  present,  to  abandon  a  part  of  his 
demand  without  forfeiting  the  costs  to  which  he  would 
be  entitled  in  the  action  for  the  remainder  of  the  de- 
mand.    He  was  not  bound  to  go  on  with  the  action  at 
the  risk  of  being  obliged  to  pay  the  defendant's  costs, 
the  latter  having  thought  proper  to  pay  the  smaller 
demand  into  Court.     The  effect  of  the  present  rule, 
if  it  was  made  absolute,  would  be  to  make  the  plain- 
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tiff  pay  more  costs  than  he  would  be  obliged  to  pay 
even  if  he  were  nonsuited. 

Chittyy  in  support  of  the  rule,  was  stopped  by  the 
Court. 


1819. 

James 

against 

Raggett. 


Per  Curiam.  This  seems  a  very  reasonable  ap- 
plication. The  plaintiff  had  the  offer  of  3/.  lis.  6d. 
aud  all  the  costs  up  to  a  certain  period  of  time.  A 
summons  is  taken  out  for  that  purpose,  but  the  plain- 
tiff insists  upon  having  the  whole  of  his  demand, 
^3/.  17s.  6d. ;  this  is  refused :  and  then  he  goes  on 
^vith  his  action,  further  expense  is  incurred,  and  after 
he  has  taken  the  smaller  sum  out  of  court,  he  disco- 
vers that  he  has  no  evidence  to  support  the  demand 
for  50/.  Upon  which  he  desires  to  stay  the  proceed- 
ings, upon  the  defendant's  paying  the  costs.  We  think 
his  offer  comes  too  late,  and  that  it  is  but  reasonable 
tlie  defendant  should  be  at  hberty  to  set  off  the  costs 
he  has  incurred  since  the  refusal  of  his  offer  against 
those  of  the  plaintiff  up  to  the  8th  of  May,  when  the 
summons  was  taken  out. 

Rule  absolute. 


Wood  against  Silleto. 


WMZALFORD  on  a  former  day   obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  pay  the  sum  of 
1006/.  into  Court,  the  amount  of  the  debt  in  this  case 
without  costs ;  and  why,  upon  such  payment,  all  fur- 
ther proceedings  should  not  be  stayed  and  satisfac- 
tion entered  on  the  Roll,  under  the  following  circum- 
stances :— -this  was  an  action  of  debt  upon  a  judgment 
for  the  sum  of  1006/.  which  was  composed  partly  of 
an  original  demand  bearing  interest,  under  an  agree- 


Afonday, 
June  1st. 


The  4th  sect,  of 
Stat.  43  O,  3.  c. 
46.  providing, 
"  That  in  ac- 
tions on  juc^- 
ments  recover- 
ed, the  pUintiflf 
shall  not  be  en- 
titled to  costs, 
unless  by  the 
order  of  the 
Court  or  some 
Judge  thereof, 
does  not  entitle 
a  defendant  to 
stay  the  pro- 
ceedings on 


f» 
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1 8 1 9.  ment  between  the  parties,  and  the  remainder,  of  rnor*  ^^ 

Wood  ^^^  upon  simple  contract.    The  defendant  was  willi-^^S 

SiTleto.  *^  P^y  ^^^  ^^^  *^^  mentioned,  but  the  plaintiff      ^ 

payment  of  the  fused  to  accept  it  without  interest,  upon  that  part        ^^ 

debt,  without  ,       _  ,5  ^      i  .   ,    .  —^^ 

costs,  where  the  demand  m  respect  of  which  interest  was  payab^^'^' 

UWcgroundfor  '^^  question  was,  whether,  under  these  circumstanc- 

the  piaintir 8  the  defendant  was  at  liberty  to  pay  the  money  i 

also  chiiming  ^  j  r    ^  -^ 

interest  on  part  court,  without  costs,  under  the  43  Geo.  3.  c.  46.  5.  4 

of  the  debt. 


Denman  now  appeared  to  shew  cause,  and,  u| 
stating  the  facts  of  the  case,  was   stopped  by  tfcr::^^^ 
Court. 

IValford,  in  support  of  his  rule,  contended,  first,  th 
according  to  the  construction  of  the  4th  section  of  43 
3.  the  defendant  was  at  liberty  to  pay  the  money  i 
Court  without  costs;  and  secondly,  that  the  plaintiff  wa 
not  entitled  to  any  interest  whatever  upon  the  jndg 
ment ;  submitting,  that  as  he  was  not  entitled  to  i 
rest  upon  the  whole,  he  could  not  recover  it  for  a  p 
of  the  debt.    With  respect  to  the  first  point,  it  wa^^ 
enacted  by  the  statute,  ''  That  in  all  actions  whicb^ 
shall  be  brought  upon  any  judgment  recovered,  oar 
which  shall  be  recovered  in  any  Court  in  England  oar 
Ireland,  the  plaintiff  or  plaintiffs  in  such  action  on  the 
judgment  shall  not  recover  or  be  entitled  to  any  costs 
of  suit,  unless  the  Court  in  which  such  action  on  the 
judgment  shall  be  brought,  or  some  Judge  of  the  same 
Court  shall  otherwise  order.*'     Under  the  authority  of 
this  section,  the  defendant  was  at  liberty  to  pay  the 
money  without  costs,   provided  there  were   circum- 
stances in  the  case  to  induce  the  Court  to  make  such 
an  order.    Here  the  circumstances  were  such  as  to  en- 
title the  defendant  to  this  benefit.    On  the  second 
point  he  referred  to  the  case  of  Lee  v.  Lingard,  (a) 
and  to  Blackmore  v.  Flemyng.  (b) 

(a)  ISatt.iOU  (b)  7  T.  R,  446. 
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Per  Curiam.    With  respect  to  the  first  ground  of        18 19- 

this  application^   there  appears  to  be  no  authority.        T^    ^ 

Tlie  4th  section  of  the  43  G.  3.  c.  46.  is  not  compul-        against 

S1L.L.ET0 
sory  on  the  Court,  the  words  being,  "  Unless  the  Court 

shall  otherwise  order."    The  circumstances  at  present 
disclosed  afford  no  ground  for  making  such  an  order. 
With  respect  to  the  second  point,  it  is  said,  that  be- 
ca.\ise  the  plaintiff  is  not  entitled  to  interest  on  the 
whole  of  the  debt,  he  is  not  entitled  to  interest  on 
pstrt.    There  is  no  rule  of  law  that  we  are  aware  of  to 
s^^pport  this  proposition.    In  the  case  of  Lee  v.  Lin- 
S^Tdy  which  has  been  cited,  it  does  not  appear  that 
the  plaintiff  was  entitled  to  go  for  interest ;  but  here 
^ere  is  an  express  agreement  for  interest  on  part  of 
tibe  debt.    The  case  of  Blackmore  v.  Flemyng  is  no 
Authority  upon  this  question.     Unless  there  is  some 
Seneral  rule  established,  the  Court  cannot  see  how  it 
Can  accede  to  this  motion,  because  if  it  were  so  to  do, 
^t  would  exclude  the  consideration  of  the  question^ 
Wliether  the  plaintiff  is  or  is  not  entitled  to  interest. 
The  effect  of  making  this  rule  absolute  would  be  to 
preclude  all  discussion,  whereas  by  discharging  it,  we 
do  not  preclude  the  discussion,  if  there  is  any  reason- 
able ground  laid  before  the  Court  to  satisfy  them,  that 
tlie  plaintiff  has  no  right  to  interest  on  part  of  the 
sum.  If  the  defendant  were  allowed  to  pay  this  money 
into  Court  without  costs,  that  would  not  relieve  him 
ultimately  from  the  payment  of  costs,  if  the  plaintiff 
diould  recover  a  verdict.  The  defendant,  if  he  chooses, 
may  pay  the  money  into  Court,  upon  paying  the  costs 
of  this  application,  and  the  interest  due  on  part  of  the 
demand,  and  wait  the  event  of  the  cause ;  but  think- 
ing that  the  question  of  interest  is  premature,  we  are 
of  opinion  that  it  is  better  on  the  whole  to  discharge 
this  rule  without  costs,  directing  that  the  costs  of  this 
application  shall  be  costs  in  the  cause. 

Rule  discharged  accordingly. 
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7\i€iday, 


ju$te  22d.       The  King  against  The  Sheriff  of  Chester^ 

After wiaction   FpHIS  was   an  action  against  the  late   sheriff    ^^* 

brought  against     JL 

the  sheriff  of  Chester ^  for  neglecting  to  levy  under  a  writ  issuii^^S 

levWundefa  ^^^  ^^^  Court  of  Great  Session  at  Chester. 

wnt  issaed  oat  of  the  Court  of  Great  Sesaon,  the  Court  refused  to  grant  a  role  ftyrtti^^^ 
sheriff  to  give  the  pUintiff  inspection  of  the  writ  in  order  to  frame  the  dedaxatioii»  althong;'^^ 
the  writ  was  in  the  sheriff's  possession,  (a) 

(a)  See  Welch  v.  Richards ;  Street  v.  Sroum,  6  Taunt.  302;  BaiemoH  ▼.  Pki^^ 
iips,4TamaA57'ySlakey  Y.Porter,  1  Taimt.3S6imaetty.;^arrmp,6Tmme^ 
576.  This  rule  was  refused  on  two  grounds,  namely,  first,  that  the  plaintiflP' 
had  omitted  to  take  the  proper  measures  for  obtaining  the  writ,  by  mUng  tb^ 
sheriff  to  return  it  in  the  Court  of  Great  Sesdon;  andseoondly,  that  it  wovdd 
be  the  means  of  obligingthe  sheriffto  furnish  eridenoe  againsthimselC  So  th^ 
Court  irill  not  on  motion  of  the  defendant  compel  the  sheriff  to  give  a 
dfic  return  of  the  particulars  and  proceeds  of  goods  sold  under  a 
facias,  on  the  ground  that  his  officer  has  wasted  the  goods.    ff^iUeU  r*. 
Sparrow,  2  Marsh,  293.    But  in  Wilson  r.  Rogers,  2  Stra.  1242.  where  the 
plaintiff  had  been  sued  in  the  Court  of  Consdence  in  London,  and  was  taken 
in  execution,  for  wHch  he  brought  an  action  of  trespass,  the  Conrt  granted 
a  rule  for  the  plaintiff  to  be  at  liberty  to  inspect  the  bodL  of  the  proceeds 
ings,  so  feur  as  related  to  the  cause  against  himself,  on  the  ground  that 
every  man  had  a  right  to  look  into  the  proceedings  to  which  he  was  a 
party.    So  in  an  action  for  a  malidous  prosecution,  where  it  was  necea- 
sary  in  order  to  support  the  action  that  the  plaintiff  should  be  pot  in  pos- 
session of  the  contents  of  the  examinations  before  the  justices,  and  of  tiie 
warrant  on  which  he  was  apprehended,  the  Court  granted  a  rule  that  they 
might  be  inspected  and  copies  taken,and  the  originals  produced  on  the  triiL 
Wekhv.  Richards,  Barnes,  468—9;  the  Kingy.  Smith,  1  Stra.  126;  bat 
see  1  Chitty,  Cr.  L.  88,  9.     And  it  is  a  general  rule,  that  a  party  has  a 
right  to  inspect  and  take  copies  of  such  books,  &c.  as  are  of  a  public  nature, 
so  as  they  be  material  to  the  suit,  and  the  party  in  possesmon  be  not 
obliged  to  furnish  evidence  against  himself  in  a  criminal  prosecution.  Tidd, 
6th  ed.  625.    Although  the  books  of  a  corporation  are  public  books,  and 
may  be  inspected  by  a  member  of  the  corporation,  when  his  interests  are 
at  stake,  yet  when  a  dispute  takes  place  between  a  corporation  and  an  in- 
dividual who  is  no  member  of  it,  as  when  a  corporation  sues  a  stranger 
for  tolls,  the  corporation  bdng  as  to  him  the  same  as  a  privatje  person,  a 
court  of  justice  will  not  grant  an  inspection  of  the  books,  in  order  to  enaUe 
the  party  to  find  evidence  against  the  body  with  whom  he  is  oontencfing, 
any  more  than  they  would  to  inspect  private  titie  deeds,  if  the  dispnte  ex- 
bted  between  two  individuals.    The  Mayor,  &c.  of  Southampton  v.  Chranes, 
8  T.  R.  590 ;  see  Rex  v.  HoUister,  Hardw.  Rep.  245  ;  Rex  v.  Fraternity 
of  Hostmen  in  Newcastle-upon-Tyne,  2  Stra,  1223 ;  and  see  Stre^  v.  Brawny 
6   Taunt,  302;    Bateman  v.   Phillips,  4   TautU.  157;  Blakey  v.  Porter, 
I  TauiU,  386/  WiUett  v.  Sparrow,  6  Taunt,  576. 
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Park  now  moved  for  a  rule,  calling  upon  the  de-  1819. 

fondant  to  shew  cause  why  he  should  not  permit  the  the  King 

laintiff  to  take  a  copy  of  the  writ  in  question,  for  the  xhe^Sh^eriff 

urpose  of  enabling  him  to  frame  his  declaration,  upon  ^^  Chester. 

m  affidavit,  stating  that  the  defendant  had  the  writ  The  Court  wiu 

ow  in  his  possession,  but  refused  to  allow  the  plain-  mus  to  burgesa- 

.ff  to  inspect,  or  take  a  copy  of  it.    Undoubtedly  the  g^cuhfc^V 

irect  course  to  obtain  possession  of  the  writ  would  ^^^^  books, 

'^  ^  but  senib.  that 

€,  to  rule  the  defendant  in  the  Court  of  Great  Session  there  is  no  ge- 
return  it ;  but  inasmuch  as  such  an  application  could  every  person  to 
nly  be  made  at  the  next  Session,  it  would  be  too  late  ^^'^f  ® 


4V)r  the  purpose  for  which  the  plaintiff  desired  to  m-  Quarter  Scs- 

1  .  1  ■!_•     J      1  •  J    sions.  (a) 

^pect  the  wnt,  namely,  to  prepare  nis  declaration  ana 
Serve  it  upon  the  defendant.  He  submitted,  however, 
t;hat  this  Court  had  authority  to  grant  the  present  ap- 
plication, upon  the  general  principle  acted  upon  by 

(«)  The  general  right  which  has  been  supposed  to  exist  with  respect  to 

^e  inspection  of  the  books  of  Quarter  Sessions,  seems  to  depend  upon  an 

anthority  in  fyUamCs  Rep.  I  vol.  297,  Herbert  v.  .'hhbumer,  K.  B.  which 

is  thus  reported : — "  Rule  to  shew  cause  why  the  defendant  should  not  have 

liberty  to  inspect  the  books  of  the  Sessions  of  the  corporation  of  Kendale, 

It  was  objected  that  the  party  is  not  entitled  to  see  the  books  unless  he  can 

«hew  to  the  Court  by  affidavit  that  they  contain  matters  relating  to  the 

thing  in  question,  which  is,  whether  the  park  lands  be  within  the  town  or 

corporation  of  Kendale,    Sed  per  Curiam,  there  are  public  books  which 

«very  body  has  a  right  to  see ;  and  the  rule  was  made  absolute  without 

"hearing  the  other  side."    See  also  the  King  v.  Berking,  which  is  said  to 

liave  been  thus  dted  arguendo  in  the  case  of  the  King  v.  Pumell,  1  WUs. 

240.    This  was  an  in(Hctment  for  following  a  trade,  not  having  served 

«even  years  as  an  apprentice,  which  was  removed  here  by  certiorari,  and  a 

xule  was  made  to  inspect  the  books  and  records  of  the  court  or  corpora- 

^n  where  the  indictment  was  found.    And  it  was  observed  in  argument 

at  tbe  bar,  that  this  was  nothing  more  than  what  the  party  had  a  right  to, 

as  wdl  as  every  sulject  in  the  kingdom  has  a  right  to  see  any  public  re- 

oordy  as  an  indictment  is.    But  in  1  Bla,  Rep.  39.  it  is  mentioned  that  the 

.  case  of  Bex  v.  Burkins,  7  Cfeo.  1.  was  an  indictment  at  a  borough  sessions 

removed  into  K.  B.  by  certiorari.    The  Court  said,  the  defendant  might 

have  a  rule  on  the  derk  of  the  peace  to  have  a  copy  of  the  names  on  the 

bad^  of  the  indictment.    These  authorities  therefore  do  not  seem  suffi- 

dentiy  strong  to  estaUish  the  general  right  contended  for.    In  Peah^s  Ev. 

4tii  ed.  98.  it  is  laid  down  that  proceedings  of  courts  of  justice  may,  it 

should  seem,  be  inspected  by  every  person  who  is  interested  in  them» 

Herbert  v.  A^hbumer,  1  Wik,  297  ;  JP'itstm  v.  Rogers,  2  Stra.  1242  ;  Ed^ 

warday,  Veaey^  Hardw,Ue^,  128;  Tidd,  Cth  ed.  625,  6. 
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The  Sherifv 
OF  Chester. 


the  Courty  in  calling  upon  third  parties  to  allow  snitors 
of  the  Court  to  inspect  documents  and  papers,  in 
which  they  had  an  interest;  as  for  instance,  in  cases 
where  a  party  is  the  depositary  of  deeds  or  instruments, 
in  which  different  persons  are  interested,  and  for  whom 
he  is  the  agent.  It  was  true,  that  the  writ  in  question 
was,  strictly  speaking,  part  of  the  process  of  the 
Court  of  Great  Session ;  but  still,  being  a  document 
in  the  hands  of  the  sheriff,  he  might  be  called  upon  to 
allow  the  plaintiff  to  have  copy  of  it,  upon  the  princi-* 
pie  referred  to,  to  which  this  application  was  anal- 
ogous. [Abbott  C.  J.  The  ordinary  case,  where 
the  Court  allows  a  party  to  inspect  documentar  in  the 
hands  of  a  third  person,  is  that  in  which  the  party 
called  upon  is  the  trustee  for  the  applicant.  Those 
cases  are,  not  where  the  documents  came  originally 
into  the  trustee's  hands  for  his  own  benefit,  but  for  the 
benefit  and  advantage  of  the  party  desiring  to  see 
them.]  That  would  be  the  case  of  the  writ  in  ques- 
tion; because  although  the  sheriff  has  an  interest  in 
the  possession  of  the  writ,  still  the  plaintiff  has  such 
an  interest  in  it  as  will  entitle  him  to  an  inspection  of 
it.  [Abbott,  C.  J.  The  writ  is  the  process  of  the 
Court,  which  the  sheriff  is  to  execute.  Holrotd  J. 
The  regular  course  of  proceeding  would  be  to  rule  the 
sheriff  in  the  Court  of  Great  Session  to  return  the  writ. 
But  it  is  said,  that  the  time  for  declaring  would  have 
elapsed  before  such  an  application  could  be  made,  and 
consequently  that  the  party  would  have  no  remedy  in 
that  way.  The  Court  of  Great  Session  in  Wales  have 
certainly  a  power  over  their  own  process,  so  as  to  call 
it  in,  and  I  do  not  know  of  any  other  mode  of  Coming 
at  the  process  but  by  an  application  to  that  Court; 
and  it  seems  to  me  that  the  application  should  be 
made  there.]  The  Court  of  Great  Session  has  no 
power  to  call  upon  a  sheriff  to  return  a  writ  after  the 
expiration  of  %ix  months.    This  application  is  analr 
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ogous  to  the  ordinary  power  which  the  Court  has  of        1819 
enabling  a  party  to  inspect  the  books  of  Quarter  Ses-      ^hk  Kiko 
sions,  for  which  there  is  an  authority  in  If  thongs  Re-    tiie^Sheriff 
ports,  (a)     [Abbott  C.  J.     We  grant  mandamuses  to     of  Chester. 
iiiispect  corporation  books,  as  a  matter  of  right,  to  bur- 
gesses who  have  an  interest  in  the  corporation ;  but  I 
k]:iow  of  no  right  that  this  Court  has  to  authorize  a 
[Person    to  inspect  the  books   of  Quarter  Sessions.] 
The  books  of  Quarter  Sessions  are  public  property, 
^nd  every  one  has  a  legal  right  to  inspect  them.    [Ab- 
bott C.  J.    That  is  a  proposition  to  which  I  can  by 
x^o  means  accede ;  it  is  too  general.     I  am  not  aware 
tJiat  every  man  has  a  right  to  inspect  the  books  of  all 
t^lie  Quarter  Sessions  in  England^  and  say  to  the  clerks 
of  the  peace,  "  let  me  see  your  books.*']    Such  he  had 
sdways  understood  to  be  the  practice. 

Abbott  C.  J.    This  is  an  application  to  which  it 

appears  to  me  this  Court  has  no  power  to  give  effect. 

It  is  said  that  the  application  to  the  Court  of  Great 

Session  would  be  of  no  avail,  because  it  would  be  too 

late  for  the  purpose  of  this  action.    The  plaintiff,  in 

effect,  calls  upon  us  to  compel  the  defendant  to  find 

evidence  against  himself.    That  would  be  contrary  to 

erery  principle  of  justice,  and  therefore  the  motion 

cannot  be  complied  with. 

Bayley  J.  The  only  mode  of  relief  is  to  apply 
to  the  Court  of  Great  Session  for  a  rule,  calling  upon 
.the  sheriff  to  return  the  writ.  If  this  will  not  answer 
the  purpose  we  cannot  call  upon  him  to  furnish  evi- 
dence against  himself. 

HoLROYD  J.  The  plaintiff  has  been  guilty  of  a 
default  in  not  calling  upon  the  sheriff  before  the  proper 
tribunal  to  return  the  writ,  and  finding  that  he  has  not 


(a)  See  Herbert  v.  AshJlntrnery  1  Wils.  297. 
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1819*  evidence  to  support  the  charge  against  the  shmfffor 
The  Kiyo  neglect  of  duty,  he  now  applies  to  this  Court  to  make 
Thk^oerifp  ^^^  sheriff  find  evidence  against  himself.    This  is  Con- 
or Chebtkr.  trary  to  all  rule. 

Best  J.  concurred 

Rule  refiised. 


Wednesday, 
June  \ijth. 


Lord  Charles  Spencer  Churchill  against  Hunt. 


Whereadecla-  A  CTION  on  the  case  for  a  libel.  The  declaration 
that  before  the  Stated  in  the  first  county  that  before  the  publishing 

Ae  ^tei°S  ^.   ^^  ^^^  ^^^^'^  ^y  *^^  defendant  of  and  concerning  the 

riage  driven  by  plaintiff  had  run  agiunst  another  without  pkuntiff's  negligence  or  defimU,  and 
a  person  had  been  thrown  out  and  killed,  and  that  defendant  published  the  libel  of  and  oon- 
ceming  the  said  accident.  Held  that  although  it  was  proved  that  the  accident  did  happen 
through  the  negligence  of  plaintiff,  yet  there  was  no  variance,  the  aoddent  and  the  cause  of 
it  being  divisible,  (a)  An  action  lies  for  a  libel,  stating  that  although  pkdntiff  was  aware  of 
the  death  of  a  person  occasioned  by  his  improper  driving  a  carriage  against  that  in  Which 
the  person  was  driving,  he  attended  a  public  ball  in  the  evemng  of  tiie  same  day.  (i) 

(a)  So  in  Figgins  v.  Cogswell,  3  M,  &  S.  369.  where  the  declaration 
stated  that  the  plaintiff  at  the  time  of  spealung  the  words  was  of  two  tndes, 
and  that  the  defendant  intending  to  injure  him  in  his  several  trades  as 
aforesaid,  and  to  prevent  persons  from  employing  him  in  the  way  of  lus 
said  several  trades,  in  a  certain  discourse  which  he  had  of  and  oonoem- 
ing  the  plaintiff  in  one  of  his  trades,  spoke  the  words ;  it  was  held,  tbst 
though  the  plaintiff  fJEuled  to  prove  that  he  was  of  both  trades,  he  might 
nevertheless  recover,  upon  proof  that  he  was  of  that  trade  concerning 
which  the  defendant  was  charged  to  have  spoken  the  words.  See  also. 
Hall  V.  Smith,  \  M.  &  S,  287.  In  an  action  against  the  proprietor  of  the 
Oracle  newspaper,  for  a  libel  on  the  True  Briton,  where  the  dedantion 
averred  that  the  plaintiff  was  the  proprietor,  editor,  and  publisher  of  the 
True  Briton,  and  the  plaintiff  proved  that  he  was  proprietor  and  publisher 
but  fEuled  in  proving  tha  the  was  editor.  Lord  Kenyou  nonsuited  the  plaintiff, 
and  on  motion  by  fTuodfor  a  new  trial,  his  Lordship,  and  Ashbttm,  and  "Grose 
Js.were  of  their  opinion,  that  the  whole  allegation  ought  to  have  been  proved; 
but  Lawrence  J.  intimating  some  doubt,  a  rule  was  granted,  but  afterwaids 
a  stet processus  was  entered  by  consent.  Heriot  v.  Stuari,  1  Esp.Vi,  437, 8.  An 
introductory  averment  in  an  information  for  a  libel,  that  outrages  had  been 
committed  in  and  in  the  neighbourhood  of  Ntfttingham,  is  ^visable,  so  that 
it  need  not  be  prov6d  that  they  were  committed  in  both  places. '  The  Kmg 
V.  Sutton,  A  M.&S.  532.  An  allegation,  in  an  action  against  the  sheriff 
for  falsely  returning  nulla  bona  to  v^  fieri  facias  against  two  defendants,  that 
both  the  defendants  had  scizable  effects,  is  satisfied  by  proring  that  theiSD 
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.said  plaintiff  hereinafter  set  forth,  to  wit,  on,  8cc.  a 
certain  carriage,  in  which  one  Eliz,  Shewin  was  riding, 
passing,   and   travelling   on   a   certain   public   high- 
'way,  called  the   King's  Road,   in  the   parish   of  St. 
JLuk^Sy  Chelsea ;  and  the  plaintiff  was  also  then  and 
there,  to  wit,  on  the  same  day  and  on  the  same  road, 
driving  a  certain  other  carriage,  to  wit,   a   carriage 
<;alled  a  Dennett,  and  thereupon  it  then  and  there  hap^ 
jpenedy  tvithout  any  negligence,  default,  or  furious  driving 
4m  the  part  of  the  said  plaititiff,  that  the  said  two  car- 
nages came  in  contact  together  and  accidentally  ran 
against  each  other,  by  means  whereof  the  carriage  in 
.ivhich  the  said  E.  S.  was  then  and  there  riding,  was 
unavoidably  and  accidentally  overturned,  and  the  said 
-  jE.  S.  was  then  and  there  cast  and  thrown  out  of  the 
said  carriage  upon  the  ground,  and  then  and  there  was  so 
.^evously  bruised,  cut,  and  injured,  that  she  then  and 


1819. 

Lord 

Charles 

Spekcer 

Churchill 
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property  of  one  of  the  defendants.  Jones  v.  Clayton,  A  M,  8l  S.  049. 
In  Rex  ▼.  Skaw,  2  Bla,  Rep.  789.  the  judges  incHned  to  think,  that  a 
prisoner  might  be  conTicted  on  a  count  in  an  indictment  charging  him  as 
aoiter  and  charger  of  letters  in  the  post  office,  by  a  finding  that  he  was  a 
sorter  only.  If  one  count  of  a  declaration  contain  several  actionable  words, 
1htt  pkuntiff  mSL  be  entitled  to  a  verdict,  on  proof  of  some  of  them.  Com- 
ftigmm  and  wife  ▼.  Martin,  2  Bla,  Rep.  790.  On  a  charge  of  pctit-trea- 
scMiy  if  the  kQling  with  malice  is  proved,  but  no  circumstances  of  aggrava- 
tioii  are  proved  to  make  the  offence  treasonable,  the  prisoner  may  be 
found  guilty  of  the  murder.  Case  of  iSu^on  and  another,  Foster,  104.  Soon 
sn  in&tment  for  burglary  and  stealing  goods,  if  it  appear  that  no  burg- 
lary was  committed,  as  where  the  breaking  and  entering  were  not  in  the 
ught;  or  on  a  charge  of  robbery,  where  the  property  was  not  taken  from 
tiw  person  by  violence,  or  by  putting  him  in  fear,  the  prisoner  may  be 
found  guilty  only  of  the  simple  Uurceny,  2  East,  P.  C.  513;  PhiL  Ev.  164. 
On  die  trial  of  an  indictment  for  murder,  the  jury  may  find  the  prisoner 
guilty  of  manslaughter  only ;  for  the  principal  matter  is  the  killing,  and 
Ae  malice  is  only  a  circumstance  in  aggravation.  Co.  Lit,  281  ft.  282  e, ; 
and  cases  in- margin,  Phil,  Ev.  164.  It  is,  in  short,  a  general  rule  in  the  cri- 
minal law,  that  it  is  sufficient  to  prove  so  much  of  the  indictment  as  shows 
the  defendant  to  have  been  guilty  of  a  substantive  crime  therein  stated, 
though  not  to  the  fiill  extent  charged  agmnst  him.  Rex  v.  Hunt,  2  Campb, 
583 ;  Ckitty,  Crim.  L.  1  vol.  558.  There  seems  therefore  to  be  a  great 
uniformity  in  the  cases  respecting  partible  allegations. 

(b)  Written  slander  is  in  general  actionable,  when  it  imputes  defects 
In  moral  virtue.  Haley  v.  Lord  Kerry,  4  Tattnt.  355 ;  3  Cauipb.  2  U ;  2  East, 
430,  1;  1  Prtcv  Rep.  11. 
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there  died  of  the  said  cuts^  bruises,  and  injuries,  to  wit, 
on,  Sec.  aforesaid,  at  the  parish  aforesaid ;  yet  the  said 
defendant,  well  knowing  the  premises,  but  contriving 
to  injure  plaintiff  in  his  fair  name  and  reputation,  and 
to  bring  him  into  public  scandal,  &c.  with  his  neigh- 
bours and  other  subjects  of  the  realm,  and  to  cause  it 
to  be  believed  that  the  said  accident  and  that  the  death 
of  the  said  E.  S,  was  occasioned  by  the  carelessness, 
negligence*  and  furious  driving  of  the  said  plaintiff; 
and  also  to  cause  it  to  be  believed  that  it  was  proved 
in  evidence  before,  the  coroner's  inquest  which  sat  on 
the  body  of  the  said  E.  S.  that  her  death  was  occa- 
sioned by  the  misconduct  of  the  said  plaintiff;  and 
further  intending  to  vex,  harass,  and  oppress  the  plain- 
tiff, he  retofore,  towit,  on  the  31st  of  May  1818,  at  the 
parish  of  St.  Maty  le  Strand,  in  the  city  of  fVestndmier, 
in  the  county  of  Middlesex  aforesaid,  falsely,  wickedly, 
and  maliciously  did  compose  and  publish,  and  cause 
and  procure  to  be  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  acddetii,  and 
of  and  concerning  the  evidence  given  before  the  coro- 
ner's inquest  which  sat  on  the  body  of  the  said  JE.  5. 
a  certain  false  scandalous,  malicious,  and  defiunatoiy 
libel,  containing  amongst  other  things  the  fake, 
scandalous,  malicious,  defamatory,  and  libellous  mat> 
ter  following,  of  and  concerning  the  said  plaintiff,  and 
of  and  concerning  the  said  accident,  and  of  and  con- 
cerning the  said  evidence,  that  is  to  say — **  Foiious 
driving.-— A  reader  of  the  Examiner  trusts  that  the 
editor  of  that  paper  will  not  fail  to  notice  in  his  next 
publication  the  very  melancholy  accident  which  oc« 
curred  in  the  King's  Road,  on  Wednesday  in  the  last 
week,  occasioned  by  the  furious  and  careless  driving 
of  a  certain  young  nobleman,  Lord  Charles  S.  ChurcUU,, 
&c."  [The  first  count  proceeded  in  this  manner  to  set 
out  the  libel,  which  charged  that  the  accident  had 
been  occasioned  by  the  furious  and  careless  driving  of 
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e  plaintiff,  and  that  the  evidence  before  the  coroner 
■oved  that  it  was  so  occasioned.]     Second  count: 
Jid  the  said  plaintiff  further  saith,  that  the  said  de- 
endant  further  intending   and  devising  as  aforesaid 
leretofore,  to  wit,  on,  &c.  (a)  falsely  did  publish  a  cer- 
:ain  other  false,  scandalous,  and  malicious  libel  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  tfie 
said  accidenty  containiiig  amongst  other  things  the  li- 
bellous matter  following  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  the  said  accident ^  that  is 
to  say,  [The  libel  set  out  in  this  count,  charged  that 
the  accident  was  owing  to  the  plaintifPs  hard  driving ; 
and  also  the  following  words :  '^  We  are  informed,  but 
can  hardly  believe  the  relation,  that  though  this  young 
nobleman  was  fully  aware  of  the  shocking  death  of  the 
lady,  he  on  the  very  evening  of  'the  catastrophe  at^ 
tended  a  public  ball."]   Another  couat  charged  that  the 
defendant  had  published  a  libel  of  and  concerning 
the   said   plaintiff,    and   of  and    concerning  the  said 
accident,    containing   amongst .  other    things    certain 
other  libellous   matters   of  and  concerning  the  said 
plaintiff,  that  is  to  say,  &c.  &c.  (A)    The  defendant 
pleaded  the  general  issue  to  the  whole  declaration  :  and 
a  justification  to  the  whole  of  the  libel  set  out  in  the 
first  count,  and  to  such  parts  of  the  libels  set  forth  in 
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(«)  yame  omitted  by  mistake  in  this  count. 

(6)  The  libd  set  out  in  the  third  count  was  in  part  as  follows :  ''  Lord 
C  has  thought  proper  to  commence  actions  against  the  newspapers,  for 
liaWiig  in  tl^r  aooonnt  attributed  the  accident  to  his  hard  driving.  This  is 
thdr  offiBnoe,  and  this  is  his  mode  of  clearing  himself.  His  renowned  ances- 
tor (meaning  Jotm  Duke  of  Marlborough)  y  as  our  readers  well  know,  took  a 
cftfferent  method  to  distingmsh  himself:  he  did  indeed  commence  many 
«etioiii,  but  then  they  were  public  and  glorious  ones,  which  we  venture  to 
predict  will  not  be  this  gentleman's  fate.  Our  King's  Bench  hero  (mean- 
ing plaintiff)  Offers  from  the  conqueror  in  this,  that  he  does  not  like  to 
come  to  dOM  quarters,' for  some  of  the  processes  served  cannot  be  noticed 
for  these  five  months,  &c  The  whole  business,  as  it  strikes  us,  is  of  a 
Tery  disgusting  description,  and  one  which  we  cannot  but  believe,  when 
his  Lordship  arrives  at  yvars  of  discretion,  he  will  look  hadL  upon  with 
mortification  and  sorrow." 


484 


CASES  IN  TRINITY  TERM 


1819. 

Lord 

Charles 

Spencer 

Churchill 

agaitut 

Hunt. 


the  other  counts  as  accused  the  plaintiff  of  having  oc- 
casioned the  accident  by  his  furious  and  careless 
driving.  But  there  was  no  justification  as  to  the  other 
j)arts  of  the  libels,  which  charged  the  plaintiff  with 
having  "  gone  to  a  public  ball  on  the  evening  of  the 
catastrophe,  although  he  was  fully  aware  of  the  shock- 
ing death  of  the  young  lady."  The  cause  was  tried 
before  Bayley  J.  at  the  sittings  in  Westminster,  after 
last  Term,  when  a  verdict  was  found  for  the  plaintiff 
(damages,  50/.)  in  respect  of  that  part  of  the  defama- 
tory matter  to  which  the  general  issue  only  had  been 
pleaded  in  the  manner  above  described.  The  issue  on 
the  justification  was  found  for  the  defendant ;  so  that 
the  jury  found  that  it  was  not  true  as  stated  in  the  de- 
claration, that' "  it  happened  without  any  negligence, 
default,  or  furious  driving  on  the  part  of  the  plaintiff^ 
that  the  two  carriages  came  in  contact  together  and 
accidentally  ran  against  one  other.''  The  declaration 
however  stated  in  all  the  counts,  that  the  libels  therein 
mentiojQcd  were  composed  and  published  ''  of  and 
concerning  the  said  accident ,'"  and  on  the  trial  it  was 
contended  on  thejpart  of  the  defendant,  that  as  the 
jury  found  that  such  an  accident  had  not  happened, 
that  is,  that  it  had  not  happened  in  the  manner  stated 
in  the  prefatory  part  of  the  declaration,  a  verdict  ought 
to  be  entered  for  the  defendant  on  all  the  issues.  The 
learned  Judge  however  overruled  the  objection,  and 
directed  the  jury  to  find  a  special  verdict,  in-order  that 
the  defendant's  counsel  might  afterwards  have  the 
benefit  of  the  objection  taken  at  the  trial.     And  now^, 

JP.  C.  Williams  moved  accordingly  for  a  rule  to 
shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendant  on  all  these  issues.  He  contended  that 
the  legal  effect  of  the  finding  of  the  jiu-y  for  the  defen- 
dant, on  the  first  coiurt,  was  a  finding  for  the  defendant 
on  every  issue,  because  the  jury  found  that  no  such 
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accident  as  was  stated  in  the  declaration  ever  took 
place.      They  found  that  the  accident,  so  far  from 
iia.ppening  without  the  fault,  tiegligence,  and  furious 
driving  of  Lord  Churchilly  did  happen  and  result  from 
Ills  furious  driving.    It  was  obvious  that  the  averment, 
That  the  accident  had  happened  tmthout  the  fault, 
gligencCy  and  furious  driving  of  the  plaintiff,*^  was  a 
SLterial  averment.      The  Court  would  see  that  the 
lilDel  was  stated  to  have  been  published  "  of  and  con- 
ci^ming  "  the  accident,  which  was  alleged  to  have  been 
occasioned  by  "  furious  driving  ;'*  the  averment  to  the 
ciontraiy  therefore  was  most  material,  both  with  respect 
to  the  nature  of  the  injury,  the  damages  to  which  the 
plaintiff  was  entitled,  and  the  description  of  the  libel 
itself.    The  defendant  was  charged  with  publishing  a 
lilel,  which  libel  was  "  of  and  concerning  the  plaintiff, 
«tnd  of  and  concerning  an  accident  which  happened 
Mrithout  the  fault,    negligence,    and   furious    driving 
of  the   plaintiff;"  and   the  only    accident  given   in 
^^idence    was    one    which    was    occasioned    by  the 
f^siult,  negligence,  and  furious  driving  of  the  plaintiff. 
C^AYLEY  J.  Then  there  was  a  justification  to  every 
0€imt  ?  ]      Certainly,   as  to   the   "  furious  driving.  ** 
l^^AYLEY  J.     The  question   for  the  opinion  of  the 
Omrt  is,   whether  the  introductory  part  of  the  decla- 
ration is  to  be  considered  as  an  entire  and  indivisible 
allegation.]    This  is    certainly  the  question;  but  it 
was  to  be  observed,  that  the  words  "  of  and  concern- 
ing the  aforesaid  accident  '*  were  repeated  in  the  body 
of  every  count,  alluding  to  the  allegation  in  the  first 
count.     He  contended  that  that  allegation  was  indivi- 
sible, and  was  in  fact  part  of  the  libel  itself.     [Bay- 
I'EY  J.    The  accident  here  is  the  coming  together  of 
tbe  two  carriages.    That  is  the  accident ;  and  if  that 
accident  was  occasioned  without  the  default,  negli- 
gence, and  furious  driving  of  the  plaintiff,  then  he  is 
^ee  from  all  imputation  and  blame.]    The  accident  all 
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along  referred  to  in  the  declaration  is  the  coming  to« 
gether  of  the  two  carriages,  without  the  faulty  negh- 
gencey  or  furious  driving  of  the  plaintiff.    The  Court 
must  see  that  no  libel  was  written  of  such  accid^t, 
because  the  jury  found  that  no  such  accident  had  hap- 
pened ;  for  they  found  that  it  had  been  produced  hij 
the  negligence  and  furious  driving  of  the  plaintiff'^    Tie 
accident,  and  the  cause  from  which  it  proceeded,  were 
inseparable.      Lord   Mansfield,  in   Rex  v.  Horne,{$) 
held,  that  in  a  declaration  which  charged  certain  woids 
to  have  been  written  "  of  and  concerning  his  Majes- 
ty's government  and  the  employment  of  his  troops,** 
the  words  "  of  and  concerning**  w«re  sufficient  intro- 
duction to  the  matter  contained  in  the  libel^  and  a  sof- 
ficient  averment  that  it  was  written  '^  of  and  concent' 
ing  the  King's  government  and  the  employment  of  his 
troops."    This  case  was  subsequently  removed  by  a 
writ  of  error  to  the  House  of  Lords,  when  De  Grq  J- 
said.  It  is  put  upon  the  record  by  these  words,  '^  that 
the  defendant  wrote  and  published  such  a  libel  of  ani- 
concerning  his  Majesty's  government  and  the  emploj"^ 
ment  of  his  troops."     This  is  an  averment,  for  th^ 
fact  is,  that  "  he  wrote  and  published  the  libel ;"  and 
the  circumstance  connected  with  that  fact,  and  which 
therefore  makes  a  part  of  it,  is,  that  '*  he  wrote  and 

(n)   Cowp,  672.    Lord  MantJieU  also  says  the  gist  of  every  cbuge  of 
every  libel  consists  in  the  person  or  matter  of  and  concerning  whom  or 
which  the  words  are  averred  to  be  said  or  written.    In  the  King  y.  AU/tT' 
ten.  Patch.  29  Geo,  2.  the  information  was  held  bad  becanse  it  waa  not 
laid  in  the  information  that  the  libel  was  of  and  concerning  the  Justioef  of 
Si^olk.   Where  the  words  are  averred  to  have  been  spoken  of  and  conceni- 
ing  the  King's  government,  or  of  the  government  of  the  kingdom,  or  of  the  • 
government  of  the  navy  ;— as  to  any  thing  further  of  which  they  are  abo  -« 
written,  or  any  particular  circumstances  mentioned  in  the  libel,  through  the 
medium  of  which  it  calumniates  the  King's  government,  they  neednot^ 
particularly  noticed  in  the  introductory  part  of  the  information.    The 
of  the  King  v.  Home  would  have  been  more  in  point  if  the  introdnctory 
averment  had  been  that  the  words  were  spoken  of  the  lawfui  employmenf 
of  the  King's  troops,  and  it  had  turned  out  that  the  employment  was  not 
lawful. 
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published  the  paper  or  Ubel  '^  of  and  concerning  his 
Majesty's   government   and   the  employment   of  his 
fioops.     If  the  jury,  upon  the  defence  set  up,  had 
found  that  the  libel  was  not  published  relative  to  the 
King's  government  or  the  employment  of  his  troops, 
the  information  was  not  proved:   for  it  contains  an 
entire  proposition.     And  if  it  had  appeared,  that  the 
paper  related  to  a  voluntary  act  of  the  troops  only, 
and  not  to  an  employment  of  them  by  government, 
the  information  would  have  been  false,  because  the 
prosecutor  would  have  failed  in  the  proof  of  the  pro- 
position, that  it  was  written  **  of  and  concerning  the 
King's  government  and  the  employment  of  his  troops." 
The  proposition  thus  laid  down  by  De  Grey  J.  was 
the  same  in  the  present  instance.     Every  count  incor- 
porated the  accident  with  the  cause ;  and  the  jury 
having  found  for  the  defendant  on  the  first  count,  the 
finding  should  have  been  the  same  way  in  all  the  rest. 
It  was  clear,  from  the  doctrine  laid  down  in  the  case 
refenred  to,  that  the  accident  and  the  cause  were  not 
divisible.    The  declaration  averred,  that  the  accident 
happened  without  any  fault,  negligence,  or  furious 
driving  of  the  plaintiff,  and  the  averment  in   eveiy 
count  was  the  same ;  and  as  the  only  accident  which 
Vas  given  in  evidence  was  that  which  had  occurred  by 
the  faulty  negligence,  and  furious  driving  of  the  plain- 
tiff, the  jury  negatived  the  existence  of  an  accident 
frf  a  different  character,  and  their  finding  was  in  effect 
a  finding  for  the  defendant  on  the  whole  of  the  counts. 
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Abbott  C.  J.  It  appears  to  me  that  the  word  '^  ac- 
cident'' applies  to  the  collision  of  the  carriages,  and 
not  to  the  specific  injury  done  to  the  persons  riding. 
The  plaintiff  alleges  that  the  accident  was  without  his 
fault,  and  the  defendant  alleges  the  contrary.  This 
seems  to  me  to  be  the  effect  of  the  introduction  on  the 
record  "  of  the  words  "  of  and  concerning  that  acci- 
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dent ;  that  is,  the  accident  which  he  alleges  occurred 
without  his  fault.  Taking  that  to  be  the  meaning, 
then  the  libel  does  relate  to  the  accident  which  the 
plaintiff  has  alleged  to  have  taken  place  without  his 
fault.  I  am  of  opinion,  therefore,  that  the  direction 
of  the  learned  Judge  was  right. 

Bay  LEY  J.  The  plaintiff  is  not  bound  to  prove 
the  whole  of  his  introduction.  It  appeared  to  me  on 
the  trial,  and  I  am  of  the  same  opinion  still,  that  the 
allegation  in  this  declaration  was  in  substance  a  divi- 
sible allegation,  containing  two  statements ;  the  one 
referring  to  the  collision  of  the  carriages,  and  the 
other  to  the  cause  of  that  collision ;  each  of  which  be- 
ing entire,  the  allegations  are  distinct  and  several,  and 
the  plaintiff  was  not  bound  to  prove  both. 

HoLKOYD  J.  I  think  that  the  allegation  on  the 
record,  that  the  circumstance  happened  without  the 
fault  and  furious  driving  of  the  plaintiff,  is  not  part 
of  the  description  of  the  accident,  but  is  a  distinct  al- 
legation concerning  that  accident.  It  is  not  necessary 
that  such  allegations  should  be  proved.  The  accident 
was  the  collision  of  the  carriages ;  and  in  the  pleadings 
exception  is  only  taken  to  the  cause  by  which  that 
accident  was  produced.  It  appears  to  have  been  so 
considered  by  the  defendant  himself ;  because,  when  the 
plaintiff  alleges  that  the  accident  happened  *'  without 
his  fault,  negligence,  or  furious  driving,"  he,  the  de- 
fendant, says,  '*  the  said  accident  happened  by  the 
fupious  driving  of  Lord  Churchill.^'  Therefore  the 
allegation  respecting  the  cause  of  the  accident  is  dis- 
tinct from  the  accident  itself.  That  being  the  case, 
the  finding  of  the  jury  that  the  accident  did  happen 
through  the  furious  driving  of  the  plaintiff^  in  my 
opinion  does  not  disprove  any  part  of  the  declaration 
which  is  material  to  the  question  at  issue. 
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Best  J.    What  is  the  meaning  of  the  word  "  acci-        I819. 
dent,"  as  used  in  the  present  instance  ?     It  appears  to         T^ 
me  to  be  the  unfortunate  result  of  a  particular  course      Charles 
of  conduct  pursued  by  the  plaintiff.     The  word  "  acci-     Churchill 
dent"  only  imports  the  event,  and  not  what  tended  to        ff,^' 
it;.    The  result,  and  the  cause  from  whence  it  arose, 

clearly  divisible.      In  the   case  of  The  King  v. 
bme,   the  libel  was  not  "  Of  and  concerning  the 

ig's  troops,''  but  "  Of  and  concerning  their  being 

iployed."    The  proposition  stated  in  the  libel  was 
"tlierefore  indivisible. 

Rule  refused. 


Maltby  against  Moses.  P*^' 

^  June  22d. 

TO  POLLOCK  on  a  former  day  obtained  a  rule  VHiere  a  cause 

— m/ •   .       ,  1      <v  1     /•  •  1   •         •      was  set  down 

to  shew  cause  why  the  rule  for  a  special  jury  m  for  the  first  i^t- 
"this  case  should  not  be  discharged,  on  the  ground  that  j^Jf^^^^* 
it  had  been  obtained  for  the  purpose  of  delay.  obtained  a  rule 

for  a  special 
Jury,  the  Ch.  J.  directed  that  the  cause  should  be  tried  at  the  second  Sittings,  on  a  suggestion 
tlttt  the  nde  was  obtained  for  delay,  and  the  Court  refused  to  discharge  the  rule  for  a  spe- 
<^  jury,  (a) 


(a)  See  Sermon  y.  Bucknell,  post,  in  this  Term,  June  29th.    The  Court 
^  bank  will  not  give  directions  as  to  the  order  in  which  a  special  jury 
•  cuiM  shall  be  taken  at  Nisi  Prius,  though  the  special  jury  appears  to 
We  been  obtained  for  the  purpose  of  delay.  jJnon.  HiL  T.  1817,  Fdi,  3. 
Bmm  made  an  application  for  a  special  jury  to  be  appointed  on  a  particu-    The  Court  in 
lar  day,  on  the  ground  that  it  had  been  obtained  for  delay;  and  on  the  au-    Bank  will  not 
tliority  of  Roberti  v.  Brad»haw,  1  Stark,  31.    Iax^l  MUenborough  C.  J.  at    ST^  iSeorfw- 
fint  said,  the  Court  thought  it  must  be  only  a  rule  nisi,  as  they  could  not    Iq  which  a  spe- 
grsnt  a  rule  absolute  merely  on  an  ezparte  a£Eidavit : — and  afterwards  his    dal  jury  cause 
Lordslup  intimated,  that  the  Court  upon  consideration  were  of  opinion  the    ^'^  ^  taken 
rale  could  not  be  granted  in  the  manner  prayed,  as  they  never  interfered    thouirh  soedal 
in  bank  to  appoint  a  special  jury  on  any  trial  for  a  particular  day.    They    jury  appears  to 
mad  such  an  application  must  be  made  to  the  Judge  at  Nisi  Prius,    Rtdne    have  been  ob- 
tiierefore  took  his  nde  nisi,  merely  to  discharge  the  rule  for  a  special    tained  for  delay. 
jury  (his  affidavit  stating  an  acknowledgment  that  the  rule  for  a  spedal 
jury  was  obtuned  merely  for  delay).    The  same  rule  has  been  adopted  in 
C.  P.  Johnson  v.  Coke  and  Gas  light  Company,  7  Taunt,  390. 

Where  it  is  apparent  that  the  rule  for  a  spedal  jury  has  been  obtained 
for  delay,  the  Court  will  order  the  rule  to  be  discharged :  as  where  the  de- 
fendant had  before  pleaded  a  sham  plea,  and  had  offered  to  pay  the  bill. 
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Wilde  now  shewed  cause,  and  contended  that 
this  case  did  not  fall  within  the  general  rule  upon 
which  the  Court  acted  in  discouraging  rules  for 
special  juries.  It  was  an  action  upon  a  bill  of  ex- 
change,  and  had  been  set  down  for  trial  at  the  first 
Sittings  in  this  Term.  The  defendant^  before  the  last 
mentioned  day,  had  obtained  a  rule  for  a  special  juiy, 
which  had  been  served  upon  the  plaintififs  attorney; 
and  the  jury  had  in  fact  been  struck.  In  the  mean 
time,  however,  the  plaintiff  had  applied  to  the  Court 
to  discharge  the  rule ;  but  he  submitted,  that  under 


and  afterwards  to  give  another  bill,  or  a  cognovit,  Awm,  Mick,  T.  1815, 

AVhere  a  rule  Nov,  21st.    Camjtbell  moyed  to  discharge  a  rule  for  a  special  jury,  on  tiie 

^'"^  *"P^^3":  ground  that  it  had  been  obtained  for  the  purpose  of  delay.    The  aclkm 

for  delay  as  ^^  brought  against  the  defendants,  as  acceptors  of  a  l^  of  ezchaage. 

where  defend-  The  defendants  pleaded  a  sham  plea,  and  at  first  offered  to  p^y  the  ISHt 

ant  pleaded  a  and  afterwards  to  giye  another  bill,  or  a  cogfunni,    Le  Bbmc  J.  thouf^ 

shmplea, and  ^^^  suffident  grounds  to  warrant  the  application,  and  granted  a  rule 
at  first  offierea  j.    i 

to  pay  the  Ml,  accordingly. 

and  afterwards  But  the  rule  for  a  special  jury  will  not  be  discharged,  nor  any  terms 
to  g^ve  another  imposed,  where  it  does  not  appear  that  the  spedal  jury  rule  baa  been 
^CourtX?'  obtained  merely  for  the  purpose  of  gaining  time.   ^iwn.  7W». T.  1813, 
chanred  the  rule  Wednesday,  June  30th.    Owen  shewed  cause  against  a  rule  obtained  \j 
for  a  special  Reader,  to  discharge  a  rule  for  a  special  jury ;  he  admitted  there  had  been 
jury.  acknowledgments  of  the  debt,  but  contended  they  had  been  given  under 
The  rule  for  a  a  delusion  produced  by  the  plaintiff :  it  was  an  action  brought  in  oonsidera- 
"P<^  i^^^  tion  of  getting  the  defendant  appointed  joint  lecturer  of  an  hospital.  Bay- 
ed nor  anv*     ~  ^  *'*  ^^  ^^  ^^  ^^  ^'^^  ^'^^  ^^  ^^  cases  in  wUch  the  Court  woidd 
tenns  imposed,  make  this  rule  absolute.    But  intimated  that  the  defendant  must  consent 
where  no  delay  to  gire  the  plaintiff  judgment  of  this  Term,  if  he  should  obtain  a  ver&t 
*^ii**"k1  "^^  *"  ^  favour.    On  th^  next  day,  however,  the  learned  Jodge  said  that  he 
sumed  to  Save  ^^^^  ^^^  ^  ^^  imposed  these  terms  5  that  it  was  never  done,  except 
been  obtained  ^^i^  ^^  ^>pKcation  is  made  for  delay,  and  every  thing  in  tins  case  seemed 
for  delay,though  to  indicate  a  contrary  intention.    Rule  discharged. 
Sf^llSrodth  ^  *"  affidavit  of  merits  be  produced  in  answer  to  a  role  for  cBschvif - 
debt  ifhe  was  ^  ^^  ^^^  ^  ^  special  jury,  the  Court  will  act  upon  it,  and  will  not  try 
imderadelusioa  ^^^  cause  upon  such  an  application,    jhtm.  Trin,  T.  1816,  June  26tlu 
produced  by  the  Scarlett  shewed  cause  against  a  rule  obtuned  by  the  Attorney-General  to 
plaintiff.  ^Bscharge  a  rule  for  a  special  jury,  and  produced  an  affidavit  of  meritSr 
If  there  is  an  The  Attomcy-General  contrll,  contended  against  the  affidavit  of  meritk 

affidavit  ofme-  ^^^  ^^le  Court  said,  that  as  the  defendant  swore  to  merits,  they  mnst  act 

nts  m  answer  ,  ' 

to  a  rule  to  dis-  ^^  ^^^  affidavit,  as  otherwise  they  would  have  to  try  the  cause  on  affida- 

charge  a  spedal  vits  on  this  summary  application.    Rule  diKharged. 

jury,  the  court 

will  act  upon  it,  and  will  not  try  the  merits  upon  tUs  rule. 
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these  circumstances  the  case  did  not  fall  within  the         \S\9* 


principle  usually  acted  upon  by  the  Court  in  such       maltbt 
cases,   inasmuch   as  the  defendant  had  done  every        mo^ 
thing   but  issue  the   distringas.     The  cause  having 
stood  over  from  the  former  Sittings,  might  be  tried 

to-morrow  by  a  common  jury  at  the  second  Sittings ; 

but  the  special  jury  rule  having  been  obtained,  it 

could  not  be  tried  without  an  appointment. 

Abbott  C.  J.  said  that  if  the  plaintiff  would  sum- 
on  a  special  jury  for  to-morrow,  and  place  the  cause 
the  paper,  he  would  try  it,  though  out  of  the  ordi- 
aiy  course  of  business,  in  order  that  the  plaintiff 
noight  not  be  delayed,  and  at  the  same  time  give  the 
defendant  the  benefit  of  having  his  cause  tried  by  a 
special  jury. 

Under  these  circumstances  the  Rule  obtained  by 
oUock  was  discharged. 


The  Kino  against  Hooper  and  others.  jw^IIX' 

4  BILL  of  indictment  having  been  found  at  the  Whereadcfen- 

-i*.    ^        ^        o       .           i*                        .                                1  dant  indicted  at 

Quarter   Sessions  tor  a  conspiracy  against   the  theQoarter 

defendants,  one  of  whom  was  an  attorney,  the  latter  ^p^J^^j^ 

persuaded  the  magistrates  before  whom  he  was  taken  entered  into  in- 

°  suffiaent  rccog- 

upon  a  warrant,   to  take  his  own   recoraizance  in  nizancestoteke 

the  sum  of  51,  and  that  of  his  clerk,   a  minor,   in  that  this' Conrt! 

the  like  sum,  to  appear  to  take  his  trial  upon  the  in-  onaremovrf^ 

dictment,  which  had  been   since  removed  into  this  discharge  them 

Court  by  certiorari.    On  a  former  day  a  rule  was  ob-  compel  him  to 

tained,  calling  upon  the  defendant  to  shew  cause  why  '^^^ 


(a)  Aa  to  recognizancM  on  a  removal  by  certiorari,  5  fF'.  and  M.  c.  11. 
#.2.  1  CA»Viy#  Grim.  Law,  383  to  386 ;  and  as  to  the  manner  of  bailing  a 
defiondant  after  indictment  found,  see  the  Duchess  of  KingtUnC*  case, 
Cwp.  283.    1  ChUtft  Cxim.  Law,  344  to  346. 


(«) 
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the  recognizance  and  surety  so  accepted  should  not 
be  discharged,  and  why  he  should  not  enter  into 
more  effectual  securities  adapted  to  the  nature  of  the 
offence  with  which  he  was  charged.  Counsel  being 
heard  on  both  sides  this  day, 


The  Court  said,  that  under  the   circumstances 
stated  upon  affidavit,  this  was  an  application  which 
might  be  sustained  at  the  discretion  of  the  Court.   In 
taking  recognizances,  magistrates  ought  to  be  left  to 
the  exercise  of  their  discretion,  without  being  subjectr 
ed  to  the  influence  of  a  defendant,  however  respectable 
his  character  and  station  in  life  may  be.     In  the  pr^* 
sent  case,  the  defendant  had  interfered  with  the  discre^ 
tion  of  the  magistrates  in  a  manner  not  to  be  justified ;^ 
and  as  the  securities  given  appeared  not  to  be  suffi- 
cient, considering  the  nature  of  the  crime,  the  rule 
prayed  for  ought  to  be  made  absolute. 

Rule  absolute. 

Casberd  for  the  defendant.     Campbell  for  the  pro- 
secution. 


Saturday, 
June  26th. 


Notice  of  bail 
residing  *'  at 
IdverpooT*  too 
general,  but 
time  allowed. 


Jackson's  Bail. 

^^HITTY  opposed  the  justification  of  bail  by  affi- 
davit in  this  case,  on  the  ground  that  the  notice 

(a)  It  has  always  been  held  insufficient  to  describe  the  bail  as  of  Liver- 
poolf  Lancaster,  Leeds,  Leicester,  or  such  large  towns,  inthout  any  fiir- 
ther  description  to  direct  the  plaintiff  in  his  enquiries  as  to  their  suffid- 
ency.  Anan*  Mich.  T.  1816.  Nov,  23.  Justification  by  affidavit.— 
Adorns  opposed  the  justification  of  bail,  on  the  ground  that  they  were 
described  as  '*  of  Lttncaster  "  generally.  Helmyd  J.  rejected  the  bail, 
but  allowed  time  to  justify.  Le  Blanc  Master  observed,  that  it  had  been 
decided  before  that  "  Leeds  **  and  "  Leicester  **  were  not  a  suffident  de- 
scription. Holroyd  J.  afterwards  said  that  different  parts  of  Laneaster 
were  known  by  different  names,  by  which  any  person's  residence  would 
be  described,  and  therefore  this  was  a  good  reason  why  the  bail  should  be 
rejected.    Sec  also  Wwwi.  Mich.  T.  1815.  Nov,  27th.— 5/wn*«e  moved  for 
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of  justification  was  of  bail  residing  ^'at  Liverpool,'*        1819. 
which  he  submitted  was  too  general.  Jackson's 


Bail. 


time  to  enquire  respecting  the  suffidency  of  bail  who  were  described  in    Time  allowed 
the  notice  of  Justification  as  of  Liverpool  only,  which  he  said  was  a  large    to  enquire 
place,  and  the  description  was  too  indefinite.    Le  Blanc  J,  allowed  time    j?^  ^^^u  ?  J^ 
accordingly.  JLwerpool. 

So  it  is  insuffident  to  describe  the  bail  as  of  Love  Lane  in  the  city  of 

Ztondon  and  of    JFahvorth  Surry,     Anon,  Mich,  T.    1817.    Nov,  15th. 

The  notice  of  justification  described  the  bail  as  living  at  <<  Love  Lane  m 

the  dty  of  London  and  of  Wahuorth  in  Surry.**     Holroyd  J.  said  that  it 

-was  an  insufficient  description,  but  allowed  time  to  justify. 

See  also  Anon,  Mich,  T.  1813.  Nov,  18th.      Bail  were  described  in     Wnlworth  ge- 
the  notice  as  of  Walworth  generally,    without  mentioning  any  street.    ncraHy  is  not  a 
Jli^%  J.  said  that  the  description  was  insuffident.    BaU  who  was  de-    '^^^^o^'of^^ 
scribed  as  of  **  Surrey  Cottage  Kent  Road,**  was  also  considered  incapable    ^  **  Surrey  Cot- 
of  justifying.  tage  Kent  Road!' 

A  description  of  bail  as  of  one  of  the  large  villages  near  London,  of  is  insuffident. 
CfapAoMt,  for  instance,  is  too  general,  if  there  be  a  known  and  particular 
designation  for  the  spot  in  which  the  bail  resides.  Rickman  v,  Howes, 
5  Taunt,  173.  It  is  not  sufficient  to  describe  the  parish,  when  the 
name  of  a  street  or  other  such  distinction  can  be  g^ven  to  the  residence. 
2^4  Rep.  72.  194.  Tidd,  260.  But  it  seems  the  Court  will  not  take 
judicial  notice  of  the  extent  or  population  of  the  place  of  which  the  bail 
are  described ;  and  if  the  description  be  too  vague  in  respect  of  the  size 

of  the  street  or  place,  that  fact  must  be  made  to  appear  by  affidavit.  

^.Cottar,  5  Taunt,  554. 

It  has  been  held,  however,  that  where  the  plaintiif  has  had  a  long  time 
to  enquire  after  bail,  the  bail  shall  not  be  rejected  on  account  of  a  gener- 
ality of  description,  which  would  otherwise  have  been  a  fatal  objection. 
fFeU^M  Bail.  Jan,  23d.  Hil.  T.  1817.    Chitty  opposed  the  justification  of    Bail  allowed  to 
bail,  on  the  ground  that  one  of  them  was  described  in  the  notice  of  justifi-    5^^  tj^^^ 
cation,  as  ''  o{ Lancaster  "  only,  and  this  he  submitted  was  too  general  a    «  Lancaster** 
description.    But  the  notice  of  justification  being  dated  the  25th  Nov.    generally,  be- 
1816,  and  this  day  being  the  23d  Jan,  1817, — Abbott  3,  overruled  the  ob-    cause  the  plain- 

jection,  on  the  ground  of  the  phuntiff's  having  had  so  long  a  time  for    ^^^^  ^^  * 
^    •         o       1      /«    »   .   w  .1        .  ^ons  time  for 

enquiry.    Sec  also  Toyfor'*  Bail,  ;w/.  enquiry. 

A  mistake  in  the  number  of  the  house  in  which  the  bail  resides,  is  a  a  misdescrip- 

ground  of  rejection.    Hil,  T.  1815.    Espinasse  opposed  the  justification  of  tion  of  the  num- 

bail,  on  the  ground  that  the  notice  of  justification  described  one  of  the  ]^^  h^^wh^"*^ 

bill  as  living  at  a  house  the  number  of  which  was  44,  when  in  fact  he  ^^*  j  j. ^^jj^  |,  ^ 

lived  at  No.  1.    Bayley  J.  The  notice  is  bad  on  account  of  the  misdcscrip-  j^round  of  re- 

tkm;  bat  I  will  allow  you  time  for  the  purpose  of  coming  with  a  notice  jeciion. 
in  which  the  error  may  be  corrected. 

So  bail  described  in  three  different  places  in  three  notices  of  justification ,  l^ail  described 

may  be  rejected  on  this  account.    Proteus*s  Bail,  Mich,  T.  1815.  Nov.  17.  J^  ^^  ^^^^  *^K" 

Adolphu  moved  to  justify  bail,  who  in  the  first  notice  of  justification  was  eadTof  three 

ikscribed  as  living  in  St,  Martins  le  Grandy  in  the  second  notice  as  at  notices  of  jnsti- 

Mathbone  Place,  and  in  the  last  as  in  Tottenhatn  Court  Road,    Adolphus  said    fication,  reject- 
ed. 
2   1.. 
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Best  J.  thought  the  objection  unanswerable,  bo. 
gave  two  days  further  time  to  amend  the  notice. 

Littledale  for  the  defendant. 


the  fact  was,  he  was  an  auctioneer  in  St,  Martins  le  Grattd,  a  broker 
Rathbonff  Place,  and  had  nearly  furnished  a  house  in  Tottenham 
Road.    But  Davipier  J.  thought  the  description  too  uncertain,  and 
cd  him. 

Besides  the  places  of  residence,  it  is  necessary  al8o  that  the  notic 
should  contain  a  correct  statement  of  the  degree,  mystery,  trade,  or  profe 
sion  of  the  persons  put  in.  5  Taunt.  554.  Anon.THn.  T.  1814.  June27tti.  BtkSl 
were  opposed,  on  the  ground  that  one  of  them  was  described  in  the  notice 
by  the  addition  of  *'  Gentleman,  of,"  &c.  and  it  appeared  on  examination 
Custom  House     ^^^^  ^^  ^^^  ^  situation  as  clerk  in  the  Custom  House.     Le  Blanc  J.  held 
or  for  a  school-    that  the  description  was  sufficient.      In  y.  Pasman,  5  Taamt,  IRep. 


"Gcnticman" 
is  a  sufficient 
description  for 
a  clerk  in  the 


master.    But 
a  servant  must 
not  be  describe 
ed  as  a  gentic- 
man. 


759.  Heath  J.  held  that  a  schoolmaster  might  be  described  as  a  gentle- 
man. (Vide  2  Inst.  668.  as  to  the  meaning  of  that  denomination.)  In  s 
case  which  occurred  on  6th  of  Nov.  Mich.  T.  1815.  where  it  appeared  on 
the  justification  of  bail,  that  one  of  the  btul  who  was  described  as  a  gen- 
tleman was  in  fact  a  servant,  Le  Blanc  J.  held  that  he  ought  to  be  rejected 
for  the  misdescription. 

It  seems  that  Shopkeeper  may  be  a  sufficient  description  of  bul,  though 

b^  so  described  have  been  rejected  under  particular  circumstances.— 

"  Shopkeeper"    j4non.  Mich.  T.  1815.  Nov.  17th.    One  of  the  bail  was  described  in  the 

held  an  msuffi-      ^0^1^,^  ^f  justification  as  a  Shopkeeper:  and  Detmtner  J.  said  he  was  told 
cient  addition,      ,      ,  \      .       .       ,       .;,,*,  ■.       •,  . .    ^  . 

where  bail  had     "y  ^'^  master  that  that  description  had  often  been  used  and  never  ob|ecfed 

been  before  de-    to.    PuUer  said  that  the  bail  had  been  described  before  as  a  Grocer,   and 

insisted  that  there  were  circumstances  in  this  case  which  ought  to  make 
his  addition  correct.  Dampier  J.  These  circumstances  should  have  in- 
duced the  defendants  to  take  care  that  all  the  additions  and  descriptions 
of  the  residence  oHhe  bail  were  correct,  and  free  from  all  suspicion,  and 
therefore  the  bail  must  be  rejected. 

It  is  also  necessary  that  the  Christian  names  of  the  bul  should  be  in- 
serted in  the  notice  of  justification,  as  well  as  in  the  notice  of  bail.  Tay~ 
lor  V.  HaUihtrton.  Mich.  T.  1814.  Nov.  22d.  Lawes  V.  moved  to  justify 
bail,  stating  that  the  Christian  names  of  the  bail  were  inserted  in  the  no- 
tice of  bail  but  had  been  omitted  in  the  notice  of  justification,  and  he 
contended  that  this  was  immaterial.  But  Le  Blanc  J.  said  it  was  alwajrs 
usual  to  insert  the  Christian  names  in  the  notice,  and  held  it  was  insuffi- 
cient. 

It  is  a  good  ground  of  rejection,  that  one  of  the  bail  is  described  in 
the  notice  of  justification  as  the  bail  put  in  before,  and  is  described  by 
a  difi'erent  Christian  name  from  that  which  was  before  ^ven.  Hamilton'i 
Bail.  jinoH,  Mich.  T.  1814.  Nov.  12th.  Lawes,  E,  opposed  bail,  on  the 
ground  that  in  the  first  and  second  notices  of  justification  one  of  them 
was  called  William  Saunders,  but  in  the  third,  "  Saniuel  Saunders,  the 
bail  put  in  before,"  without  any  other  description.  Dampier  J.  It  is  in- 
sufficient. 


scribed  as  a 
grocer,  and 
there  were  o- 
ther  circum- 
stances of  sus- 
picion. 


Christian  names 
of  bail  must  be 
inserted  in  the 
notice  of  justifi- 
cation as  well 
as  notice  of 
bail. 


It  is  a  good 
ground  of  re- 
jection, that 
one  of  the  bail 
is  described  in 
the  notice  of 
justification  as 
the  bful  put  in 
before,  and  is 
described  by  a 


different  Christian  name  from  that  which  M'as  before  given. 
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1819. 


Carrington*s  Bail.  j!^& 

/^H/rrr  objected  to  the  justification  of  the  bail   Affidavit  of  jus- 

Vy    .1.  1  m  t      '  1  11  1-       tification  of 

m  this  case,  by  amdavit,  on  the  ground  that  tne  country  bail 
affidavit  of  justification  was  defective,  no  place  being  ^j^^  the 
mentioned  in  \he  jurat.  V^^  *'  "^^""^ 

^  it  was  iworn  ; 

but  time  will  be 

Best  J.  held  the  objection  valid,  but  allowed  time   mend  the  de- 
Until  the  last  day  of  Term  to  amend  the  affidavit.  f*^*  W 

Denmari  for  the  defendant. 

(a)  In  the  case  of  The  King  v.  the  Justices  of  the  West  Riding  of 
Yorkshire,  3  M.  &  S.  493.  it  was  held  that  affidaWts  must  contain  in  the 
jitrat  the  place  where  they  were  sworn,  by  which  one  medium  is  afforded 
to  the  Court  of  referring  to  their  records,  and  ascertaining  that  the  person 
by  whom  any  particular  affidavit  is  taken  is  a  Commissioner.  But  in  the 
case  of  bul  time  is  in  general  allowed  to  amend  defects  in  the  Jurai. 

Anon.  East.  T.  1816,  Majf  1.    Application  was  made  for  time  to  justi-    'n«ne  to  3«8% 
fy  biul,  there  being  an  erasure  in  ihe  jurat,  and  the  deponents'  names  not    ^     Jdwhere 
bdng  inserted  therein.    {Tidd.  520.)     Bayley  J.  said  that  the  objections    there  is  an  era- 
were  filial,  but  that  time  might  be  allowed.    So  in  the  case  of  TFetfa  Bail    sure  in  the  jw- 
A5w.  6th.  Midu  T.  1816,  Ahbott  J.  allowed  time  under  similar  drcnm-    »'<''»  and  where 

stances,  although  the  learned  judge  obsenred  that  if  the  rule  were  now  to        ^^'IJ!?.^"  ♦ 
°  *    o  names  are  noi 

be  estabUshcd,  he  should  have  thought  that  holding  the  rule  strictly  was    mentioned 
the  only  mode  of  ensuring  regularity,  but  that  it  had  been  thought  other-    therein, 
wise  by  the  other  judges.    See  also  Anon.  Nov.  18th.  Mich,  T.  1816. 
Ctmpbett  moyed  for  time  to  justify  bail,  the  deponents*  names  not  being  in- 
serted in  Jtfae  jurat,    Bayley  J.  stated  that  it  was  now  settled  under  such 
curcnmstances  that  time  ought  to  be  allowed,  observing  that  it  was  too 
hard  to  fix  the  sheriff  with  responsibility  for  such  an  error  in  the  commis- 
noner.    See  also  Amm,  Nov.  22.  Mich.  T.  1 816.    Spankie  moved  to  justify 
bulf  it  appearing  that  there  was  an  alteration  in  the  jurat,  although  the 
commisrioner's  initials  were  placed  against  it.    Bay  ley  J.  said  it  would 
not  do ;  bot  the  learned  Judge,  at  the  prayer  of  Spanhify  allowed  time  to 
justify. 

Saturday, 

Williams's  Bail.  ^«««  26th. 

^^NE  of  the  bail  of  whom  notice  had  been  given   Notice  of  bail 
in  this  case  was  named  Uoyd,  and  the  name  was  ^th  double  L, 
spelt  with  Li;  but  in  the  affidavit  of  justification  the  and  in  affidavit 
name  was  spelt  with  a  single  L,  and 

^  ji  M 
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1819. 

WlLLIAKl'S 

Bail. 
of  justification 
widi  a  single  L, 
time  allowed  to 
amend,  (a) 


Affidavit  allow- 
ed to  pass  con- 
ditionally, 
where  the  de- 
ponent was  de- 
scribed as  a- 
gent  for  Plun- 
tiff  instead  of 
Defendant's 
agent. 


Best  J.  was  of  opinion  that  the  proceedings  must 
be  amended ;  but  allowed  time  for  that  purpose,  until 
the  last  day  of  term. 

(a)  It  scemi  to  be  no  answer  to  an  objection  in  such  a  case,  that  tl» 
names  are  idiem  sonans.  Brown  v.  Jacobs,  2.  Esjf:  Rep,  726. 

An  affidavit  of  the  service  of  notice  of  justification  of  bail,  in  whkli  tlie 
deponent  is  described  by  mistake  as  agent  for  the  plaintiff,  instead  of  the 
defendant,  will  be  allowed  to  be  passed  conditionally,  jinon.  May  6th. 
East,  T.  1816.  Petit  moved  that  the  affidavit  of  the  semce  of  notioe  of 
justification  of  bail,  in  which  the  deponent  was  described  as  agent  to  the 
plfuntiff  instead  of  the  defendant,  might  pass  conditiofially  provided  before 
the  rule  for  allowance  should  be  drawn  up  a  fresh  affidavit  was  filed  in 
which  this  error  should  be  corrected.  Bay  ley  J.  granted  permianony  and 
Abbott  J.  admitted  the  same  the  next  day. 


Saturday, 
June  26th. 


Brown  against  Gillies. 


Where  the  rule 
for  the  allow- 
ance of  bail  was 
discharged  on 
account  of  per- 
jury in  one  of 
the  bail,  and 
pending  the  mo- 
tion for  setting 
aside  the  allow- 
ance the  de- 
fendant was 
rendered;  Held, 
that  the  plain- 
tiff might  not- 
withstanding 
proceed  on  the 
bail-bond,  (a) 


IjtfARRYAT  on  a  former  day  obtained  a  rule  call- 
ing on  the  plaintiff  to  shew  cause  why  the  pro- 
ceedings on  the  bail-bond  in  this  case  should  not  be 
set  aside  for  irregularity,  with  costs,  the  alleged  irregu- 
larity being  that  the  defendant  was  rendered  before  the 
assignment  of  the  bail-bond. 

E.  Lawes  now  shewed  cause,  and  contended  that 
the  render  was  long  out  of  time.     The  circumstances 


(a)  See  Jackson  v.  Morris,  and  Richardson  v.  Morriss,  cited  on  shewing 
cause,  2  Bla,  Rep,  1 179.  In  both  these  causes  the  sheriff  was  ruled  on  the 
11th  of  Nov,  to  bring  in  the  body  of  the  defendant  On  the  14th  of  Nov. 
bail  were  justified  and  allowed  in  Court.  On  the  19th  of  the  same  month, 
a  rule  was  made  to  shew  cause  why  the  allowance  should  not  be  set 
aside,  the  bail  having  been  surreptitiously  put  in  and  justified,  which  rule 
on  the  27th  of  Nov.  was  made  absolute.  In  the  mean  time,  on  the  2l8t 
of  Nov,  the  bail  surrendered  the  defendant.  But  the  Court  held  that  as 
the  bail  were  put  in  surreptitiously,  they  were  as  no  bail,  and  therefore 
could  not  surrender,  and  the  rule  was  made  absolute  for  an  attachment  against 
the  sheriff.  Where  the  defendant  was  rendered  after  the  time  for  putting 
in  bail  had  expired,  but  within  the  further  time  allowed  him  for  that'pur- 
pose  by  the  indulgence  of  the  Court,  it  was  held  that  an  attachment  issued 
after  notice  of  such  render  was  regular,  and  could  not  be  set  asid«  without 
an  affidavit  of  merits.    The  King  v.  the  Shn-^s  of  l^ndon,  post,  Jun*  30. 
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lisclosed  on  the  affidavit  were  these  :   A  specisil  capias        1819* 

s&ued  against  the  defendant  on  the  £5th  of  April  last,        b&own 

Btumable  in  fifteen  days  of  Easter.    The  defendant       g^Ties. 

^as  arrested  on  the  day  the  writ  issued^  and  special 

ail  was  put  in  on  the  3d  of  May.     Exception  was 

Qtered  to  the  bail  on  the  4th,  and  notice  of  adding 

ad  justifying  was  given  for  Friday  the  7th,  on  which 

ay  the  bail  justified,  and  on  the  8th  the  time  for  ren* 

ering  would  have  expired.    On  the  10th  a  rule  was 

btained  for  setting  aside  the  allowance  of  bail,  on  the 

round  that  one  of  the  bail  had  perjured  himself,  as  to 

le   state  of  his   property ;   and  cause  being   shewn 

gainst  the  rule  on  the  13th,  the  case  was  ordered  to 

And  over  until  Friday  the  21st,  for  the  purpose  of 

iving  the  bail  an  opportunity  of  offering  themselves 

»  be  again  examined  as  to  their  sufficiency,  and  they 

3t  having  done  so  the  Court  made  the  rule  absolute 

T   setting  aside  the  allowance  of  bail,  and  directed 

le    defendant    to  pay  the  costs,  (a)      On  the   same 

ty   the  defendant  was    rendered,  the  original  time 

r   making  the  render  having  expired    on  the   8th. 

roceedings  were  not  taken  on  the  bail-bond  until  the 

Sd  of  May.    It  might  be  true  that  the  plaintiff  had 

>tioe  of  the  render  on  the  21st,  but  he  contended 

ider  these  circumstances,  that  the  render  was  alto- 

;ther  invalid,  after  the  gross  misconduct  of  the  bail, 

id  he  referred  to  Jackson  v.  Morris^  (Jb)  Merryman  v. 

nibble,  (c)  Meysey  v.  Carnell,  (d)  Hardrdck  v.  Bluck, 

)  and  JBcJ  V.  The  Sheriff  of  Middlesex.  (/) 

Marryatj  in  support  of  the  rule,  contended  that  the 
aider  was  in  time.  He  insisted  that  the  time  for  ren- 
ering  a  defendant  continued  until  an  action  was 
rpught    against  the    bail   above,    and    so    long    as 

^^^■""■■""'^"^^•'"■■"^•— "■—■■— ~~"""~"'"^"""^""""~^™"^  " ' 

ia)  Ante,  372.  (6)  Sir  W.  Bl,  1179. 

(c)  Ante,  127,  (i)  5  T,  R,  534. 

(«)  7  T.  R.  297.  C  f)  Jd,  627. 
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18 19.  the  added  bail  remained  on  the  bail  piece.  The  render 
Browh  ^^^^  w^s  in  all  events  in  good  time,  because  the  rule 
oifaijut        fQf  ^jjg  allowance  of  bail  was  not  disposed  of  until  the 

Gillies.  * 

21st  of  May,  the  bail  having  until  the  sitting  of  the 
Court  that  morning  to  appear  and  justify.    The  bail 
were    not   to  be    in    a  worse   situation    than    they 
would  have  been  on  the  7th  of  May,  supposing  they 
had  been  then  rejected.     In  all  cases,  render  was  equi- 
valent to  justification.     Here  the  defendant  had  been 
bailed,  and  his  bail  had  justified,  and  they  might  have 
rendered  their  principal  at  any  time  before  the  rule  for 
the  allowance  of  bail  was  cancelled,  and  they  might  at 
any  time  have  set  aside  the  proceedings  upon  payment 
of  costs.    The  render,  however,  was  in  time,  and  conse- 
quently the  assignment  was  irregular.     It  was  then 
suggested  by  Lawes,  that  there  was  no  affidavit  of 
merits  on  the  part  of  the  bail. 

Abbott  C.  J.  In  this  case  it  appears  that  there 
was  in  fact  a  justification,  and  a  rule  drawn  up  for  the 
allowance  of  bail.  After  that  a  rule  was  obtained  to 
set  aside  the  allowance.  Pending  that  rule  the  bail 
surrendered  their  principal.  The  rule  for  setting  aside 
the  allowance  is  then  made  absolute,  upon  which  the 
plaintiff  takes  an  assignment  of  the  bail-bond.  It  seems 
to  me  to  be  in  this  case  unnecessary  to  decide  whether 
an  assignment  of  the  bail-bond,  taken  after  such  a  ren- 
der and  made  after  the  time  for  justification  was  expired, 
is  sufficient ;  because  imder  the  special  circumstances 
of  the  case,  I  think  the  render  was  not  sufficient  to  pre- 
vent the  plaintiff  from  taking  an  assignment.  If  we 
were  to  decide  otherwise  the  defendaut  would  derive  an 
advantage  from  his  having  improperly  put  in  bail,  the 
rule  for  the  allowance  of  which  was  afterwards  set  aside. 
After  the  rule  for  the  allowance  was  drawn  up,  the  plain- 
tiff could  not  take  any  step.  The  defendant  therefore 
g«ts  the  advantage  of  the  length  of  time  intervening, 
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in  consequence  of  the  motion  afterwards  made  for  set- 
ting aside  the  rule  for  the  allowance  of  bail.  It  seems 
to  mCy  that  the  defendant  ought  not  to  have  the  benefit 
of  any  thing  done  pending  the  rule  for  setting  aside 
the  justification,  which  justification  ought  never  to 
have  taken  place,  and  ought  not  to  have  been  followed 
up  by  the  rule  for  the  allowance  of  bail.  Under  the 
special  circumstance  of  the  case,  therefore,  I  am  of  bpi- 
nion  that  the  assignment  of  the  bail-bond  ought  to 
stand  ;  and  this  being  an  application  for  setting  aside 
proceedings  for  irregularity,  and  moved  with  costs,  the 
rale  must  be  discharged  with  costs. 

Bayley  J.  If  the  bail  had  exculpated  themselves 
from  any  participation  in  the  fraud  of  endeavouring  to 
impose  upon  the  Court,  as  being  sufficient  to  justify 
vhenin  fact  they  were  not  so,  it  might  have  had  a  dif- 
ferent eflFect  in  the  case. 

HoLROYD  J.  8c  Best  J.  concurred. 

Rule  discharged  with  costs. 


49y 

1819. 

Browk 

against 

Gillies. 


-  CrOODTiTLE,  ow  the  demise  of- 

TITLE. 


■5  against  Bad- 


Saturday^ 
June  26tli. 


j4  dams  moved  for  judgment  against  the  casual 
ejector  in  this  case,  on  an  affidavit  that  the  decla- 
^ion  in  ejectment  was  served  on  the  wife  of  the  tenant 
in  possession,  who  lived  upon  the  premises ;  but  as  the 
affidavit  did  not  go  on  to  state  that  the  wife  lived  with 
t:he  husband,  he  prayed  that  the  rule  might  be  drawn 
Uip^  upon  producing  an  affidavit  of  that  fact. 

But  the  Court  said,  that  course  would  be  contrary 
to  all  practice,  and  for  this  reason,  that  the  rule  would 

(«)   InJem^dRm,  Presttnry,  Cutts,  I  New  Rep.  308.  where  the  affi- 
^■;i^  was  defectiye  in  not  itfitlDf  Uutt  the  wife  (on  whom  the  declaration 


Affidavit  of  ser- 
vice of  an  eject- 
ment on  the 
wife  of  the  te- 
nant who  lived 
on  the  premises 
insufficient,  un- 
less it  state  that 
the  wife  lived 
with  the  hus- 
band, or  that 
the  service  was 
made  on  the 
premises,  or  at 
the  husband's 
house.    The 
rule  for  judg- 
ment cannot  be 
drawn  up  con- 
ditionally, (a) 
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IHM;.        appear  to  be  drawn  up  on  one  day,  and  the  further    ^ 
HadTitl       affidavit  would    appear  to  have  been  produced   on     j 

^'""*'  another 

liooD  Title,    awo^-^ier. 

Rule  refused. 

Sen'ice  of  eject-  had  beecn  served)  lived  witli  her  husband,  the  Court  said  that  theooan- 

'"7"^  f  th^'t^  "^^  ™*^^^  ^^  ^^  ^^^'  provided  a  supplemental  affidavit  waa  produced 

ant  in  posses-  '  ^^^  ^®  ^^^  ^^^  ^^^  ^^^  husband,  but  not  otherwise.    It  aeema  nfi- 

sion  at  his  cicnt  to  shew,  that  service  was  made  upon  the  wife  at  the  kmtbtauTs  hmue^ 

dwelUng  house,  without  stating  that  the  husband  and  wife  were  Uving  together.    See 

miM^  ^^^sSffi  '^'^onyntmu,  Trin.  T.  1814,  June  28th.    Motion  for  judgment  agdnrt  tiie 

cient  'thouirh'it  ^^'^^^  qector.    The  affidavit  stated,  that  service  of  the  dedantSon  had 

be  not  shown  been  made  on  the  wife  of  the  tenant  in  possesnon,  at  his  dwelling  hooie. 

that  the  hus-  Ze  Blanc  J.  thought  it  sufficient,  and  granted  leave  to  enter  np  judgment 

band  and  wife  Service  of  the  declaration  on  the  wife  is  good,  if  it  be  made  on  the  pre- 

ffcther  •  but  it  ™^C8>  or  ^^  ^^  husband's  house,  because  in  those  cases  it  is  preramed 

must  be  shewn  that  the  husband  and  wife  were  living  together;  but  where  the  service  is 

that  they  were  made  on  the  wife,  but  not  on  the  premises,  or  at  the  husband's  home, 

^*h°^t^***^^  it  is  necessary  to  state  positively  that  the  husband  and  wife  were  Hving 

viceU  not  made  together.     J)ce  dem.  Morland  v.  BayUst,  6  T.  R.  765 ;  2  Boa.  &  Pmi,  55 ; 

on  the  premises  2  Bla,  Rep.  800 ;  1  Bos,  &  Pul,  384 ;  1  Bo$,  &  Pu/.  New  Rep.  308. 
nor  at  the  hus-  It  is  sufficient  if  the  affidavit  state  that  the  service  of  the  declaration  hu 

band's  house.  ^^^n  made  upon  the  wife  on  the  premises,  although  it  be  not  expressly   -^ 

stated  that  the  defendant  is  tenant  in  possession,  provided  that  feet  can  be       s 

Affidavit  for  collected  by  necessary  inference.    ^noN.  7Vm.  T.  1816,  JWim  19.    Camp- 

^imstthecas-  ^^  moved  for  judgment  against  the  casual  ejector,  on  an   affidavit      - 

ual  ejector  is  stating  that  the  service  of  the  declaration  had  been  made  on  the  wife  on  a 

sufficient,  if  it  part  of  the  demised  premises,  but  omitted  to  state  that  the  defendant  was     « 

impli^y  shews  tenant  in  possession.    He  contended,  however,  that  it  was  impliedly      - 

ant  was  tenant'  *^^™^*    ^"Sf^  ^'    I  think  so ;  and  the  affidavit  seems  to  me  to  be  mf-      ' 

in  possession  at  ficient    Judgment  was  accordingly  granted, 
the  time  the  de- 
claration was 
served  on  his 
wife. 

Saturday,  HaRDEN  asaitlSt  WoOD. 

JuM  26th.  ^ 

Notice  to  ap-       fWflNDA  L  moved  to  set  aside  the  proceedings  for 
Sfw^^onjro-^  irregularity,  with  costs,  in  this  case,  the  irregu- 

ccss,  in  which     Jaritv  bcinff,  that  at  the  bottom  of  the  writ  the  de- 

the  defendant  -^  °' 

was  called  Jamesy  when  in  the  former  part  of  the  writ  he  was  called  William,  Held  irregular, 

and  the  proceedings  were  set  aside  with  costs,  (a) 

(a)  The  words  of  the  stat.  5  Geo.  2.  c.  27.  s.  4.  are  as  follows  :— -**  And 
be  it  further  enacted,  that  upon  every  copy  of  such  process  to  be  served 
upon  any  defendant,  shall  be  written  in  like  numner  an  EttgUth  notice  to 
such  defendant  of  the  intent  and  meaning  of  such  service,  and  to  the  effect 
following,  viz.  A,  B.  you  are  served  with  this  process  to  the  intent  tint 
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f  endant  was  directed  to  appear  by  the  name  of  James 
IVoody  and  in  the  previous  part  of  the  writ  he  was  de- 
scribed by  the  name  of  William  Wood. 

The  Court  held  this  an  irregularity,  and  no  cause 
1)eing  afterwards  shewn,  the  rule  was  made  absolute. 

you  may  by  your  attorney  appear  in  his  Majesty's  Court  of  ■        at  the 

return  thereof,  being  the day  of (as  the  case  shall  happen  to 

be)  in  order  to  your  defence  in  this  action/'  In  Jones  v.ArtMftagey  2  B,& 
P'  38.  where  the  defendant  had  been  served  with  a  copy  of  the  process 
and  notice  to  appear,  and  in  the  copy  of  the  writ  the  defendant  was  called 
WUHam  Jrn^dge,  which  was  his  proper  name,  but  the  notice  was 
**  Catherine  Waller,  you  are  served,"  &c.  The  Court  were  of  opinion  that 
tlie  mistakewasfetal,  and  made  the  rule  absolute  for  setting  aside  the  pro- 
ceedings. It  u  dear  that  the  name  of  the  defendant  must  be  inserted,  or 
^  procee^ngs  will  be  irregular.  Wcfrgman  y.  PUmky  I  Hen,  Bla,  100 ; 
BAema  y.  Jamee,  1  Wile*  104,  S.  P.  So  it  is  irregular  where  the  notice  is 
directed  by  mistake  to  the  plaintiff  instead  of  the  defendant.  Cromwell  y. 
Goodwin,  Bamet,  409;  Tidd,  6th  cd.  168,  9. 
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1819. 

Harden 
affainat 
Wood. 


Anonymous. 

'BlROVER  for  a  promissory  note  given  by  the  plain- 
tiff to  the  defendant.     Plea  not  guilty. 

At  the  trial  before  Richards  C.  B.  at  the  last 
Assizes  for  the  county  of  York^  it  was  objected  on  the 
part  of  the  defendant  that  the  action  should  have  been 
brought  in  the  name  of  another  person  as  well  as  that 
of  the  plaintiff,  it  appearing  that  the  former  had  sub- 
scribed his  name  to  the  note  as  guarantee  or  surety  for 
the  plaintiff.    But  the  objection  being  overruled,  the 
plaintiff  had  a  verdict. 

« 

Raine,  in  shewing  cause  against  a  rule  obtained  last 

(a)  Vide  fTatson  y.  King,  4  Campb,  272 ;  I  Stark,  121,  S.  C. ;  Bloxamv, 
Babbard,  5  Eatt,  407  -,  Heath  y.  Hubbard,  4  East,  1 10 ;  Addison  y.  Overend, 
6  T.  R.  766 ;  Sedgworth  y.  Overend,  7  T.  R.  279.  The  last  two  cases 
crtaKKsh,  that  if  one  of  seyeral  owners  of  a  personal  chattel  bring  an  action 
for  a  tort  for  an  injury  thereto,  the  defendant  must  plead  the  nonjoinder 
of  the  other  owners  in  abatement. 


Saturday, 
June  26th. 


Troyer  lies  at 
the  suit  of  one 
of  the  makers 
of  a  promissory 
note,  especially 
if  the  other 
maker  signed 
as  surety,  (a) 
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1819. 


Anonymous. 


Term,  for  setting  aside  the  verdict  and  entering  a  non- 
suit, was  stopped  by  the  Court. 

Pullock  Serjeant,  in  support  of  the  rule,  contended 
that  the  objection  taken  at  the  trial  was  fatal,  insisting 
that  the  other  party  to  the  note  should  have  been 
joined  in  the  action.     Sed 

Per  Curiam.  The  action  is  well  brought  in  the 
name  of  the  plaintiff  only^  because  he  appears  to  be 
the  principal  debtor.  This  is  not  a  joint  prondssoiy 
note;  it  is  a  promise  to  pay  by  the  plaintiff  alone, 
and  the  name  of  the  other  party  is  only  added  as  a 
surety ;  but  even  if  they  were  both  to  be  considered  as 
debtors,  the  objection  would  not  be  good,  because 
either  might  declare  singly,  and  at  most  the  objection 
should  have  been  pleaded  in  abatement,  and  was  no 
ground  of  nonsuit. 

Rule  discharged. 


Monday, 
June  28th. 


Slade's  Bail. 


Bail  cannot        O^^  ^^  ^^^  ^^^  ^^  ^^^^  ^^^^  offered  to  justify  as  a 
iiousdtceper  if  housekeeper,  and  it  appeared  that  he  occupied  every 

he  occupy  every   room  in  the  house  where  he  lived,  with  the  exception 

room  in  a  '  r 

house  under  a  lease,  except  one,  which  is  reserved  for  his  landlord,  who  pays  all  the  tazes.(a) 


Bui  rejected 
who  had  rented 
a  house,  and 
underlet  the 
same  to  another 
who  paid  the 
taxes,  and  let 
first  floor  to  the 
bail,  but  whom 
landlord  would 
not  accept  as  a 
tenant,  and 
therefore  he 
paid  the  fiill 
rent  to  the  bail, 
who  paid  it  over 
to  the  landlord. 


(a)  See  BoltFs  Bui,  ante  288 ;  Walkei's  Bail,  ante  316.  See  also  Anon. 
Mich,  T.  1816.  Spankie  opposed  the  justification  of  bail,  who  had  some 
time  ago  taken  a  house,  which  he  afterwards  underlet  to  another  whom 
the  landlord  refused  to  accept  as  a  tenant.  The  under-tenant  paid  the 
taxes,  and  let  to  the  bul  the  first  floor  of  the  house.  The  under-tenant 
paid  the  rent  for  the  whole  house  to  the  bail,  who  paid  it  over  to  the  land- 
lord. It  was  contended  that  this  bul  was  not  a  housekeeper,  and  Bajflof 
J.  held  that  he  ought  to  be  rejected. 

It  has  been  held  however  in  the  Court  of  Exchequer,  that  a  person  em- 
ployed by  the  oonmiissioners  in  the  repair  of  water-works,  who  is  idlowed 
a  house  to  live  in  during  the  period  of  his  employment,  for  which  he  pays 
no  rent  or  taxes,  may  be  allowed  to  justify  as  bail.  WiUktmt  v.  JJetkidk, 
2  Price,  8. 
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of  one  in  which  his  landlord  lived ;  that  he  had  a  lease         1819. 
of  the  premises,  but  that  his  landlord  paid  the  taxes.       sladeTbah^ 

Bayley  J.  said,  that  under  these  circumstances 
the  party  could  not  be  considered  as  the  housekeeper, 
"but  gave  time  to  add  and  justify  other  bail. 

E.  Lawes  for  the  plaintiff,  and  Espinasse  for  the 
defendant. 

Taylor's  Bail.  ^^&. 

iVlHE  notice  of  justification  of  one  of  the  bail  in  this   Notice  of  bail 

case  described  the  party  as  A.  B.  of  Cannon  Street  ^street^R^y 
Maad,  without  any  number  of  the  house  in  which  he  ^^e^jjl^^h 
lived,  it  being  admitted  that  Cannon  Street  Road  was  without  giving 

any  number  of 

nearly  a  mile  in  length.  the  house,  held 

suffident,  when 
it  was  sworn 

Hutchinson  for  the  plaintiff,  objected  that  this  notice  ^^j^^^^p^  ' 
was  too  general.  the  btdi,  so  as 

to  serve  him 
with  process.(a) 

Comyn  insisted  that  it  was  sufficient,  particularly 
after  the  plaintiff  had  found  means  of  serving  the  bail 
with  process  on  the  bail-bond,  which  fact  was  sworn 
to  in  the  affidavit. 

Baylet  J.  was  of  opinion,  under  these  circum- 
stances^ that  the  objection  was  not  well  founded,  and 
therefore  permitted  the  bail  to  justify. 

(a)  See  ffeUa^s  Bail,  ante  493,  and  other  cases  in  notes  to  Jackson*  s 
Bail,  T.  Coitar,  5  Taunt.  554. 


Anonymous.  jJ^Tmh. 

M^URWOOD  moved  for  a  rule  to  shew  cause  why  xheCourtwil! 

personal  service  upon  the  defendant  of  the  mas-  todUj^nsewith 

ter's  allocatur  of  the  costs  of  the  day  for  not  proceed-  p««onal  service 
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1819-  ing  to  trial,  should  not  be  dispensed  with,  on  an  affi- 

Akoxymous.  davit  stating  that  the  defendant  kept  himself  withia 

of  themaater'8  ^oors  in  order  to  avoid  personal  service  of  the  process, 

aUiKaiur  for  and  had  been  seen  by  his  neighbours  during  the  days 

view  to  an  at-  when  the  deponent  called  at  his  house  to  serve  him 

affidavitthat^  ^^^^  ^^^  process.     The  affidavits  of  the  neighboun 

d^md^i^ps  di^i  not  state  that  they  saw  the  defendant  in  his  house 

to  avoid  bdng  at  the  verv  hour  that  the  party  called  to  serve  him 

served,  (a)  tr      j 

with  the  allocatur, 

Abbott  C.  J.  As  this  motion  is  probably  made  as 
a  previous  step  to  a  motion  for  an  attachment,  and  may 
be  considered  in  principle  the  same,  I  think  we  cannot 
dispense  with  personal  service.  I  know  of  no  instance 
of  a  similar  application ;  and  unless  some  aathority  is 
cited  to  support  it,  I  think  we  ought  not  to  establish  a 
precedent,  pregnant  with  such  serious  consequences. 
This  is  not  merely  the  case  of  a  person  keeping  out  of 
the  way  to  avoid  the  service  of  a  rule,  but  it  is  to  avoid 
a  demand  of  money,  which  is  an  antecedent  step  to  an 
attachment.  I  am  not  aware  that  the  Court  ever  dis- 
pensed with  personal  service  in  such  a  case^  and  as 
no  authority  is  cited  I  think  we  ought  not  to  grant 
the  rule.  I  know  that  in  a  very  strong  case  from 
Salisbury,  the  Court  refused  a  similar  application.  I 
recollect  an  instance  of  a  person  who  carried  a  powor 
of  attorney  in  his  pocket  for  many  months,  in  expec- 
tation of  meeting  a  man  of  whom  it  was  necessary  to 
make  a  personal  demand  of  money,  and  at  length  he 
succeeded  in  his  object. 

Rule  refused. 

(a)  See  as  to  personal  service  of  an  ejectment,  where  the  affidavit  states 
the  deponent's  belief  that  the  tenant  kept  out  of  the  way  to  avoid  being 
served,  Doe  v.  Roe,  post,  505,  506;  and  as  to  personal  service  of 
notices,  &c.  where  the  person  to  be  served  keeps  out  of  the  way  to  avoid 
being  served,  Tidd,  6th  ed.  62.  And  see  as  to  Uie  personal  service  neces- 
sary before  moving  for  an  attachment,  Tidd,  6th  ed.  811. 
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Doe  on  the  demise  o/'Lovell  against  Roe.  fJZ'mh 

fWlINDAL  moved  for  a  rule  to  shew  cause  why  the  in  ejectment 
service  of  the  declaration  in  ejectment  in  this  ^^^o^f^the  de- 
«^ase  should  not  be  deemed  eood  service.    The  pre-  ciaration,  by 

^  *  nailing  it  to  the 

^loor  of  the  stable,  no  person  being  therdn,  and  then  going  to  the  defendant's  house  and  in- 
arming him  of  what  had  been  done,  held  insufficient  to  groond  a  role  that  the  service  be 
deemed  good,  (a) 


(a)  See  next  case.    It  is  not  suffident  that  a  notice  should  hare  been 
stuck  up  on  the  gateway  of  premises,  where  it  is  not  sworn  that  the  de- 
fendant keeps  out  of  the  way.  Atwnymmu,  Trin,  T.  1 6 1 4.  June  22d.  Huttoch  Declaration  in 
moTed  for  Judgment  against  the  casual  ejector,  on  an  affidavit  that  the  de-  ejectment  stuck 
daration  had  been  stuck  up  on  the  gateway  of  the  premises ;  but  not  ^^  i*^£  the^" 
swearing  that  the  defendant  was  out  of  the  way,  &c.  the  Gomt/  held  it  mm^^g  premises 
iosuffident.    Rule  refused.  is  not  suffident. 

So  it  is  not  suffident  to  state  that  the  deponent  had  called  at  the  te-  unless  i^^ 

nanf  s  house  in  the  morning  and  again  in  the  evening,  and  not  finding  the  jgrp„j-^^  j^^p^ 

defendant  at  home,  had  nailed  the  declaration 'on  the  most  conspicuous  ^^^  ^f  ^^  ^^y^ 

part  of  the  premises.    Anon,  Trin,  T.  22  June^  1813.     Tindal  moved  for  a  j^  ^^^^  ^ 

mle  to  shew  cause  why  the  service  of  a  declaration  in  ejectment  should  not  jpround  a  rule 

be  deemed  suffident,  on  the  ground  that  the  person  serving  the  declara-  that  service 

tion  had  called  at  the  house  of  the  tenant  in  the  morning,  and  again  in  the  may  be  deemed 

..,.,.         .  .  ,       .        .        .,  ,  xi     J    1  good*  It  IS  not 

evening,  and  not  finding  him  at  home  either  time,  he  nailed  the  declara-  lufg^^pnt  (q 

^n  up  on  the  most  conspicuous  part  of  the  premises.    Le  Blanc  J.  held  show  that  the 

that  this  was  insuffident ;  the  case  must  be  carried  farther.    It  should  be  lessor  of  the 

ihewn  that  the  lessor  of  the  plaintiff  had  done  aU  in  his  power,  and  that  Plaintiff  hod 

*^  been  unsucccss- 

otherwise  the  learned  Counsd  must  take  nothing  by  his  motion.  ^^j  *^^  ^^  ^^ 

In  order  to  dispense  with  personal  service  of  a  declaration  in  ejectment,  tempts  to  find 

it  ought  to  appear  that  the  tenant  keeps  out  of  the  way  to  avoid  bdng  the  defendant 

aervwl,  and  the  deponent's  belief  of  that  fact  should  be  stated.    Anon.  ^^^^^^^^^^^ 

TVm.  T.  Wednetday,  June  23,  A.  D.  1 8 13.  Barlow  moved  that  service  of  de  -  therefore  stuck 

daration  in  ejectment  might  be  deemed  good  sendee,  and  the  service  of  rule  up  the  declara- 

nid  also.     The  affidavit  stated  that  the  tenant  had  deserted  the  premises  tion  on  the  prc- 

[15  months,  and  that  the  declaration  had  been  served  on  the  tenant's  ser-  m^"^* 

vant-maid  on  the  premises,  and  that  the  nature  of  the  dedaration  had  been  ^^^V^^/^^' 

explained  to  her ;  but  did  not  go  on  to  state,  that  they  had  searched  for  ^^  whore  te- 

the  tenant  and  did  not  find  him,  and  that  they  did  not  know  where  he  nant  had  left 

was  to  be  met  with,  and  that  they  believed  he  kept  out  of  the  way  to  premises,  not 

avoid  being  served.    Bayley  J.  said  it  was  not  suffident.  f**^  ?^^*5® 

«        .^  j/  «       ^      ^  mr^,^     ^..  ,...i_      ^  lessor,  &c.  Old 

See  also  Doe  ex  dem.  Lowe  v.  Roe,  East.  T.  1814,  April  14th.     Cross  not  know  where 

moved  for  judgment  against  the  casual  ejector,  on  an  affidavit  that  the  ]ie  was,  not  suf- 
declaration  had  been  stuck  upon  the  house,  there  being  nobody  in  it,  ficient. 
and  the  neighbours  believing  that  the  tenant  in  possession  had  absconded.  Affidavit  to 
—the  affidavit  did  not  state  the  deponent's  belief  of  the  defendant's  ground  a  mo- 
keeping  out  of  the  way  to  avoid  the  service.     Dampter  J.    It  is  not  suffi-  ^^^^  airainrt' 
cient  to  entitie  you  to  sign  judgment,  that  nobody  is  in  the  house.    If  the  the  casual  eject 
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18 19.  mises  mentioned  in  the  declaration  were  stables^  an 
Doe"  the  deponent  went  to  the  premises  to  serve  the  decia 
'V^f^f  ration,  but  finding  no  person  in  possession  he  nailed 
copy  of  the  declaration  against  the  door,  and  th 
went  to  the  dwelling  house  of  the  defendant,  and  in- 
formed him  what  he  had  done.  The  Court  said  this 
affidavit  was  not  sufficient  even  for  a  rule  to  shew 
cause,  because  the  deponent  had  not  done  what  he 
might  reasonably  be  expected  to  do  for  the  purpos 
of  properly  serving  the  declaration. 

Rule  refused. 

or,  where  no        possessioii  is  actually  Tacant,  you  most  proceed  as  sucb ;  but  on  dedded 
one  was  in  the      cases  almost  any  thing  in  the  house  will  prevent  it,— as,  smaU  beer  being 

dcdfuit^n  was    "*  *  **^^>  ^  ^^^'  ^^^»  °'  ^y  "*  a  bam.    Besides,  your  affidavit  to 

stuck  up  there-     fP^und  this  motion  should  state  the  deponent's  belief  that  the  tenant 

on,  must  state      kept  out  of  the  way,  or  absconded,  for  the  purpose  of  aroiding  the  service. 

the  deponent's      n^ie  refused. 

belief,  that  the 

the  party  absconded  with  a  view  to  avoid  the  service. 


Wednesday, 
June  16th. 

The  affida^t 
upon  which  to 
move  for  judg- 
ment agunst 
casual  ejector, 
where  the  te- 
nant has  ab- 
sconded, must 
state  that  the 
copy  of  de- 
claration was 
left  as  well  as 
adOBixcd  on  the 
premises,  and 
that  the  depo- 
nent has  used 
due  means  to 
find  out  such 
tenant's  resi- 
dence, and  ve- 
rily believes  he 
has  absconded. 


Dob  dem.  Tarluy  against  Roe. 

d^OMYN  moved  for  a  rule  nisi  for  judgment  against:^  ^ 
casual  ejector^  and  that  rule  might  be  served  ulm::^^ 
the  same  manner  as  the  declaration,  upon  an  affidavits  -9 
stating  that  the  tenant  in  possession  had  absconded  to^=:^ 
avoid  arrest,  and  that  the  declaration  was  nailed  upoDMr~^^] 
the  outer  door  of  the  house. 


Bayley  J.    You  ought  to  have  shewn  that  yo 
left  the  declaration  there.     Upon  amending  your  affi- 
davit, you  may  take  a  rule  nisij  and  you  may  affix  the 
rule  nisi  in  the  same  way. 

Comyn  accordingly  obtained  a  fresh  affidavit,  stat- 
ting,  ''  That  deponent  did  on,  &c.  affix  and  leave  on 
the  outside  of  the  street  door  of  the  messuage  and  pre- 


{a)  Sec  the  notes- to  the  last  case. 
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xnises  in  declaration  mentioned,  a  true  copy  of  the 
declaration  hereunto  annexed,  and  notice  thereunder 
Tv-iitten ;    the  same  messuage  being  entirely  shut  up 
a^nd  deserted.    And  this  deponent  further  saith,  that 
he  has  made  diligent  inquiry  after  John  Dixon,  the 
late  tenant  in  possession  of  the  said  premises^  and 
^om  this  deponent  hath  been  informed  and  verily 
believes   is   possessed  of  the  lease  thereof,   but   this 
deponent  doth  not  know,  nor  can  he  learn  where  he 
fiow  resides  or  can  be  found,  so  as  to  serve  him  with  a 
copy  of  the  said  declaration  and  notice,  but  this  de- 
ponent verily  believes  that  he  has  absconded  to  avoid 
being  arrested  for  debt."     Upon  this  affidavit  a  rule 
^si  w2fe  obtained. 
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Doe 

a^ai/ist 

KOE. 


Walters  against  Mace. 


Monday^ 
June  28th» 


4  CTION    against    the   defendant    for   maliciously  Where  the  de- 
charging  the  plaintiff  with  felony,  and  obtaining  that  defendant 
a  warrant  and  imprisoning  him  and  causing  him  to  be  «  R^^^^^n 
examined  before  a  justice  of  the  peace :  with  a  count,  oi  WaterfarkM 

"  *  the  county  of, 

&c  and  charged  plaintiff  with  felony,  &c"  and  it  was  proved  that  the  title  of  the  magistrate 
was  "  R.  C.  Baron  of  ff^tderparky  in  the  county,  &c."  Held,  that  this  was  a  fatal  va- 
nance,  (a) 

(a)  In  AhUhol  v.  Bristouf,  2  Marsh,  Rep.  159.  a  case  is  mentioned  by  Gibbs 
C.  J.  in  which  Lord  Kenyan  ruled  in  an  action  for  medicines  alleged  to  have 
been  furnished  to  the  defendant's  wife  Mary,  that  the  delivery  to  his  wife 
£&*xai«fAnughtbe  proved,  the  defendant's  wife  being  the  material  word.  See 
also  Pvrcdl  v.  A/acnanutra,  as  cited  by  Lawrence  J.  9  Eaat,  163.  But  the 
nusnomer  of  a  third  person  is  in  general  fatal.  Keen  v.  Tkermayy  15  Easty 
161  \  ffutchkuoH  V.  Piper,  4  Tauni.  810.  Wines'  Rep.  8.  thgugh  the  mis- 
nomer of  one  of  the  parties  sued  is  not  material  on  the  general  issue,  where 
the  identity  is  proved.  Dickenson  v.  Bowes,  16  Easi,  110.  See  also  1 
Stark.  47.  where  a  variance  was  discovered  between  the  name  of  one  of 
the  indorsers  as  it  was  stated  in  tbe  declaration,  and  the  name  which 
appeared  upon  the  bill,  the  name  being  in  the  one  place  PkUUp  Phillips 
and  in  the  other  PhiUip  Phillip,  and  it  was  held  imiftaterial.  In  the.  case 
of  Blackmore  y.  Flemgng,  7.  T.  R.  446.  where  an  action  was  brought  on  a 
judgment  and  md  tid  record  was  pleaded,  and  on  the  day  given  to  pro- 
duce the  record  it  appeared  that  in  the  former  cause  the  defendant  was 
sned  as  the  Right  Honourable  Hatnilton  FUmyng  Earl  of  fFigtown,  having 
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1819. 

Walters 
against 
Mace. 
W  h  ercthe  de- 
claration stated 
that  the  defend- 
ant spoke  these 
words  of  the 
plaintiff  :«7%w 
u  my  umbrella 
and  he  stole  it, 
&c."  Held, 
that  thb  was 
not  supported 
by  proof  of  the 
words  '*  It  is 
my  umbrella 
and  he  stole  it, 
&c."  the  um- 
brella not  being 
present.  (6) 


for  words  imputing  felony.  The  first  and  second  count 
of  the  declaration  alleged,  that  the  defendant  went  b 
fore  Richard  Cavendishy  Baron  Waterpark  of  Water- 
fork  in  the  county  of  Corky  in  the  kingdom  o(  Ireland^ 
being  a  Justice  of  the  Peace  in  and  for  the  county,  an 
maliciously  and  without  any  re<i3onable  or  probabl 
cause,  charged  the  plaintiff  with  felony  and  obtained 
warrant  under  which  he  was  arrested  and  examined 
before  the  said  justice  upon  the  said  charge  of  felony 
The  third  count  alleged  that  the  defendant  spoke 
the  following  words  of  slander,  of  and  concerning  th< 
plaintiff.  "  This  is  my  umbrella  and  he  stole  it  fix)m 
my  back-door,"  and  special  damages  were  laid.  At  th 
trial  before   G arrow  B.  at  the  last  Assizes  for  the 


privilege  of  peerage,  and  in  this  action  he  was  called  HamUiim 
Esquire  commonly  called  Earl  of  WigtowHy  without  noticing  that  the 
action  was  brought  against  him  as  a  peer,  this  was  held  to  be  a  fiul 
of  record,  and  leave  was  given  to  the  plaintiff  to  amend  lua 
on  payment  of  costs,  and  the  defendant  to  be  at  liberty  to  plead  de 
But  in  the  case  of  Lord  Suffield  v.  Bruce,  2  Stark.  176.  where  it  a] 
on  the  production  of  the  record  described  in  the  declaration,  that  the  de 
fendant  was  styled  in  that  record  Baron  Sujield,  but  in  the  allegation  i 
present  action  he  was  described  as  the  Right  Honourable  the  Earl  ol 
Suffield,  Lord  EUenbomugh  overruled  the  objection  on  its  being 
on  the  part  of  the  plaintiff  that  it  would  be  proved  that  both  names 
intended  to  apply  to  the  same  person.    Sec  also  the  King  v. ,  wide! 


is  cited  9  East,  163.    In  the  case  of  Doc  on  the  dem.  of  the  Mayor,  AI — 
dcrmcn,  Capital  Burgesses  and  Commonalty  of  Maiden  v.  Miller,  1  Bartu.  '• 
&  ^Id.  69U.  where  a  demise  was  laid  by  the  mayor,  aldermen,  &c.  of 
borough  town  of  Maiden,  and  it  appeared  on  the  trial  that  the  name 
the  corporation  according  to  the  charter  was  *'  the  Mayor,  &c.  of  M, ' 
without  the  words  Borough  Town ;  it  was  held  that  tlus  was  no  vari- 
ance, as  it  appeared  fix>m  the  charter  which  was  in  evidence  that 
was  a  borough  town :  and  it  was  held  to  be  no  variance  that  tiw  nam^ 
was  called  Maldon  instead  of  Maiden,  the  two  words  being  idem  sammm. 

(6)  So  if  the  words  be  laid  in  the  third  person,  as  '*  He  deaerres  to  be 
hanged  for  a  note  he  forged  on  A."  proof  of  words  spoken  in  the  second 
person,  as  **  You  deserve,  &c.*'  will  not  support  the  dedaration ;  for 
there  is  a  great  difference  in  the  effect  produced  by  the  two  modes  of 
expression.  jivariUo  y.  Rogers,  BuUer  Pri,  5.  The  same  point  has  been 
held  on  an  indictment  for  speaking  words  of  a  justice  of  the  peace, 
where  the  words  spoken  were  **you  are  a  peijnred  justice,  &c."  and  the 
words  charged  in  the  indictment  to  have  been  spoken  were  **  he  is  a  per- 
jured justice,.  &c.'*    The  King  v.  licny,  4  T.  R.  217.      So  it  hsA  been 
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county  of  Stafford^  Lord  Waterpark  being  examined  as 
a  witness  in  support  of  the  first  and  second  counts  of 
the  declaration,  stated  that  his  proper  names  and  titles 
were  Richard  Cavendish^  Baron  Waterpark  of  Water^ 
park  in  the  county  of  Cork  in  the  kingdom  of  Ireland^ 
and  not  Baron  Waterpark  of  Waterfork.  In  support  of 
the  count  for  slander  the  words  proved  were  these.  "  It 
is  my  umbrella  and  he  stole  it  from  my  back-door.'^  It 
was  objected  at  the  trial  that  these  were  fatal  variances ; 
first,  because  there  was  no  such  person  in  existence  as 
Richard  Cavendish,  Baron  Waterpark  of  Waterfork  in 
the  county  of  Cork  in  the  kingdom  of  Ireland;  and  se- 
condly, that  the  words,  "If  is  my  umbrella" — were 
very  different  in  sense  and  meaning  from  the  words 
"  Iftis  is  my  umbrella ; "  it  appearing  in  evidence  that 
the  umbrella  which  the  plaintiff  was  alleged  to  have 
stolen  was  not  present  at  the  time  the  words  were 
spoken.  The  learned  Judge  acquiesced  in  both  objec- 
tions, and  directed  a  nonsuit. 

W.  E.  Taunton  last  Term  obtained  a  rule  nisi  for 
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liolden,  that  a  count  for  words  spoken  affirmatiyely  is  not  supported  by 
proof  that  they  were  spoken  by  way  of  interrogation.    Barnes  v.  HtMo- 
lOi^,   8  T.  R.  150.    But  when  the  effect  of  the  words  is  stated  in  the  de- 
dburation  it  is  not  always  essential  that  the  identical  expressions  should  be 
•et  forth:  as  when  the  words  laid  in  the  declaration  were,  '*  You  are  a 
tiiiefy  you  stole  one  of  my  sheep  and  killed  it,"  and  the  words  as  proved 
in  eridence  were,  "  You  stole  my  sheep  and  killed  it, "  and  this  was  ob- 
jected to  as  a  material  variance,   Lord  EUenborough  overruled  the  objec- 
tbn,   observing  that  the  words  "  you  killed  it "  shewed  that  one  sheep 
only  was  meant    Robinson  v.  WilUs,  2  Stark,  194.    Where  the  words 
hid  in  the  declaration  were  "  she  is  a  great  thief,  she  ought  to  have  been 
transported,  it  was  held  that  these  words  were  not  proved  in  substance  by 
tlie  words  ''  she  is  a  bad  one,  she  ought  to  have  been  transported."  Han- 
t9ck  y.  WhUer,  7  Taunt,  205 ;  2  3farsh.  502,  S.  C.  The  particular  expres- 
ikm  must  be  set  forth  in  the  declaration ;  and  a  general  statement  that  the 
defendant  charged  the  plaintiff  with  being  in  insolvent  circumstances,  or  in 
such   general  terms,  inll  be  bad  even  after  verdict.      Cook  v.  Cox,  3 
M.icS,  110 ;  6  Taunt,  169.    Hence  it  seems  material  that  the  words 
riiould  be  stated  with  preclnon ;  and  the  smallest  variation,  even  in  a 
letter,  if  it  alter  the  meaning  of  the  words  employed,  will  be  a  fatal  ob- 
jection. 

2  M 


Mace. 
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1819.         setting     aside    the    nonsuit    and   obtaining    a 

Walters  *"^*'»  ^^^  Jervis  now  shewed  cause;  but  the 
yfo^ut  called  on  Taunton  to  support  his  rule;  and  taking' 
the  second  objection  first^  he  urged  that  the  plain- 
tiff was  not  tied  down  to  any  particular  umbrella 
alleged  to  have  been  stolen.  It  must  be  taken  that 
the  words  set  forth  in  the  declaration  were  a  substan- 
tive charge  and  imputation  of  felony.  If  so,  the  words 
proved  in  evidence  to  have  been  spoken  supported  the 
substantive  charge,  and  it  signified  nothing  whether 
the  article  charged  to  have  been  stolen  was  present  or 
absent  at  the  time  the  slander  was  uttered.  It  was 
not  the  less  an  imputation  of  felony,  because  the 
article  was  not  present,  the  substance  of  the  charge  in 
issue  being  proved.  The  case  of  Hall  v.  Smith,  (a)  is 
precisely  in  point :  there  the  plaintiff  declared  that  he 
had  been  a  wool-stapler  at  Cirencesterj  and  was 
Brewer  at  Oxford,  and  that  the  defendant  spoke  of  him 
as  such  trader  these  words  : ''  Mr.  Hall  and  Mr.  Brook, 
have  both  been  bankrupts,  and  Mr.  Hall  at  Cirence. 
ter/'  and  gaye  no  evidence  of  his  having  been  a  wool 
stapler,  but  only  that  he  was  a  brewer  at  Oxford,  an 
proved  the  words  spoken  to  have  been  these,  "  He 


a  bankrupt  at  Cirencester,  8cc.''  and  the  Court  held  thai 
this  proof  sustained  the  allegation  that  the  words 
spoken  of  him  in  his  trade  of  a  brewer,  for  a  trader  ai 
Oxford  may  be  .a  bankrupt  at  Cirencester.  In  tha 
case,  the  words  proved  did  not  relate  to  either  of  th< 
trades,  but  inasmuch  as  the  gravamen  of  the  charge 
was  that  the  plaintiff  was  a  bankrupt,  the  Court  wa9 
of  opinion  that  the  words  were  substantially  proved. 
So  in  the  present  case,  the  gravamen  of  the  charge  is 
that  the  plaintiff  stole  an  umbrella,  and  it  is  of  no  im- 
portance, with  reference  to  that  charge,  whether  the 
words  be,  "  This  is  my  umbrella,'*  or  "  It  is  my  um- 
brella, and  the  defendant  has  stolen  it,"  the  variance 

{a)  IM.&S,  287. 
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being  wholly  immaterial.    As  to  the  second  point,  the         18 19. 
variance    between  fVaterpark  and  Waterfork  is   also      Walters 
altogether  immaterial,  because  the  description  of  the        against 
titles  of  the  magistrate,  before  whom  the  charge  of 
felony  was  made,  is  only  matter  of  inducement  in  the 
declaration,  and  at  all  events  the  words  "  Baron  Water- 
park  of  Waterfork  in  the  county  of  Cork  in  the  king- 
dom of  Ireland/^  are  only  surplusage,  and  need  not 
have  been  set  out ;  for  most  certainly  if  it  had  been 
said  that  the  defendant  appeared  before  one  Richard 
Cavendish  Barou  of  Waterpark,  that  would  have  been 
a  sufficient  description  of  the  noble  Lord,  because  it 
would  be  giving  him  the  title  by  which  he  was  usually 
known  in  the  world,  and  it  was  not  necessary  to  go  on 
and  state  the  name  of  the  place  from  which  he  took  his 
title.     The  case  of  Alcorn  v.  Westbrook,  (a)  goes  much 
beyond  this.    That  was  an  action  on  the  case,  upon  a 
promise  to  deliver  up  a  bond,  whereby  one  Lord  Viscount 
Gave  became  bound  to  the  plaintiff's  testator  in  the 
sum  of  300/.  and  it  was  objected  that  the  bond  was 
not  rightly  described  in  the  declaration,  for  there  it 
Was   Lord  Viscount  Gave,  whereas  the  bond  deposited 
and  proved  to  be  demanded  was  entered  into  by  Lord 
Viscount  Gage;  but  the  Court  after  taking  time  to  con- 
sider of  the  case,  in  the  result  they  were  unanimously 
of  opinion  that  the  action  was  well  laid,  for  the  word 
Gave  was  only  surplusage.      [Bayley  J.   He  was 
rightly  called  in  other  parts  of  the  record  and  in  other 
parts  of  the  bond,  as  the  bond  was  set  out,  and  ^here- 
fore  the  Court  considered  that  there  being  two  incon- 
sistent parties  to  the  bond,  they  were  at  liberty  to  reject 
the  name  of  Gave  as  surplusage].    The  proof  of  all 
the  titles  of  the  magistrate  described  in  the  declaration 
is  no  part  of  the  plaintifPs  case,  nor  could  the  plaintiff 
be  required  strictly  to  prove  them.    At  the  trial  there 

(fl)  1  muf.  115. 
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18 19-         was  no  inquiry  made  whether   there  was  any  other 
Walters       Hoblc  Lord  of  the  same  name,  nor  whether  Waterfork 

STcE*'  ^^^  ^^  ^^^  place  of  his  residence,  and  non  constat^  but 
the  noble  Lord  lived  at  a  place  called  Waterfork.  It 
was  not  necessary  that  the  plaintiff  should  set  out 
the  noble  Lord's  titles  with  that  sort  of  certainty  that 
was  to  be  found  in  his  patent.  He  then  referred  to  the 
following  case,  which  was  stated  to  have  occurred  a 
few  years  ago  :  the  defendant  demurred  to  a  declara- 
tion, which  began  in  the  following  manner,  ''X  N. 
commonly  called  G.  N.  of  C.  /).  in  the  county  of  so 
and  so  ;"  and  the  counsel  in  support  of  the  demurrer 
contended  that  the  alias  dictum  ought  to  be  put  after 
the  description  of  the  place,  urging  that  the  rule  of 
law  was,  that  where  a  person  is  described  with  an  aliaSy 
it  ought  to  be  after  the  full  description  of  the  name 
which  preceded  it ;  and  the  Court  on  that  occasion 
said,  "  We  arc  not  to  presume  but  that  the  man  was 
christened  by  the  whole  name  set  out."  Mr.  Baron 
Wood  argued  the  demurrer,  and  his  objection  was  met 
by  this  observation  :  "  If  there  be  any  possible  case  i 
which  the  plaintiff  is  right,  you  are  wrong,  for  there  is 
nothing  to  shew,  but  that  the  man  may  have 
christened  by  the  whole  name  however  nonsensical  i 
may  appear,  and  we  will  not  presume  that  the  plain 
tiff  is  wrong,  until  you  shew  that  he  is/' (a)    So  here. 


(a)  Vide  Scott  v.  Soansy  3  East.  Ill,  where  it  was  held  that  the  deCend- 
ant's  being  sued  by  the  name  of  Jonathan  otherwise  Jokn  Sotmt,  a  m^ 
cause  of  demurrcrto  the  declaration,  for  it  should  be  intended  thatJomatkam 
otherwise  John  was  all  one  Christian  name.    But  where  a  defendant  was 
sued  as  Ifenry  Prevost  late  of  London  merchant  otherwise  called  Henri 
''  Henry  Pre-       Prevost,  and  the  defendant  pleaded  in  abatement  that  he  was  baptized  by 
voft  late  of  Aon-    the  name  of  Henri  and  was  always  called  by  the  Christian  name  of  Hemy 
irti  ™*^*^  c^led    ^^^^^^*  otherwise  called  Henri  Prevost,  the  plea  was  holden  bad  opon  de- 
Henri  Prevost  "    murrer.  Caumont  v.  Prevost,  Trin,  T.  1816.  June  20th.  The  defendant  was 
held  a  good  de-    stiled  in  the  commencement  of  the  declaration  Henry  Prevost  late  ofLm" 
scription  of  de-     ^;,  merchant  otheru'ise  called  Henri  Preiwt.     In  the  rest  of  the  dedara- 
D^ea^  '  b  ^        ^°"'  ^^  ^^  alluded  to  by  the  terra,  the  said  defendant.    Plea  in  abate- 
ment, ment,  that  the  defendant  was  baptized  in  the  name  of  Henri  and  waa 


always  called  by  the  Christiaii  name  of  Henry  Prewut  otherwise  called 
Hemri  Prevott,  General  demurrer.    The  following  cases  were  cited :  Grif- 
JUh  V.  Middleton,  Cro,  Jac,  425.  where  it  was  held  that  Piers  was  to  be 
cxnuddered  the  same  name  as  Peter :  and  the  Ch.  J.  siud  that  whisre  one 
was   sned  by  the  name  of  Sanders  and  his  name  was  Alexander,  yet  it 
was  held  to  be  wdl  enough ;  and  that  Joan  and  Jane  are  but  one  name, 
alftboagh  Agneis  and  Ann  Gillian  and  Julian,  are  all  different  names. 
Doumes  y.  Hathway,   2  RoU,  Abr.  136.  pi.  1 1 ;    Evans  y.  King,    WtUes, 
S54;  Scott  T.  SoanSf  3  East,  111.      Bayky  J,  In  the  case  of  Scott   v. 
Soon*,  the  Court  only  said  he  might  be  called  by  that  name ;  and  here 
there  are  other  words  interposed— J7(?»ry  Prevost  late  of  Ixnidon  mer- 
chant, which  we  cannot  take  as  part  of  the  Christian  name  ;  and  it  is  also 
^emy  otherwise  called  Henri,  which  a  man  may  be ;  he  cannot  have  two 
Christian  names,  but  he  may  be  called  by  two  names.     Lord  Ellenborough 
Ch.  J.  It  is  impossible  to  incorporate  the  whole  description  as  a  Christian 
late  of  London  merchant^  that  is  agunst  all  sense. — Judgment 


Mace. 
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in  the  absence  of  all  evidence,  the  Court  will  presume         1819. 
that  lord  Waterpark  lived  at  IVaterfork.     In  the  case 
of  the  King  v.  Lookup,  referred  to  in  Purcell  v.  Macna-        agaimj 
mora  (a)  which  was  an  indictment  for  perjury  assigned 
upon  an  answer  filed  to  a  bill  in  Chancery,  it  appear- 
ed that  the  indictment  stated  the  bill  to  be  directed  to 
Robert  Lord  Henley,  &c.  whereas  in  fact  it  was  directed 
to  Sir  Robert  Henley,  Kt,  See,  and  it  being  objected  that 
this  was  a  variance,  the  Court  over-ruled  the  objection. 
[HoLROYD  J.   The  way  that  case  is  to  be  understood 
is  this— that  the  bill  was  alleged  to   be  directed  to 
Robert  Lord  Henley,  though  in  fact  the  bill  was  di- 
rected to  Sir  Robert  Henley,   who  at  the  time  of  the 
indictment  was  created  a  peer.     The  allegation  was 
true ;   and  there  being  sufficient  certainty  in  the  evi- 
dence that  there  wqls  no  other  Robert  Lord  Henley, 
proof  that  it  was  presented  to  Sir  Robert  Henley,  who 
had  been  Chancellor  but  had  in  the  mean  time  been 
ereated  a  peer,  was  held  sufficient.     That  is  the  way  I 
Iiave  always  understood  that  case.      Best  J.  He  wsls 
described  Robert  Lord  Henley,  Keeper  of  the  Great 
Seal,    and  there   was   no   other   Robert   Lord  Henley 
proved  to  be  in  existence  at  the  trial.     Now  there  may 


for  the  plaintiff. 

(o)  9  East,  157. 
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18 19.        be  another  Lord  Waterpark  in  existence.]     It  lies  up^ 
Walters       on  the  defendant  to  prove  that.     [Abbott  C-  J.  You 

Mace!        ^^  *^  make  out  your  case.      You  are  to  prove  that 
the  defendant  went  before  a  justice  of  the  peace  for 
the  county  of  Stafford  of  the  name  of  Baron  Water^ 
park  of  Waterfork.    Now  you  have  never  proved  that 
his  name  is  Baron  Waterpark  of  Waterfork.      It  is  the 
place  that  gives  the  title ;  and  you  have  not  proved 
that  his  residence  was  at  a  place  called  Waterfork^ 
The  noble  Lord  in  this  case  is  described  in  the  declar 
ration  as  being  one  of  his  Majesty^s  Justices  of  the 
Peace  in  and  for  the  county  of  Stafford ;  and  all  that 
is  necessary  to  shew  is,  that  he  is  the  person  meant* 
[Best  J.    This  is  not  like  the  case  of  the  King  v» 
Lookup,  because  there  is  only  one  Lord  Keeper  of  the 
Great  Seal,  whereas  there  may  be  an  hundred  Magis- 
trates in  the  county  of  Stafford.^      Still  it  resolves  it- 
self into  a  question  of  identity  ;   and  the  only  point  is^ 
whether  this  was  the  person  bond  fide  intended  by  the 
declaration,    the  noble  Lord's  title  not  being  at  all 
material.    [Abbott  C.  J.  The  true  description  of  the 
place  from  which  a  nobleman  takes  his  title  is  of  the 
utmost  importance,  because  it  is  the  description  of  a 
name  of  dignity,  and  is  the  only  means  of  distinguish- 
ing the  title  of  the  party,  as  matter  of  identity,  because     - 
there  may  be   several  noblemen  of  the  same  name. 
To  illustrate  this,  there  is  Lord  Doughs  of  Douglas, 
and  Lord  Douglas  of  Lochleven;  Lord  Grey  de  WU-    » 
loughby,  and  another  Lord  Greif  of  some  other.descrip— 
tion ;   and  so  of  several  other  noblemen.]     But  if  it  is 
a  question  of  identity  the  objection  to  the  description 
may  be  cured  by  evidence.    The  case  of  Purcell  v* 
Macnamara  (a)  in  principle  was  in  favor  of  this  argu- 
ment.    Under  these  circumstances  it  was  submitted, 
that  the  nonsuit  ought  to  be  set  aside  and  a  new  trial 
granted. 

{n)  9Etut,  157. 
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Abbott  C.  J.     I  think  the  nonsuit  was  right  on        18 19- 
both  grounds.     It  appears  to  me  that  we  must  under-      Walters 
stand  the  allegation  in  this  declaration,  that  the  defen-        m!*'**' 
dant  went  before  Richard  Cavendish,  Baron  Waterpark 
of  Waterfork  in  the  county  of  Cork  in  the  kingdom  of 
Ireland,  as  containing  the  description  of  the  name  of 
dignity  of  the  person  before  whom  the  defendant  went 
to  prefer  the  charge  which  is  the  subject  of  the  action. 
It  infers  that  he  did  not  go  before  any  person  whose 
name  was  Richard  Cavendish,  and  whose  title  of  dig- 
mty  was  Baron  Waterpark,  of  Waierparky  but  Richard 
Cavendish,  Baron  of  Waterfork,  and  that  it  must  be 
understood  to  mean  a  different  person  from  that  intend- 
ed in  this  declaration.     As  to  the  second  point,  I  am 
of  opinion,  that  the  variance  from  the  word  this,  as  in- 
trodaced  into  the  declaration,  is  fatal.    The  words  set 
forth  in  the  declaration  are  these :  '^  This  is  my  umbrella, 
and  he  stole  it  from  my  back-door.'*    The  words  proved 
are,  '^  It  is  my  umbrella,  and  he  stole  it  from  my  back- 
door.''   Now  although  the  exact  words  need  not  gene- 
rally be  proved,  yet  it  is  necessary  that  they  should  be 
substantially  proved ;  here  the  words  are  not  substanti- 
ally proved.    The  word  this  has  reference  to  something 
supposed  to  be  present ;  the  phrase  it,  is  equivocal:  it 
may  be  used  of  a  thing  present,  or  absent ;  as  for  in- 
stance, if  used  in  this  way,  "whose  is  this?** — " J^  is 
my  umbrella,'*— or  "  what  is  this  ? "  "  It  is  my  umbrella.'* 
In  the  way  in  which  the  words  are  alleged  in  the  decla- 
ration, the  party  is  supposed  to  be  speaking  of  a  thing 
actually  present.     If  the  umbrella  had  been  proved  to 
be  present  at  the  time  of  the  conversation,  though  the 
defendant  spoke  of  it  in  the  way  proved,  I  should  have 
thought  it  not  necessary  to  prove  the  words  exactly  as 
they  are  laid ;  but  the  umbrella  was  not  present,  and 
therefore  the  word  it,  as  proved,  must  be  understood  to 
have  been  used  with  reference  to  something  absent, 
whereas  the  declaration  alleges  the  words  to  have  been 
spoken  of  something  present.    As  the  words  proved  do 
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1 8 1 9.        not  shew  that  the  defendant  was  speaking  of  something 
Walters      present,  I  think  the  word  it  is  a  material  variance  from 
Mac'c!        ^^^  declaration,  and  consequently  on  both  gromids  this 
nonsuit  is  right. 

HoLROYD  J.  (a)  It  appears  tome  ako  that  the  non- 
suit is  right,  though  I  regret  the  necessity  of  deciding 
that  the  party  should  be  nonsuited  upon  variances  of 
this  kind.  But  the  plaintiff  by  making  his  election  to 
declare  that  the  defendant  appeared  before  a  particular 
person,  giving  that  person  a  certain  specific  description 
in  the  declaration,  is  bound  to  prove  it  strictly ;  hav- 
ing misdescribed  him,  he  does  not  prove  that  the  de- 
fendant appeared  before  the  person  whom  he  alleges 
in  his  declaration  that  he  did  appear  before.  With  res- 
pect to  the  other  objection,  as  to  the  variance  between 
the  words,/'  This  is  my  umbrella,  and  he  stole  it  from 
my  back-door;"  and  "  It  is  my  umbrella,  and  he  stole 
it  firommy  back-door,''  I  think  that  is  a  variance  which 
we  cannot  get  over,  because  the  words  as  laid  in  the 
declaration  import  a  thing  which  is  present,  whereas 
the  words  proved  to  have  been  spoken  had  reference  to 
a  thing  absent ;  we  cannot  say  that  they  are  substanti- 
ally the  same  words,  however  they  might  be  if  the  um- 
brella had  been  present.  If  at  the  time  the  words  were 
used,  the  umbrella  was  in  fact  present,  I  should  be  of 
opinion  that  those  words  would  be  sufficient  to  satisfy 
the  declaration ;  but  inasmuch  as  it  was  absent,  and  the 
declaration  speaks  of  it  as  being  present,  I  am  of 
opinion  that  they  were  not  the  words  described  in  the 
declaration.  It  appears  to  me  therefore,  that  acting 
upon  the  rules  of  law  we  are  bound  to  sustain  this  non- 
suit. 

Best  J.  It  is  impossible  to  say,  that  "  Baron  Wo- 
terpark  of  ffaterfork/*  can  be  construed  into  a  suffi- 

(a)  Bayley  J.  had  left  the  Court. 
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cient  description  of  the  place  from  whence  the  noble         1819» 
Lord  takes  his  title.    The  description  given  is  a  descrip-      waiters 
tion  of  part  of  the  noble  Lord's  title,  because  he  takes         mace! 
the  title  from  the  place  in  which  he  was  bom,  or  where 
his  property  is  situated,  his  title  being  Baron  Waterpark 
of  Waterpark,     In  the  same  way  we  speak  of  Earl  of 
such  a  place,  and  Duke  of  such  a  place,  which  imports 
the  honor  which  has  been  conferred  by  the  King  upon 
the  party.     It  is  part  of  the  title,  when  you  say  a  man 
is  Earl  or  Duke  of  such  a  place.  In  this  case,  there  being 
a  misdescription  of  the  noble  Lord,  in  calling  him  Baron 
Waterpark  of  Waterfork,  instead  of  Waterpark,  I  think 
it  is  impossible  to  get  over  the  objection.     As  to  the 
second  objection,  there  is  a  manifest  dilference  between 
this  and  it.    When  the  defendant  says  "  It  is  my  um- 
brella,'* he  is  speaking  of  something  that  is  absent, 
whereas  the  words  in  the  declaration  have  reference  to 
something  present  at  the  time  they  were  spoken.    The 
case  of  Hall  v.  Smith  (a)  is  distinguishable  from  the 
present,  because  that  did  not  proceed  upon  any  sup- 
posed difference  between  the  words  laid  and  the  words 
proved,  but  whether  the  words  were  properly  introduced 
and   proved  with  reference  to  the  gravamen   of  the 
charge,  the  defendant  there  having  spoken  of  the  plain- 
tiff in  allusion  to  his  trade.     The  words  proved  in  that 
case  were  sufficient  for  the  purpose  of  shewing  that 
they  were  spoken  of  the  plaintiff  in  his  trade ;  for  whe- 
ther he  spoke  of  his  trade  at  Oxford  or  elsewhere,  was 
a  matter  quite  immaterial,  because  the  foundation  of 
the  action  was  the  slander  upon  him  as  a  tradesman, 
and  the  law  would  supply  the  defect  in  the  proof  of 
the  precise  words ;  but  the  case  is  very  different  when 
you  come  to  speak  of  the  meaning  of  the  words.    I  am 
of  opinion  that  the  words  set  out  in  this  declaration  are 
very  different  from  the  words  proved,  and  therefore  I 
think  the  nonsuit  right. 

Rule  discharged. 

(a)    1  jif.  &  5.  287. 
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1819. 


jt^^'L  Swallow  against  Beaumont. 

In  covenant,  A  CTION  of  covenant.    The  declaration  set  forth, 
ting  out  the  ^^^  ^^^d  in  the  following  manner,  viz.-^*'  It  was 

ration^'stoted*"  ^^^^^^^^sed  amongst  other  things,  that  as  well  for  and  in 

that  "it  was  wit-  consideration  of  the  sums  of  money  which  the  sai 

nessed  amongst  i../*.,,,        i  ii*  • 

other  things,  plaintili  had  already  expended  in  erectmg  a  steam 

^idcratiir  engine,  a  blasting  fiimace,  and  other  buildings  requi 

of,  &c.**  and  git©  and  necessary  for  the  purpose  of  smeltinir  iron  ore 

part  of  the  con-  .  „.t^  fiiii. 

sidcrations  pig  ore,  &c.  m  Dovecoat  close,  and  other  closes  tn 

th»e  wasno  ^^^^  expressed.*' — At  this  word,  the  statement  of  th 

word  in  the  dc-  consideration  concluded,  and  there  was  nothing  in  th 

daration  to  an-  '  ° 


UKUOUUIl   iU  OH- 

swertothe  declaration  to  answer  to  the  words  as  well.  Pleas- 
Held,  timtlhis'  won  est  ] factum.  At  the  trial  before  Richards  C.  B— 
J"*^^^*"     at  the  last  Assizes  for  the  county  of  York,  on  the  pro — 

nance,  {a)  j  ^  r 

duction  of  the  deed,  the  consideration   therein  ex — 
pressed  was  this :  *'  It  is  witnessed  as  well  in  consi — 


(a)  Vide  KniUv,  mUianu,  10  East,  431 ;  HoweU  v,  Richards,  11  EfuU 
633 ;  HorsefaU  v.  Testar,  7  Taunt,  385 ;  Tempany  v.  Bumand,  4  Caa^ 
20;  Gordon  v.  Gordon,  1  Stark,  294;  Boniditch  v.  Mawlej^,  1  Campb.  I9b: 
6  Taunt.  394;  2  Marsh.  Rep.  96 i  Morgan  y.  Edwards;  Hoar  v.  MillS 
4  M.  &  S.  470.  The  case  of  Hanborough  v.  JVilAie,  acording  to  a  MS.  note, 
was  as  toUowii^Hanborough  v.  WUkie,  Tharsdayj  Jan.  26,  HU.T,  1815 
Action  of  covenant  by  the  mortgagee  against  the  mortgagor,  for  not 
mortgage  money.    On  the  trial,  an  objection  was  raised  by  Com^  on 
ground  of  a  variance,  it  being  alleged  in  the  declaration,  that  by  the 
the  defendant  bound  himself,  his  heirs  executors   and  adminlstratorB 
Whereas  the  terms  of  the  covenant  only  extended  the  obligation  to 
defendant,  his  executors  and  adminstrators,  and  did  not  expressly  indnd^^^ 
the  defendants  heirs.    A  verdict  was  obtained  for  the  plaintiff.    And  i 
was  now  moved  to  set  aside  this  verdict,  and  to  enter  a  nonsuit.    It 
urged  by  Comyn,  that  though  the  allegation  might  be  immaterial  and  un- 
necessary to  have  been  stated,  yet  having  been  stated  it  must  be  proved; 
and  that  there  were  many  cases  in  which  much  smaller  variances  had  been 
held  fatal.     Bristow  v.  WHghty  Duugl.  665.  was  cited.    Lord  EBenbo- 
rough  Ch.  J.  The  heirs  would  be  equally  bound  whether  mention^  or  not. 
It  was  unnecessary  to  state  whether  the  heirs  were  or  were  not  bound. 
Bay  ley  J.    This  was  a  totally  immaterial  part  of  the  deed  to  state.    The 
statement  is  immaterial  in  this  case,  and  can  have  no  future  effect  on  the 
heir.    Le  Blanc  J.    Nor  on  these  parties.    Rule  refused.    See  4  M.  &  S. 
472,  3. 
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deration  of  the  sums  of  money  which  the  said  plaintiff        18 19. 
has  already  expended  in  the  erecting  and  building  a      swallow 
steam-eneine,  blastine:  furnace,  and  other  buildines        agahist 
requisite  and  necessary  for  the  purpose  of  smelting 
iron  ore^  pig  ore^  &c.  in  Dovecoat  close^  and   other 
closes^  &c.  and  also  in  erecting  and  building  ten  dwell- 
ingJiouses  in  the  said  closes.*^    It  was  objected^  that  this 
was  a  variance^  and  that  the  whole  of  the  considera- 
tion had  not  been  set  out^  because  there  was  nothing 
to  satisfy  the  words  as  well,  the  introduction  of  which 
rendered  it  necessary  to  set  forth  the  remaining  part 
of  the  consideration  expressed  in  the  deed.  The  Chief 
Baron  thought  the  objection  fatal^  and  directed  a  non- 
suit. 

Littledale  last  Term  moved  to  set  aside  the  nonsuit 
and  obtain  a  new  trials  contending  that  this  was  not  a 
fatal  variance,  and  that  the  words  '^  as  well"  might  be 
rejected  as  surplusage. 

Scarlett  and  Tindal  now  shewed  cause.    It  is  clear^ 
that  the  deed  sets  forth  two  parts  of  one  entire  consi- 
deration ;  first,  -as  to  the  money  expended  in  erecting 
and   building  blasting  furnaces,  and  other  buildings 
for  the  purpose,  8cc. ;  secondly,  and  also  in  erecting 
and  building  ten  dwelling-houses  in  the  said  closes. 
The  declaration,  therefore,  in  setting  out  the  consider- 
ation, had  not  set  it  out  truly,  which  it  ought  to  have 
done,  in  consequence  of  the  introduction  of  the  words 
<<  as  well,''  which  import  something  more  than  what 
appears  upon  the  face  of  the  declaration,  for  there  is 
nothing  to  correspond  with  those  words.    The  deed 
set  forth  in  the  declaration  does  not  witness  the  same 
consideration  as  that  stated  in  the  deed  itself;  and  the 
plaintiff  having  tied  himself  up  to  state  the  whole  of 
the  consideration,  by  introducing  the  words  as  welly  he 
fails  in  making  out    his  case,  unless  he  introduces 
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18 19.         something  farther  to  satisfy  those  words.    It  could  not- 
Swallow      ^^  denied,  that  in  general  where  a  party  brings  an  ac- 

against        j^Jqh  q(  covenant,  the  party  may  state  in  his  declara- 
Beavmont.       ^  '  r      J         J 

tion  sufficient  only  to  meet   the   precise  breach  of^ 

which  he  complains,  as  that  the  defendant,  amongst 

other  things,  in  consideration  of  any  particular  thing, 
entered  into  a  certain  covenant ;  but  where  the  plain-     — 
tiff  professes  to  set  out  the  whole  of  the  consideration 


and  covenant,  he  must  set  them  out  truly.  On  the- 
face  of  this  declaration,  the  words  as  well  being  intro- 
duced, it  imports  two  distinct  parts  of  one  considera- 
tion,  but  in  fact  there  is  only  one  part  set  out. 
was  not  incumbent  on  the  plaintiff  to  set  out  th 
whole  of  the  irrelevant  parts  of  the  consideration,  bu 
if  he  professes  to  set  them  out,  he  is  bound  to  se 
them  out  correctly.  The  simple  question  here  is 
whether  the  introductory  part  of  the  declaration  re- 


•j 


citing  the  deed,  do.es  not  give  the  Court  to  under ^- 

stand  that  there  is  some  other  part  of  the  considera -«- 

tion  which  the  plaintiff  has  not  stated  in  his  declara — •- 

tion.  If  this  be  so,  there  is  an  obvious  and  materiaKT  -^ 
variance  between  the  declaration  and  the  deed.  It  is^s  is 
necessary  to  look  at  the  instrument  itself,  in  order  to«=:^o 
make  the  declaration  intelligible,  and  consequent 
the  variance  is  material.     The  Court  cannot  reject  th( 

words,  as  well,  in  order  to  make  the  deed  set  out  in -«- 

telligible,  because  in  doing  so  they  must  reject  from^:^:*! 
the  consideration  of  the  jury  an  important  part  of  the^^^e 
case ;  but  even  if  they  were  rejected,  that  would  notSi^  * 
cure  the  objection,  because  it  would  still  appear  that*'  * 
the  covenant  was  entered  into  not  solely  for  the  consi- 
deration mentioned  in  the  declaration,  but  in  consider- 
ation of  that  thing  and  another.  For  these  reasons, 
the  variance  is  obviously  fatal. 


Littledale,  J,  Williams,  and  JP.  Pollock,  in  suppo 
of  the  rule.     In  this  case,  the  whole  of  the  considera 
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tion  may  be  treated  as  surplusage;  but  in  all  events,         1819- 
the  words  as  well  may  be  struck  out  on  that  ground,       Swallow- 
ia  order  to  make  the  declaration  suflBicient  for  the  pur-     _  ««ro«'wf 
pose  of  this  action.     The  whole  of  the  consideration 
might  be  referred  to  the  Master  to  strike  it  out  as 
surplusage.    It  is  not  usual,  certainly,  to  refer  declara- 
tions to  the  Master  to  strike  out  superfluous  matter, 
because  the  recitals  of  consideration  do  not  generally 
run  to  a  very  great  length ;  but  it  is  clear  that  they 
might  be  so  referred  for  the  same  reason  that  declarations 
are  sent  to  the  Master  to  strike  out  superfluous  counts. 
Dundas  v.  Lord  Weymouth,  (a)  Price  v.  Fletcher,  {b) 
[Abbott  C.  J.     One  of  the  evils  of  inserting  too 
much  in  a  declaration  is,  that  you  may  insert  what 
you    cannot   maintain.     Encumbering   a   declaration 
with  too  much  matter  very  frequently  defeats  the  ac- 
tion.]    It  must  be  admitted,  that,  in  stating  things  in 
a  declaration,  they  must  be  stated  exactly  as  they  are  ; 
that  is,  the  plaintiff  must  state  the  subject  matter  of 
the  action— *the  convenant  and  consideration,  so  as  to 
complete  the  sense  of  the  whole.    [Bayley  J.    Must 
you  not  produce  a  deed  corresponding  with  the  state- 
ment in  the  declaration  ?     In   Savage   v.   Smith,  (c) 
which  was  an  action  of  debt  against  a  bailiff  for  ex- 
torting illegal  fees  in  executing  a  Jieri  facias,  it  was 
held,  that  if  the  plaintiff  sets  out  the  judgment  on 
which  the  writ  was  founded,  he  must  also  prove  it.] 
In  the  present  case  it  is  not  necessary  to  state  any  part 
of  the  consideration  at  all,  and  all  that  has  been  stated- 
may  be  considered  as  surplusage.     In  stating  a  parol 
contract,  undoubtedly  the  whole  of  the  consideration 
must  be  stated,  (d)  because,  if  it  is  not,  the  party  does 


(o)  Cowp,  665.  (6)  Id,  727,  (c)  2  Sir  fFi  Bla,  1101. 

(rf)  Clarke  v.  Gray,  6  East,  564,  per  Lord  EUenbormigh ;  Miles  v.  She^ 
ward,  8  East,  7,  9, 10 ;  King  v.  Robinsm,  Cro.  Eliz.  79 ;  Bui.  Ni.  Pri.  147 ; 
Leeds  v.  Burrows,  12  East,  1 ;  Andrews  v.  Whitehead,  13  Eeut,  102;  Sy^ 
numda  y.  Carr,  1  Campb.  361 ;  1  Chitty  on  PI.  295. 
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1819-        not  present  the  whole  of  the  ground  upon  which  th& 
Swallow       action  is  maintainable ;  but  in  cases  like  the  present^ 

agmntt        j^  jg  jjqj  necessarv  to  state  the  whole  of  the  contract^ 
Bkauxovt.  •'  ,  ^         ^  ^^ 

for  a  statement  of  the  subject  of  the  covenant  is  quit^^ — = 
sufficknt.  Here  there  is  a  statement  of  the  covenant^  .^. 
and  the  plaintiff  is  not  bound  to  prove  the  considera 


tion.    In  cases  where  it  is  necessary  to  prove  consi- 
deration, they  may  probably  admit  of  a  difibrent  con- 
istruction.    Nothing  is  here  stated,  which  it  would  be 
incumbent  on  the  plaintiff  to  prove.    If  the  plaintiff  is 
not  called  upon  to  prove  the  consideration^  he  need 
not  be  tied  down  to  a  literal  exposition  of  it.     Id  thoi 
cases  where  the  variances  have  been  considered  fatal 
they  are  only  those  where  the  subject  matter  of  th 
action  is  not  correctly  stated,  or  where  there  was 
omission  of  the  covenant.    [Abbott  C.J.  In  an  "bcAo 
upon  a  covenant  for  the  pajrment  of  rent,  it  is  unne 
cessary  to  set  forth  all  the  particular  parts  of  the  de 
mise ;  but  if  you  do  set  them  out  at  all,  you  must 
them  out  correctly.    Hamb^€ugh  v.  Wilkie,  (a)  £m- 
tow  V.  Wright,  (b)  and  Hoar  v.  MilL  (c)    Batlet  J. 
In  a  recent  case  of  an  action  upon  a  bill  of  exchange, 
the  declaration  alleged,  that  the  bill  was  drawn  foi 
value  received  by  the  drawee ;  and  it  being  proved  i 
evidence  that  the  value  was  received  by  the  dbrawer; 
the  Court  was  of  opinion  that  this  was  a  fatal-  va 
riance.  (d)  ]    These  cases  do  not  bear  upon  the  pie- 
sent  question,  because  it  is  not  necessary  to  prov 
the  consideration.     The  words  as  well  may  be 
gether  rejected,  because  they  imply  something  ds 
than  that  which  is  set  out  in  the  declaration.    [Bat 
LEY  J.    The  declaration  says,  '^  It  is  witnessed  amon 
other  things,  that  for  this  specific  consideration  yo 
covenanted  so  and  so."     Now  it  is  not  proved  tha 


(a)  4M.&S.  474,  n.  (b)  DougL  664.  (c)  4  Af.  &  .S^.  470. 

(cQ  HigkmM't  V.  Primrose,  ^  M,  &,  S,  65, 
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you  covenanted  for  that  consideration  only.]    The        ^^^9* 
words,  witnessed  among  other  things^  are  very  loose  ex-      Swallow 
pressions,  and  may  have  very  different  meanings ;  and     -^^^^o^r, 
if  in  this  case  they  are  to  have  any  meaning,  the  Court 
nust  give  effect  to  them  according  to  the  plain  inten- 
tion of  the  party.    The  words  as  weU  here  must  be 
altogether  rejected  as  impertinent ;  and  if  the  insertion 
is  unmaterial,  authorities  are  not  wanting  to  support 
fJiis  proposition.    In  the  case  of  BristowY.  Wright ,  (a) 
Ijord   Mansfield  said,  that  impertinent  matter,  irre- 
levant covenants  for  instance,  may  be  rejected  by  the 
Gourt^  and  need  not  be  proved*    In  all  events,  the 
question  here  is,  whether  the  consideration  is  suffi- 
ciently stated  to  entitle  the  plaintiff  to  maintain  this 
taction.    No  person  can  read  the  consideration  recited 
in  the  declaration,  without  being  satisfied  that  it  is  at 
least  in  substance  the  consideration  stated  in  the  deed ; 
for  although  the  words  as  well  might  indicate  that 
that  something  more  was  to  follow,  yet  still  the  Court 
will  not  regard  the  recital  as  bad,  because  it  does  not 
state  the  whole.    In  this  case,  the  plaintiff  did  no 
more  than  recite  that  part  of  the  consideration  which 
was  witnessed  among  other  things.    The  Court  are 
not  called  upon  to  carry  the  words  as  well  forward  to 
the  other  part  of  the  consideration ;  all  that  they  are 
called  upon  is,  to  strike  those  words  out  as  surplusage, 
and  presume  that  the  plaintiff  intended  only  to  recite 
that  part  of  the  consideration  mentioned.    It  remains 
therefore  for  the  Court  to  say,  whether  they  will  look 
at  this  declaration,  and  supply  the  words  *'  and  for  the 
consideration    therein  mentioned,'^  referring   to  the 
deed,  which  by  necessary  implication  the  plaintiff  must 
be  intended  to  have  done,  or  whether  they  will  strike 
out  the  words  ^^  as  well  in  consideration,''  in  order  to 
give  effect  to  the  declaration. 


(a)  Dougl.  664. 
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1819. 

Swallow 

against 

Beaumont. 


Abbott  C.  J.    The  Court  having,  in  the  course 
of  the  argument,  pretty  fully  intimated  its  opinion 
upon  this  case,  it  is  unnecessary  now  to  enter  into  sl. 
detail  oF  the  reasons  why  they  think  this  nonsuit  is 
right.    This  declaration  professes  to  set  out  the  con — 
tents  of  the  deed  so  far  as  it  goes ;  because  by  stating^ 
that  it  was  witnessed  in  consideration  of  such  and  sue 
things,  that  bound  the  plaintiff  to  set  forth  correctly 
the  substance  of  so  much  as  he  professed  to  set  forth. 


Although  he  has  set  forth  something,  he  has  not  sel 
forth  enough,  because  that  which  he  has  stated,  h< 
has  stated  incorrectly  and   untruly.      The   deed  de 
scribed  in  the  declaration  varies  from  the  deed  givei 
in  evidence,  and  for  that  simple  reason  I  am  of  opinio 
that  the  nonsuit  was  right,  and  we  are  bound  to  giv*       •■» 
effect  to  that  opinion ;  though  I  confess  I  should  ra- 
ther wish  that  an  objection  of  this  kind  might  nol 
prevail. 


The  rest  of  the  Court  concurred. 


Rule  discharged.    — 


ifofidtty^ 
June  28th. 


The  Court  wUl 
not  grant  a  rule 
for  plaintiff  to 
sign  judgment 
for  want  of  a 
plea  merely  on 
an  affidavit  that 
the  plea  is  false. 


Idle  against  Crutch. 

ABRAHAM  moved  for  a  rule  to  shew  cause  wh] 
the  plea  pleaded  in  this  case  should  not  be  se- 


-7 


aside,  and  why  the  plaintiff  should  not  be  at  liberty 
sign  judgment  as  for  want  of  a  plea.    The  declaratior:::^ 
was  upon  a  promissory  note  for  170/.  with  inlerest^^ 

(a)  S.  P.  in  Everett  y.  Wright^  22d  Nov,  1818.  Gv^mty  and  CkUty 
moved  for  a  rule,  calling  on  the  defendant  to  shew  cause  why  the  plaintif 
should  not  be  at  liberty  to  sign  judgment  for  want  of  a  plea,  upon  an  affi- 
davit, stating  that  this  was  an  action  of  debt  on  a  bond  agiunst  the  defend- 
ant as  an  attorney,  conditioned  for  the  payment  of  2000/^,  in  considenh 
tion  of  the  plaintiff's  relinquishing  to  the  defendant  certiun  shares  in  a 
water  company,  which  the  defendant  had  been  instrumental  in  forming, 
and  which  he  had  actively  encouraged.  The  defendant,  besides  other 
pleas,  pleaded  that  the  undertaking  of  the  company  was  illegal,  contrary  to 
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and  the  defendant  pleaded  that  he  had  given  the  note        I8I9. 
in  question  to  one  John  Thomas,  to  whom  alone  he  was         'im^ 

■ —  against 

the  statate  6  Geo.  1.  c.  18.  s.  18.  The  plaintirs  affidavit  completely,  and  Crutch. 
in  positiye  terms,  falsified  all  the  pleas,  and  stated  that  the  defendant  had 
applied  for  indulgence,  and  the  deponent's  belief  that  the  same  were  filed 
far  delay.  It  was  therefore  submitted,  that  the  plaintiff  ought  to  be  per- 
mitted to  sign  judgment,  because  the  pleading  a  plea  which  the  party 
knows  to  be  false  is  a  great  abuse  of  the  justice  of  the  Court;  and  the 
antiiorities  in  Bac.  Ah,  Title  Pleas,  G.  4,  were  dted  and  relied  on.  But 
AbbaH  Ch.  J.  said,  that  there  was  no  ground  for  the  application,  for  the 
Court  could  not  try  the  truth  of  pleas  upon  affidavit,  and  that  this  case 
I  very  distinguishable  from  the  instances  of  sham  pleas  tendering  issues, 
different  modes  of  trial.  Holroyd  J.  and  Best  J.  concurred. 
Tlie  role  was  therefore  refused. 

Where  the  defendant  pleaded  a  sham  plea  of  a  judgment  recovered  in 
te  Mayor's  Court,  it  was  held,  that  the  plaintiff  had  no  right  of  his  own 
anthority,  and  without  an  application  to  the  Court,  to  sign  judgment  as 
fiw  want  of  a  plea.    Awmijmmu.    Thursday^  9th   Feb,     HiL  T.  1815.    Judgment 
Rmier  shewed  cause  against  a  rule  which  had  been  obtained  by  Mar-     signed  after 
lyaif  to  set  aside  judgment    signed  for  want  of  a  plea,  while   tliere     ^^  aside       ' 
was  a  plea  in  the  office.    On  the  discussion,  it  was  admitted  that  the    though  it  was  a 
Judgment  was  irregular,  but  it  was  contended  on  the  part  of  the  plaintiff,    sham  plea  of 
that  this  was  not  an  irregularity  for  which  he  ought  to  be  liable  to  the    judgment  in 
payment  of  costs.    The  plea  was  the  sham  plea  of  judgment  recovered  in         ^ 
the  Mayor's  Court.  Solomons  v.  Lyon^  1  East,  372.     Lord  EUlenborough 
Ch.  J.    It  certainly  is  a  plea  in  point  of  kw,  and  I  do  not  know  whether 
you  can  take  advantage  of  the  infirmity  of  the  plea,  in  point  of  fact.    If 
you  had  applied  to  the  Court,  perhaps  they  might  have  allowed  you  to 
iBgn  judgment,  but  as  it  is  the  rule  must  be  made  absolute  with  costs. 

So  where  the  pleas  are  not  manifestiy  absurd,  as  where  they  require 
several  issues,  &c.  the  Court  would  set  them  aade  on  motion ;  but  the  phdn- 
tiff  will  not  be  justified  in  signing  judgment  as  for  want  of  a  plea,  without 
an  application  to  the  Court.    BiU  v.  Alexander,    Hil,  T.  1817,  Feb,  12th.    Unlws  a  sham 
5torA»  shewed  cause  against  a  rule  obtained  by  Pollock,  to  set  aside  a  judg-    pjea  is  deariy 
ment  which  had  been  ngned  as  for  want  of  a  plea.    He  contended  that  the    f^^^Q^^^  ^j^g 
jlkBE  was  a  sham  plea.    The  action  was  framed  in  assumpsit,  and  the  d^-    plaintiff  should 
fendant  had  pleaded,  1st,  a  judgment  recovered  in  the  Exchequer,  and    not  sign  judg- 
3dly,  a  plea  of  payment.  He  observed,  that  two  trials  would  be  necessary,    ment  as  if  it 
and  dted  PenfoU  v.  Hawkins,  2  M,  &,  S,  606.  and  Drayest  v.  PWungton  i    J^ut^^us^kpSy 
Dmberly  v.  PkHlips,  Mich,  T.  1816,  K.  B.     Pollock  relied  upon  Blewett  v.     ^  jjjg  q^^^^  fo^ 
Marsden,  10  East,  237,  where  he  said  the  application  was  to  the  Court  for    leave  to  do  so, 
leave  to  sign  judgment  as  for  want  of  a  plea,  which  should  have  been  done 
here    Lord  EUenborougk  Ch.  J.    Unless  the  plea  is,  on  the  face  of  it,  ab- 
surd and  nonsensical,  how  can  you  take  upo  nyourself  to  say,  it  is  a  mere 
nullity  ?    There  may  be  such  a  judgment.    You  should  not  treat  it  as  a 
nullity;  you  should  have  come  to  the  Court  to  set  the  plea  aside.    Rule 
absolute. 

It  is  otherwise  when  the  plea  is  clearly  absurd  on  the  face  of  it,  ia  which 
the  plaintiff  may  6ign  judgment  without  a  previous  application  to  ih« 
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1819. 

Idle 

against 

Crutch. 


liable.     The  affidavit  upon  which  this  motion  wa» 
made^  stated  positively  that  this  plea  was  false,  but 

The  Court  said  they  could  not  try  the  falsehood- 
or  truth  of  the  plea  upon  affidavit ;  and  that  this  cas 
was  distinguishable  from  those  in  which  it  had  bee 
recently  decided,  that  if  a  false  plea  state  matter  whic 
requires  two  modes  of  trial,  one  by  the  record,  and  th 
other  by  the  country,  the  plaintiff  shall  be  permitted 
sign  judgment  for  want  of  a  plea. 

Rule  refused. 


Where  plea  is 
clearly  absurd 
on  the 'face  of 
it,  phuntiffmay 
sign  judgment 
without  previ- 
ous api>lication 
to  the  Court. 
If  one  plea  be 
in  bar  only, 
though  pleaded 
severally  to  dif- 
ferent parts  of 
the  declaration, 
where  part  of 
itisbaditisbad 
for  the  whole. 


~t 


Court.  PhiUipsv, Bruce,  HU.TA?i\7,Feb,\2,Lawe»V. 
a  rule  obtiuned  by  Scarlett  to  set  aude  a  judgment  which  had  been  sign* 
asfor  want  of  plea,  for  irregularity.  It  was  contended,  that  the  plea  was  ab 
surd  on  the  face  of  it.   It  was  a  three-fold  plea,  and  attempted  to  set  up 
a  defence  a  judgment  recovered  in  the  Exchequer  in  Ireland^  long  before  thi 
bills  ui)on  which  this  action  was  brought  were  in  existence.     Lord  Ellen- 
bormtgh,  Ch.  J.    That  is  ridiculous ;  this  is  a  foolish  plea,  intended  onl^  -Mf 
for  delay;  the  object  is  obvious.    It  is  mere  nonsense,  the  judgment  bein^, 
before  the  bills  were  made.    In  the  last  case.  Bill  v.  Akxander  (supra) 
we  held,  the  plaintitf'  should  have  applied  to  the  Court,  as  there  nught 
a  doubt ;  here  there  is  none.    Scarlett,  for  the  defendant,  contended 
if  a  part  of  the  plea  was  good,  it  was  good  as  to  the  rest ;  and  that  a  pi 
could  not  be  treated  as  a  nullity  because  part  of  it  was  bad.    Bayiey  J.   I'' 
is  one  plea  to  the  whole  declaration ;  therefore  if  it  is  bad  in  part,  it  is 
as  to  the  whole.    Scarlett,   The  Court  has  sud  that  the  party  ought  to 
ply  to  the  Court,  and  not  to  sign  judgment  of  his  own  authority. 
EUenbcrcugh  Ch.  J.    That  is  where  there  is  any  doubt  on  the  plea, 
not  where  it  is  clearly  and  distinctly  on   the  face  of  it  a  sham  pic 
and  absurd,  as  this  is.    If  sham  pleas  are  used,  they  must  not  be  new 
fantastic,  and  framed  to  deceive  the  parties  who  are  to  reply  to  them. 
pleaders  wish  to  be  as  mischievous  as  their  ancestors,  tiiey  mnst  be  as 
we  must  have  no  novelties.    Bayiey  J.  said  there  were  some  old  cases 
which  the  Court  said  they  would  enqiure  who  signed  such  pleas.     {Pit 
y,  Blake,  2  Salk.  515.)     Abbott  J.    This  is  clearly  a  sham  plea   on  tli^ 
face  of  it,  and  the  rule  must  be  discharged.    Rule  dischai^ged  according7j^. 
Sec  Bone  v.  Bunter,  port,  June  30th,  and  notes  to  that  case. 


Tuesday, 
June  29th. 


Unsted  against  Kidd. 


£^OMYN  on  a  former  day  obtained  a  rule  calling 
on  the  defendant  to  shew  cause  why  so  much  of 


An  arbitrator 
under  a  rule  of 
reference, 

thauherostsof  ^^  award  made  in  this  case  as  related  to  costs  should 
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not  be  set  aside^  and  why  the  plaintifF  should  not  be         1819. 
at  liberty  to  take  out  execution  conformably  to  the       Unsted 
order  of  reference,  which  directed  the  costs  to  abide         kidT 

the  event.    This  was  an  action  for  trespass  ;   and  the  ,  .    ,, 

the  cause  shall 

cause  coming  on  for  trial,  it  was  agreed  to  refer  all  abide  the  event, 
matters  in  difference  between  the  parties  to  the  award  ^  direct  those 
of  an  arbitrator.    By  the  order  of  reference  the  costs   ^J^  ^  ^f^^^ 

^  off  against  the 

of  the  cause  were  directed  to  abide  the  event  of  the  costs  in  a  prior 

award,  and  the  costs  of  the  reference  were  to  be  in  the  aU  matters  in 

discretion  of  the  arbitrator.     The  arbitrator  awarded  J^e^^T  But 

Id.  damafices  to  the  plaintifF,  and  directed  that  the  ^^^  award  is 

°  ^  '  not  to  be  set 

damages  laid  in  the  declaration  should  be  reduced  to   aside  entirely, 
that  sum ;  and  then  he  ordered,  that  if  the  costs  of  the   part^w^ichls 
said  action  should  amount  to  more  than  46/.  lQ,s.  lOd.  incorrect.  («) 
(the  sum  found  to  be  due  to  the  defendant  in  a  cross 
action)   then  that  sum  should  be  set  off  against  the 
plaintiff's  damages  and  costs. 

Chitty  now  shewed   cause  against  the   rule,   and 
submitted  that  inasmuch  as  by  the  order  of  reference 

(a)  See  Tidd,  330, 1027;  HuU.  Costs,  472,3.  from  which  it  appears  that 
in  K.  B.  the  attorney's  lien  is  not  to  be  defeated  by  a  set-off  of  the  costs  of 
one  cause  against  another,  but  that  a  different  rule  prevails  in  C.  P.  It 
baa  been  held  in  the  Court  of  Common  Pleas,  that  where  an  action  is 
referred  to  arbitration,  and  the  arbitrator  awards  the  costs  of  a  nonsuit 
to  be  paid  by  the  one  party,  and  a  larger  sum  to  be  paid  as  a  debt  by 
the  other,  the  party  awarded  to  pay  the  smaller  sum  is  entitled  to  a  set- 
off ^thout  motion ;  and  if  payment  of  the  smaller  sum  is  enforced  by 
attttdiment,  the  Court  of  C.  P.  will  set  the  attachment  aside.  Independ- 
ently of  the  attorney's  lien,  it  seems  that  it  ought  to  make  no  difference 
iMk  respect  to  the  right  of  set-off,  that  the  costs  sought  to  be  deducted 
are  directed  by  the  terms  of  the  order  to  abide  the  event  of  the  award ; 
for  it  is  a  general  rule  that  there  may  be  a  set-off  both  at  law  and  in 
equity,  notwithstanding  an  express  agreement  to  pay  in  ready  money. 
'Rand  V.  Karr,  1  Easty  375.  16  East,  138.  13  Fet,  180.  In  the  case  of 
die  Highgate  Arehway  Company  v.  Nashy  ante,  325.  where  it  was  direct- 
ed by  the  rule  of  reference  that  the  costs  should  abide  the  event  of  the 
award,  and  the  arbitrator  awarded  a  certain  sum  to  be  paid  for  damages, 
witbout  any  mention  of  costs,  and  directed  that  execution  should  not  be 
taken  out  for  the  damages  but  that  they  should  be  set  off  against  a 
counter-demand  of  the  defendant,  it  was  nevertheless  held  that  the  plain- 
tiff's attorney  might  take  out  execution  for  the  costs. 

2  N  e 


5«8  CASES  IN  TRINITY  TERM 

18 19.        all  matters  in  diiferenee  between  the  parties  were  re^ 
XjysTED        ferred  to  the  arbitrator,  the  latter  had  authority  to  de- 
Kn^*        termine  what  was   reasonable  and  just  between  the 
parties.     He  contended  that  the  award  had  been  made 
upon  this  principle,  and  therefore  might  be  supported 
in  point  of  law.     In  the  case  of  Roberts  v.  Mackoulf 
(a)  Wilmott  Ch.  J.  said,  "  That  setting  oflP  one  demand 
against  another,  which  has  not  long  been  expressly 
allowed  by  our  law,  was  allowed  by  the  Roman  law, 
and  is  agreeable  to  natural  justice.    An  attorney  has, 
as  between  himself  and  his  client^   a  lien  for  his  fees 
and  his  disbursements   upon    the  damages  and  the 
costs  recovered  in  an  action  ;  but  he,  equally  with  his 
client,  is  subject  to  the  rules  of  natural  justice,  and 
consequently  the  costs  taxed  for  the  defendant  in  the 
former  action  may  as  well  be  deducted  from  the  da- 
mages and  costs  taxed  for  the  plaintiff  in  the  present 
action,  as  if  the  plaintiff's  attorney  had  no  lien  upon 
those  damages  and  costs.''     It  appears  that  in  a  Court 
of  Equity,  (i)  the  costs  are  arranged  according  to  the 
equities  of  the  parties,  and  the  solicitor's  lien  is  only 
upon  the  balance  under  that  arrangement.  The  question 
is,  whether  the  arbitrator  in  this  case  has  not  made  an 
award  agreeable  to  the  dictates  of  natural  justice.  The 
arbitrator  seems  to  have  considered  what  ought  to  he 
done  between  the  parties  ;   and  having  a  discretion 
vested  in  him,  he  exercised  it  according  to  his  view  of 
the  justice  of  the  case.     He  also  urged  that  the  arbi- 
trator had  by  his  award  divided  the  costs  of  the  refer- 
ence and  award,  which  he  would  not  have  done  if  he 
had  considered  himself  precluded  from  directing  the 
costs  to  be  set  off  against  the  debt  due  to  the  defend- 
ant, in  which  case  he  would  probably  have  made  the 
plaintiff  pay  all  the  costs  of  the  reference ;  and  tha»- 

(«)  C.  B.  T.  9.  G.3.  Say.  Costs,  254.  S.  C,  cited  in  Thnutwir.  Cri^^  % 
Bla.  Rep.  827.  HuU.  Costs,  472. 
(6)  15  Tm.  J.75,  79. 
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fore  if  the  award  should  be  at  all  affected,  it  should  be 
set  aside  entirely.     But 

Per  Curiam.    The  arbitrator  in  this  case  appears 

fo  have  no  discretion  given  him  as  to  the  costs  of  the 

cause.     His  discretion  is  confined  to  the  costs  of  the 

reference,  and  he  has  no  right  to  give  any  directions 

as  to  the  costs  of  the  cause.     The  award  may  be  good 

as  to  part,  but  bad  as  to  the  rest.     Having  no  con* 

troul  over  the  costs  of  the  cause,  it  appears  that  the 

award  is  void  as  to  that  part  which  contains  directions 

m  that  respect,  and  therefore  this  rule  must  be  made 

absolute  in  the  terms  prayed. 

Rule  absolute. 

Comyn  was  to  have  supported  the  rule. 

Stewart  against  Bracebridgs. 

nn  HIS  was  a  rule  calling  on  the  plaintiff's  attorney 
to  shew  cause  why  the  sum  of  58/.  deposited  by 
lihe  defendant  in  the  hands  of  the  sheriff  under  the  43 
Geo.  3.  c.  40.  in  lieu  of  bail,  and  since  brought  into 
Court  by  the  sheriff,  should  not  be  paid  out  subject 
to  the  deduction  of  certain  fees  claimed  by  the  sheriff. 
The  question  for  the  opinion  of  the  Court  was,  whe-  ^ 
Uier  the  sheriff's  or  other  officer's  fees  could  be  de- 
ducted from  money  paid  into  Court  under  the  statute 
43  G.  3.  c.  46.  s,  2.  Scarlett^  in  the  negative,  was 
was  stopped  by  the  Court. 

Gaselee  and  Campbell,  in  the  affirmative,  con- 
tended that  the  money  paid  into  Court  was  subject  to 
the  deduction  of  the  sheriff's  fees,  according  to  the 
construction  of  the  rule  of  Hit,  5  Jac.  1 .  and  the  statute 
43  G.  3.  c.  46.  5.  2. 


529 

1819. 

Uksted 
t^ainst 
KiDD. 


Tuesday^ 
June  29th. 

Where  money  is 
paid  into  Court 
by  the  sheriff 
under  the  43  G, 
3.  c.  46.  8.  2. 
neither  the  she- 
riff nor  the  offi- 
cer of  the  Court 
is  entitled  to 
poundage  on 
the  money  be- 
ing taken  out  of 
Court. 


Abbott  C.  J.   I  am  of  opinion  that  this  case  does 
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I819.        not  fall  within  the  terms  of  the  rule  of  5  Jac.  1.  hy 
Stewart       which  it  is  ordered,  "  that  every  party  at  whose  request 

agaitist  jmy  sum  of  monev  shall  be  brouQ^ht  into  Court,  here  to 
be  kept,  do  pay  to  the  secondary  of  the  chief  clerk 
of  our  Lord  the  King  here  for  the  time  being,  for  the 
keeping  thereof,  2Qs.  for  every  hundred  pounds,  and 
so  according  to  that  rate  for  every  greater  or  less 
sum  as  well  for  a  sum  of  money  to  be  brought  in  fom 
aforesaid  as  for  a  sum  of  money  now  remaining  in. 
Court ;  and  for  a  sum  of  money  under  10/.  th^ 
sum  of  ^5.  be  paid  as  used  to.  be  paid  formerly,*^ 
This  rule  evidently  applies  to  a  case  where  the  party  a.  M 
his  own  request  pays  the  money  into  Court;  the  mone; 
in  this  case  is  not  paid  in  at  the  request  of  a  party 
the  suit,  but  by  the  sheriff;  and  unless  we  can  find  somi 
words  in  the  43  G.  3.  c.  46.  s.  2.  which  allow  of  this  d< 
duction  from  the  money  paid  into  Court,  I  do  not  se^^^^ 
how  we  can  accede  to  this  application.  I  can  fin^  ^ad 
nothing  in  the  words  of  the  statute  which  authorizes 
in  directing  such  a  deduction  to  be  made.  The  expi 
sions  of  the  2nd  section  seem  sufficiently  to  import 
the  whole  money  paid  into  Court  may  be  paid  out* 
act  directs  that  the  sheriff  shall  in  every  such  case, 
or  before  the  return  of  the  said  writ,  pay  into  the  Coi 
in  which  such  writ  shall  be  returnable,  the  sum  of  mone^^ 
so  deposited  with  him  as  aforesaid  ;  and  thereupon,  izr 
case  the  defendant  or  defendants  shall  afterwards 
duly  put  in  and  perfect  bail  in  such  action,  according 
to  the  course  and  practice  of  such  Court,  the  sum  of  mo- 
ney so  deposited  and  paid  into  Court  as  aforesaid  shall 
by  order  of  the  Court,  upon  motion  to  be  made  for  that 
purpose,  be  paid  over  to  the  plaintiff  or  plaintiffs  in  such 
action,  who  shall  be  thereupon  authorised  to  enter  a 
common  appearance  or  file  common  bail  for  such  de- 
fendant or  defendants,  if  the  said  plaintiff  or  plaintiffs 
shall  so  think  fit."  There  is  nothing  here  said  that  the 
money  shall  be  paid  out  of  Court  upon  payment  of  costs 
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of  poundage  to  the  sheriff,  and  consequently  this         1819. 
c^ase  does  not  fall  either  within  the  terms  of  the  rule 

Inferred  to,  or  of  the  act  of  parliament.  „    against 


Stewart 


Bracebridge. 


Bayley  J.  I  am  of  the  same  opinion.    When  the 

subject  of  sheriiTs  fees  was  before  the  Court  last  Term  (a) 

the  impression  of  the  Court  was  that  no  fees  were  due 

to  the  sheriff  unless  they  were  given  specially  by  the 

act  of  parliament ;  the  rule  of  common  law  being  that 

a  sheriff  has  no  right  to  take  fees  for  the  execution  of 

process,  however  reasonable  it  may  be  that  he  should 

be  entitled  to  some  compensation  or  remuneration  for 

his  trouble.     In  the  case  contemplated  by  the  rule  of 

5  JaCy  1.  the  object  seems  to  be  to  give  the  officer  of  the 

Court  a  compensation  for  the  risk  and  responsibility  to 

which  he  is  subject  for  taking  care  of  the  money  brought 

into  Court.    The  compensation  there  specified  seems  to 

be  proper  and  reasonable  in  respect  of  the  subject  to 

which  it  relates.  But  with  reference  to  this  case,  when 

we  come  to  look  attentively  to  the  terms  of  the  act  of 

parliament  under  which  this  money  has  been  paid  into 

Court,  the  only  construction  we  can  consistently  put 

upon  them  is,  that  all  the  money  which  is  paid  in  is  to 

be  paid  out ;  there  is  no  provision  there  for  any  deduction. 

On  the  contrary,  the  direction  is  '^  that  the  money  so 

deposited  shall  be  paid  out,'*  in  one  case  to  the  plaintiff, 

and  in  the  other  to  the  defendant.    In  this  case  'the 

money  is  deposited  by  the  sheriff;  but  we  cannot  say 

diat  the  money  so  deposited  is  to  be  paid  out  to  the 

plaintiff  with  deductions.     I  entirely  agree  with  the 

opinion  which  my  Lord  has  delivered  on  this  case,  and 

therefore  I  think  this  rule  ought  to  be  discharged. 

HoLROYD  J.  The  rule  of  Hilary  Term,  5  Jac,  1. 1  am 
of  opinion,  does  not  apply  to  the  present  case,  because 
it  relates  only  to  the  payment  of  certain  fees  to  the  of* 

(a)  See  Dfw  y.  Parwns,  ante,  295. 
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1 8 19.        ficerof  the  Court,  upon  money  brought  into  Court  at  ih 
Stewart       request  of  a  party  to  a  suit ;  whereas  this  money  i 
BRACEBaiD        hrought  into  Court  by  the  express  directions  of  the 

G.  3,c.  46.  s.  2.  and  not  at  the  request  of  either  of  th^ 
parties.  That  statute  directs  that  the  money  shall  b^ 
brought  into  Court,  and  directs  that  it  shall  be  paid- 
out  to  the  party  who  is  entitled  to  receive  it;  but  it  says- 
nothing  with  respect  to  the  payment  of  fees  to  the  she- 
riff, or  other  deductions.  There  is  certainly  a  very  one— 
rous  duty  cast  upon  the  sheriff,  but  at  common  law  th^ 
sheriff  is  entitled  to  no  compensation  for  his  trouble.  Iim 
no  case  can  he  take  a  fee  for  the  discharge  of  his  duty, 
unless  it  is  given  him  by  law.  The  statute  here  having 
omitted  to  give  any  compensation  either  to  the  sheriff^ 
or  the  officer  of  the  Court,  it  appears  to  me  that  neith 
the  sheriff  nor  the  officer  of  the  Court  can  take  any  thin^ 
for  the  discharge  of  their  duties  respectively,  and  there — 
fore  I  am  of  opinion  that  this  rule  must  be  discharged. 

Best  J.  When  this  case  was  first  mentioned  it  oc— 
curred  to  me  that  it  was  like  the  case  of  money  paid 
into  Court,  under  a  rule  of  Court,  and  was  subject  to 
the  decision  applicable  to  the  payment  of  money  into 
Court  under  such  a  rule.     But  after  considering  the 
case  more  attentively,  I  think  there  is  a  manifest  dis- 
tinction between   the  case  where  money  is   paid  in 
under  a  rule  of  the  Court  for  the  convenience  of  the 
suitors  of  the  Court,  and  where  it  is  paid  in  under  an 
act  of  parliament.     It  appears  to  me,  that  the  rule  of 
5  Jac,  1.  does  not  apply  to  this  case.     It  is  quite  clear 
that  the  plaintiff  could  not  be  called  upon  under  that 
rule  to  pay  poundage  to  the  sheriff,  because  under 
that  rule  the  party  desires  to  have  the  money  paid  into 
Court,    and    that  is   undoubtedly   not    the    plaintiff. 
Within  that  rule,  therefore,  there  is  no  pretence  for 
«aying  that  any  poundage  is  to  be  deducted.     But  if 
in  this  case  the  money  paid  into  Court  by  the  sheriff 
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is  to  be  paid  out  to  the  plain  tiff,  the  legislature  has  1819* 
said  that  in  such  case  it  shall  be  paid  out  without  de-  Stewart 
ductions,  and  the  legislature  has  not  said  that  the  b-x^biudok. 
officer  shall  receive  any  remuneration  for  his  trouble. 
I  remember  Lord  Ellenborough  once  said,  that  if  the 
legislature  had  created  a  duty  for  an  officer  to  perform, 
but  had  not  given  any  remuneration,  this  Court  cannot 
give  it,  because  the  Court  cannot  do  what  the  legisla** 
ture  has  omitted  to  do.  That  principle  seems  precisely 
applicable  to  the  present  case.  Here  the  legislature 
says  that  the  money  shall  be  paid  into  Court,  by  the 
proper  officer,  but  it  has  omitted  to  say  that  the  officer 
shall  receive  any  reward ;  and  it  is  not  competent  for 
this  Court  to  supply  the  defect  of  the  act  of  parlia- 
ment. There  is  a  case  in  Salkeld  to  the  same  effect,  (a) 
There  it  is  reported  that  one  Gifford  was  libelled  against 
in  the  Ecclesiastical  Court  for  fees,  and  upon  motion, 
a  prohibition  was  granted :  for  it  was  held  that  no 
Court  has  a  power  to  establish  fees ;  the  Judge  of  a 
Court  may  think  them  reasonable,  but  that  is  not 
binding.  We  should  be  establishing  new  fees  if  we 
were  to  accede  to  the  proposition  contended  for,  which 
we  have  no  right  to  do.  It  is  clear  that  the  old  rule 
of  5  Jac.  1.  does  not  touch  upon  this  question:  if  there 
is  no  other  rule,  authorising  the  payment  of  these  fees, 
we  have  no  power  to  create  them ;  therefore,  upon 
every  established  principle  of  law,  we  have  no  autho- 
rity to  accede  to  this  motion.  My  opinion  is  founded, 
both  with  reference  to  the  rule  referred  to,  and  to  the 
act  of  parliament  before  us.     It  is   said   that  this 

(a)  Oiford**  ctae,  1  Salk.  333;  and  see  Ballard  y.  Gmardid.  In  that 
cue  the  register  in  an  Ecclesiastical  Court  libelled  there  for  As.  6d,  for  his 
fees,  and  proceeded  to  excommunication.  The  defendant  came  and  suggested 
that  the  office  of  register  was  a  temporal  office,  and  a  freehold,  and  moved 
for  a  prohiMtion,  which  was  granted ;  for  the  Court  has  no  power  to  compel 
the  party  Co  pay  fees  to  their  officers,  but  they  must  bring  their  quantum 
/meruit ;  or  if  the  office  be  a  freehold,  they  may  bring  an  assize,  for  the 
denial  of  just  fees  is  a  disseiiiin. 
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1819. 

Stewaht 

against 

Bracebrii>ob. 


poundage  is  not  to  be  paid  by  the  plaintiff,  but  ought 
to  be  paid  by  the  defendant,  inasmuch  as  the  money 
is  paid  in  for  his  accommodation,  and  consequently 
that  it  ought  to  be  at  his  expence.  But  I  am  of  opi- 
nion, that  he  is  not  liable  to  any  such  payment,  be- 
cause the  legislature  has  not  directed  any  fee  to  be 
paid  to  the  sheriff,  and  I  do  not  think  that  the  officer 
ought  to  be  in  a  better  situation  than  the  sheriff;  for 
though  the  sheriff  may  relieve  himself  by  payment  of 
the  money  into  Court,  yet  the  sheriff  is  much  more 
likely  to  be  exposed  to  loss,  in  consequence  of  the 
duties  cast  upon  him,  than  the  officer  in  consequence 
of  his  duties.  It  seems  to  me,  therefore,  impossible  for 
us  to  direct  the  payment  of  the  poundage  in  this  case. 
It  may  be  extremely  proper  that  the  sheriff,  when  new 
duties  and  new  responsibilities  are  cast  upon  him, 
should  receive  that  remuneration  which  justice  requires, 
but  is  not  for  us  to  give  him  that  remuneration. 

Rule  discharged  without  costs. 


Tuesday, 
Jvme  29th. 


Sermon  against  Bucknell. 

yj     MOORE  moved  for  a  rule  to  shew  cause  why 
the  plaintiff  should  not  be  at  liberty  to  enter  up 
judgment  as  of  this  Term,  admitting  that  his  motion 
was  novel  in  its  nature.    The  facts  upon  which  he 
moved  were  these : — ^The  action  was  brought  by  the 
indorsee  of  a  bill  of  exchange  against  the  drawer,  to 
recover  a  balance  due  thereon.     Notice  of  trial  had 
been  given  for  the  Second  Sittings  in  this  Term,  but  in 
the  mean  time  the  plaintiff  was  served  on  the  I8th  . 
instant  with  a  rule    for    the  allowance  of    a  special 
ther  delayed  on  jury.    A  conversation  afterwards  took  place  betweef 

terms  which  the 

defendant  never  performed,  and  on  this  accomit  the  cause  could  not  be  tried  tiU  after  Teni^J 
and  the  distringas  would  not  be  returnable  till  next  Term,  Held,  that  the  plaintiff  coold  i 
have  a  rule  for  judgment  as  of  the  Term  in  which  the  cause  ought  to  have  been  tried,  (a) 

(a)  SeeMaltby  v.  Moses,  June  22d.  anie  489. 


Where  a  cause 
stood  for  trial 
at  the  Second 
IRittings  in 
Term,  and  the 
defendant  ob- 
tained a  rule  for 
a  special  jury, 
but  confessed 
that  it  was  for 
delay,  and  the 
•cause  was  or- 
dered to  be  set 
down  for  the 
Third  Sittings, 
and  then  the 
trial  was  far- 
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the  defendant  and  the  plaintiflF^s  attorney,  in  which  the         1819. 
former  admitted  that  he  had  moved  for  the  special       sermon 
jury,  not  on  account  of  any  real  ground  of  defence,  but     ^^^[j^ 
merely  for  delay.     In  consequence  of  this  acknowledg- 
ment the  plaintiff  instructed  counsel  to  move  that  the 
cause  might  be  made  a  remanet  to  the  Third  Sittings 
in  this  Term,  which  was  ordered  accordingly ;  but  after 
the  cause  had  been  set  down  for  those  Sittings,  the  de- 
fendant proposed  an  arrangement  whereby  he  agreed  to 
give  the  plaintiff  a  cognovit  for  the  debt  and  taxed  costs ; 
and  acting  upon  the  faith  of  the  performance  of  this 
agreement,  the  cause  was  not  tried  at  the  Third  Sittings ; 
but  the  defendant  afterwards  refused  to  perform  his 
agreement,  whereby  the  plaintiff  lost  a  trial  in  this  Term. 
In  the  ordinary  course  of  practice,  the  distringas  would 
not  be  returnable  until  Michaelmas  Term,  and  conse- 
quently  the   plaintiff  could  not  have  judgment  until 
that  Term ;  but  it  was  submitted,  under  the  particular 
circumstances  of  the  case,  the  Court  would  allow  the 
plaintiff  to  enter  up  judgment  as  of  this  Term.     Sed 
per 

Abbott  Ch.  J.  I  think  the  court  cannot  accede  to 
this  motion.     The  rule  was  therefore  refused* 


Doe  against  Rendell  and  another.  ?^^l 

^  June  29tb.- 

Q^CARLETT  on  a  former  day  moved  for  a  scire  fa-  Where anejcct- 

^^     •       ,  •.i.'j  ..•  •.  .A»j    ment  had  been 

cias  to  revive  the  judgment  m  an  ejectment  tned  brought  and 
at  the  Spring  Assizes,  1798,  for  the  county  of  Devon,  '^^^^^\^ 
the  plaintiff  having  recovered  one  sixth  part  of  the    1798,  and  the 

^.  /%  1  .   1     .     -  _    term  of  the  de- 

premises  m  question,  tor  which  judgment  was  entered  mise  laid  in  the 

declaration  had 
■ince  expired,  the  Court  refused  to  grant  a  rule  for  enlarg^g  the  term  and  issuing  a  scire 
/uciasg  the  possession  haying  changed,  and  the  person  who  was  the  owner  having  since 
died,  (a)  Writ  of  possession  cannot  issue  at  the  distance  of  20  years  after  judgment,  with- 
out a  scire  facias,  to  be  obtained  on  motion. 

(a)  In  the  case  of  Peaceable  v.  fVatson,  4  Tauftton's  Repts.  16.  where  in 
an  action  of  ejectment  an  objection  was  raised,  that  the  term  alleged  to 


536 


CASES  IN  TRINITY  TERM 


1819. 

Doe 

against 

RCNDELL. 


up  in  the  course  of  the  same  year,  but  for  which  uo 
writ  of  possession  had  been  sued  out.     The  object  of 


Amendment 
allowed  in  de- 
claration of 
ejectment, 
where  the  day 
of  the  demise 
was  laid  before 
the  title  ac- 
crued. 


Amendment  al- 
lowed in  the 
day  of  the  de- 
mise in  a  -decla- 
ration in  eject- 
ment on  a  for- 
fdture  for  dila^ 
pidations. 


have  been  demised  to  the  plaintiff  had  expired  before  the  trial,  the  learned 
Judge  at  NUi  Pruts  OTerruled  the  objection,  and  the  Judge's  opinioii  yru 
afterwards  confirmed  by  the  Court,  who  said  that  it  might  be  cored  hf 
amending.  In  Oates  v.  Shepherd,  2  Stra.  1272.  where  the  term  in  aa  ic* 
tion  of  ejectment  was  nearly  expiring,  it  was  amended  without  any  con' 
sent  from  5  years  to  10  years.  In  Hoe  v.  ElUs,  2  Bla.  Rep.  940.  where  tlie 
declaration  counted  (by  mistake]  of  a  term  which  appeared  to  ha?e  «• 
pired  12  years  before  the  action  brought,  it  was  held,  that  the  declaratios 
might  be  amended ;  and  the  Court  said  it  might  be  amended  by  the  vrit 
which  spoke  of  a  term  not  yet  expired.  And  in  Vicars  v.  Hmfitm,  Cmtp. 
841.  where  these  last  two  cases  were  considered,  the  Court  of  K.  B.  after 
judgment  .had  been  affirmed  in  an  action  of  ejectment  from  Irelai, 
amended  the  declaration  by  enlarging  the  term,  although  the  record  wii 
remitted  to  the  Court  below  in  Ireland, 

So  the  day  of  the  demise  in  a  declaration  in  ejectment  may  be  ameod- 
ed,  as  where  the  day  is  laid  before  the  lessor's  titie  appears  to  hare  a^ 
crued>  Doe  ex  dem.  Bxemfwd  and  another  v.  MUkr  and  Levett,  HU.  54 
Geo.  3.  Action  of  ejectment  for  recovery  of  the  possession  of  premifles  at 
Bethnal  Green,  The  lessors  of  the  plaintiff  were  landlords  of  11  houses  let 
to  the  defendant,  who  by  their  lease  covenanted  to  finish  them  by  Mi- 
vfiaelnms,  1813.  The  lease  was  to  hold  from  the  25th  of  March,  intiie 
same  year.  The  demise  was  laid  on  the  25th  of  March,  to  hold  ftom  the 
26th.  The  houses  were  not  finished  at  Michaelmas,  and  the  ejectment 
was  brought  for  a  forfeiture  incurred  by  the  breach  of  covenant*  Ptf^ 
obtained  a  rule  nisi  to  amend  by  laying  the  demise  on  a  day  after  the  for- 
feiture was  incurred.  Header  shewed  cause ;  but  the  Court  allowed  the 
amendment  on  payment  of  costs,  and  the  plaintiff  tried  the  cause  and  re- 
covered at  the  Sittings  after  Term :— S.  C.  Adorns  on  Eject.  2nd  ed«  i99t 
n.  5. 

See  also  as  to  this  point,  AnoHynums,  Mich,  T.  1813,  Nov,  24th.     (km- 
lee  on  s.  former  day  had  obtained  a  rule  to  shew  cause  why  the  day  of  the 
demise  in  a  declaration  in  ejectment  should  not  be  altered  from  the  3rd  of 
April  to  the  14th  of  May,  a  day  subsequent  to  the  expiration  of  a  notke 
to  repair,  which  had  been  given  in  order  to  found  the  action*    The  actioa 
was  brought  on  the  ground  of  a  forfeiture  incurred  by  dilapidations.  Comyn 
now  shewed  causey  and  urged  that  the  Court  of  Common  Fleas  would  not 
amend  in  real  actions,  (see  2  Sound,  Rep.  459. 1  New  Rep.  64,  233.  3  Bot, 
and  Pul.  453.  2  New  Rep.  429.    6  Taunt,  193, 5,  6.)  and  that  this  bdng 
the  case  of  a  forfeiture,  the  Court  could  not  allow  an  amendment.    Le 
Blanc  J.    That  seems  your  strongest  ground.    Sedper  Lord  BUenbonmgh 
Ch.  J.  et  Cur,    I  see  no  reason  why  we  should  draw  a  distinction  as  to 
amendments  to  be  made  in  cases  of  forfeiture  from  other  cases.    There 
was  a  distinction,  in  former  times,  as  to  amendments  in  penal  actions, 
but  it  is  not  now  attended  to.   Mestaer  v.  Hertz,  3  M.  and  5.  450.  2  Burr. 
1099.    6  T.R.  173.    We  think,  therefore,  that  there  is  no  objection  to 
this  amendment,  and  that  the  rule  must  be  made  absolute. 
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the  application  was  to  enable  the  lessor  of  the  plain-  1819. 
tiflf  to  obtain  possession  of  that  part  of  the  premises  "doe" 
which  had  been  so  recovered.  The  motion  being  then  agahut 
discussed^  it  appeared  upon  affidavit,  that  the  term 
laid  in  the  declaration  was  only  for  seven  years,  and 
had  now  expired,  and  consequently  that  the  writ  of  ha- 
here  facias,  which  must  be  issued  upon  this  motion, 
would  be  irregular,  and  inconsistent  with  the  previ- 
ous proceedings.  It  appeared  also,  another  tenant 
was  now  in  possession  of  the  premises.  The  Court 
therefore  suggested,  on  the  authority  of  Vicars  v.  Hay» 
don,  (a)  that  the  plaintiff,  before  he  could  move  for 
the  scire  facias,  should  take  a  rule  to  shew  cause  why 
kite  declaration  should  not  be  amended,  by  enlarging 
the  term ;  and  accordingly  a  rule  nisi  was  drawn  up 
for  that  purpose. 

Casherd  now  shewed  cause  against  both  rules,  the 
one  for  enlarging  the  term,  and  the  other  for  the  scire 
facias  to  revive  the  judgment ;  and  as  to  the  latter,  he 
submitted  a  preliminary  objection,  contending  on  prin- 
ciple, and  the  authority  of  decided  cases,  that  the  rule 


So  a  declaratioii  in  ejectment  has  been  allowed  to  be  amended  in  the 
description  of  the  premises,  as  by  leaving  out  the  word  tenements,  after 
judgment  and  a  writ  of  error  brought.  AwmymouSf  IVin.  T.  1814,  June  27. 

Barrow  on  a  former  day  had  moved  for  a  rule  calling  on  the  defendant  to  Declaration  in 

ihew  cause  why  the  declaration  in  ejectment  should  not  be  amended,  ejectment 

(dtiuragh  after  judgment  given,  and  a  writ  of  error  brought  in   the  "nended  in  the 

House  of  Lords]  by  striking  out  the  words  *'  five  tenements.'*   The  Court  ^^le  premises 

granted  a  rule  nisi  on  payment  of  costs.   The  Attorney-General  and  Mar-  after  judgment 

ryot  now  shewed  cause,  and  urged  that  the  application  came  too  late  after  &nd  a  writ  of 

Tcrffict  and  judgment,  where  there  was  nothing  to  amend  by.   Dampier  J.    J"^^  brought, 
«-     ^         .     ^,      ,     .      1       ,  ,        ,    ^  ,.  ,   ,        .         hy  leaving  out 

Toe  tenn  m  the  demise  has  been  altered  after  verdict,  and  there  is  a    j^e  word  tene- 

case  to  that  effect  {Vicars  v.  Haydmi,  Cawp,  841;  and  see  Oates  v.  Shepherd,  ments. 
2  Stra.  1272.)  and  in  that  case  there  could  have  been  nothing  to  amend 
bjr.  Bayley  J.  There  are  many  cases  to  that  extent.  The  Omrt  there- 
five  made  the  rule  absolute  upon  payment  of  costs,  but  said  that  the 
writ  of  error  must  not  be  quashed,  for  there  might  be  other  error,  and  if 
not,  the  defendant  would  proceed  therein  at  his  peril.  See  other  cases, 
Aicmu  on  Ejectment,  2nd  ed.  25. 

(a)  Cvwp,  841. 
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IB  19.        could  not  be  made  absolute,  inasmuch  as  the  tenant 

Doj  now  in  possession  of  the  premises  was  not  a  party  be- 

affoinst        f^^  ^g  Court.    Thcrc  were  orieinally  two  defendants 

Rendell.       ^  . 

in  the  action  of  ejectment;  one,  Elias  Tuckettf  the 
proprietor  of  the  premises,  and  the  other,  James  Ren- 
dell, his  tenant,  whose  interest  in  the  property  had  now 
ceased,  by  the  expiration  of  his  lease.     Since  that 
time  another  tenant  had  become  possessed  of  the  pro- 
perty, and  was  now  in  possession,  but  was  not  sened 
with  this  rule,  which  he  contended  he  ought  to  have 
been.    Though  he  now  appeared  for  James  Rendellf  in 
pursuance  of  the  rule  served  upon  him,  as  the  survir- 
ing  defendant,  (Elias  Tuckett  having  since  died)  still  it 
was  necessary  that  the  tenant  in  possession  should  be 
served  with  the  rule,  because,  for  any  thing  that  ap- 
peared, James  Rendell  had  now  no  interest  in  the  pro- 
perty. 

Scarlett  said,  that  he  had  an  affidavit,  shewing  that 
Rendell  was  now  interested  in  the  premises,  and  was 
competent  to  shew  cause  against  this  rule,  being  the 
only  surviving  defendant  on  the  record.  Whereupon 
the  Court  intimated,  that  they  would,  in  all  events, 
call  upon  the  other  side  to  shew  cause  against  the  role 
for  amending  the  declaration. 

Casberd  then  shewed  cause,  and  contended  that  no 
case  could  be  found  in  the  books  to  warrant  the  Court 
in  amending  a  declaration  in  ejectment,  served  more 
than  twenty  years  ago.  The  circumstances  under  which 
this  application  was  made  were  these:— In  Trinity 
Term  1798,  the  lessor  of  the  plaintiff  declared  in  eject- 
ment for  the  whole  of  the  premises  in  question,  and  at 
the  Spring  Assizes  at  Exeter  1799,  he  recovered  a  ver- 
dict for  only  one  sixth  of  the  whole.  Judgment  was 
entered  up  in  that  year,  but  no  writ  of  possession  was 
sued  out.     In  the  year  1801,  the  same  lessor  of  the 
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plaintiff  brought  another  ejectment  against  the  same         I8I9. 
defendants,  to  recover  the  remaining  five  sixths  of  the  doe 

same  premises ;  but  in  that  ejectment  the  plaintiff  was  rendell. 
nonsnited.  Another  ejectment  was  afterwards  brought 
in  1808  by  the  same  lessors  of  the  plaintiff,  against 
P.  P.  Tuckett,  who  succeeded  to  the  inheritance  of  the 
estate  after  the  death  of  his  father  Elias,  and  James 
Rendell,  the  then  tenant  in  possession,  to  recover  the 
whole  of  the  estate ;  and  on  that  occasion  a  verdict 
was  found  in  favour  of  the  defendants.  Under  these 
circumstances  he  submitted,  that  the  application  now 
made  to  revive  the  judgment  upon  the  first  ejectment 
for  one  sixth  of  the  premises,  could  not  be  sustained 
upon  any  principle  of  law,  inasmuch  as  there  had 
been  an  express  adjudication  in  favour  of  the  defend- 
ants upon  the  third  ejectment.  Since  that  third  eject- 
ment, another  change  had  taken  place  in  the  owner- 
ship of  the  property.  The  original  defendant  in  the 
first  action,  Elias  Tuckett,  took  possession  of  the  es- 
tate under  the  will  of  his  father,  who  settled  the  pro- 
perty in  tail.  On  the  death  of  Elias,  Philip  P.  Tuckett 
took  possession  as  second  remainder  man.  He  had 
since  died,  and  a  third  party  had  now  come  in  as  ten- 
ant in  tail,  under  the  same  will  of  the  father  of  Elias 
Tuckett,  and  that  person  had  now  the  legal  property  of 
the  estate  vested  in  him.  The  estate  therefore  having 
changed  its  owners,  the  Court  were  thus  called  upon 
to  revive  the  original  judgment  after  the  expiration  of 
twenty  years,  no  writ  of  possession  having  ever  been 
sued  out.  With  respect  to  the  tenancy  in  possession, 
there  had  also  been  three  several  changes.  At  the 
time  of  the  first  ejectment  James  Rendell  was  in  pos- 
session ;  at  the  time  of  the  third  John  Rendell  was  in 
possession;  and  now  William  Rendell  was  in  possession, 
and  the  last  mentioned  person  was  made  no  party  to 
the  rule  for  a  scire  facias.  Under  these  circumstances 
there  were  three  questions  for  the  consideration  of  the 
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I819.         Court:  1st,  whether  the  adjudication  in  favour  of  the 
Doe  defendants  on  the  third  ejectment  was  cot  a  bar  to  the 

Rbxdell.      revival  of  the  judgment  on  the  first ;  2nd,  whether  the 
first  declaration  having  been  served  more  than  twenty 
years,  the  plaintiffs  were  not  barred  by  the  statute  of 
limitations  ;and  3rd,  whether  the  Court  would  permit 
the  amendment  of  the  declaration,  by  enlarging  the 
term  which  had  expired,  all  the  parties  interested  not 
being  properly  before  the  Court.     He  submitted  that 
there  was  no  authority  in  law  to  support  any  one  of 
these  questions  in  favour  of  the  plaintiffl     With  re- 
spect to  the  alteration  of  the  record,  there  were  several 
authorities  to  shew  that  the  Court  would  in  no  instaQce 
enlarge  a  term  which  had  expired,  without  the  consent 
of  the  parties  who  would  be  affected  by  the  alteration. 
This  case   was   clearly  distinguishable   from    Doe  ?. 
Pilkington,  (a)  Fkars  v.  Haydon,  (Jb)  and  Uoe  v.  ElHsJ^c) 
The  case  of  tfithers  v.  Harris,  (d)  was  an  authoritj,to 
shew  that  in  ejectment  execution  cannot  be  sued  out 
after  a  year  and  a  day,  without  scire  facias ;  but  in  the 
present  case  twenty  years  had  elapsed  since  judgment 
was  entered  up,  and  the  party  who  would  be  affected 
by  this  motion  was  not  now  before  the  Court.    If  the 
Court  were  to  grant  this  application,  it  would  be  giv- 
ing the  plaintiff  an  advantage  which  he  could  not  ob- 
tain if  he  had  brought  a  fresh  ejectment ;  because  in 
that  case  he  would  be  barred  by  the  statute.    The 
object,  therefore,  of  the  plaintiff  was  per  saUurn  to  take 
possession   of  this  property  by  virtue   of  a  writ  of 
execution,  in  a  case  where  the  statute  would  deny  all 
remedy ;  because  if  he  were  to  attempt  to  recover  by 
another  ejectment,  he  could  not  have  succeeded.    The 
Court  therefore  could  not  accede  to  either  of  these  ap- 
plications; first,  as  to  the  amendment,  because  the 
proper  parties  were  not  before  the  Court ;  and  secondly, 

(fl)  4  B^trr.  2447.  (6)  Cowp,  841.  (c)  2  Sir  FT,  Bi,  940. 

Id)  I  Salk,  258. 
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as   to  the  scire  facias,  the  declaration   having  been  1819. 

served  more  than  twenty  years  since>  and  the  plaintifi  doe 

having  failed  in  two  other  actions  of  ejectment  to  re-  He^deli.. 
cover  the  same  property. 

Scarlett  and  Bingham,  contra.    The  only  temedy 
which  the  plaintiff  has  in  this  case,  under  the  circum* 
stances  stated,  is  to  sue  out  a  scire  facias  to  revive  the 
judgment,  in  order  that  he  may  have  execution  for  the 
one  sixth  of  the  premises  recovered  in  1799.    This  is 
the  proper  course  to  be  adopted,  as  appears  by  the 
case  of  Withers  v.  Harris,  (a)     But  in  order  to  give  the 
plaintiff  the  advantage  of  this  remedy,  it  is  necessary  for 
him  to  enlarge  the  term,  so  that  no  formal  objection  shall 
stand  in  the  way  of  discussing  the  question.     The  en- 
largement of  the  term  is  the  usual  and  proper  mode  of 
proceeding,  with  a  view  to  raise  the  question^  in  order 
that  the  plaintifi*  may  not  be  driven  to  his  writ  of  right. 
There  are  several  authorities  to  shew  that  the  Court 
will  enlarge  the  term  for  this  purpose.     Doe  v.  Pilking- 
ton,  (b)  Roe  v  .Ellis,  (c)  and  Vicars  v.  Haydon, (rf)    As 
to  the  objection  that  the  proper  parties  are  not  before 
the  Court,  in  consequence  of  changes  having  taken 
place  in  the  ownership  and  possession  of  the  property, 
it  is  no  answer  to  the  present  application  ;  because  if 
such  changes  have  taken  place,  they  may  in  their  pro- 
per season  operate  to  prevent  the  plaintiff  from  having 
execution.    This  is  only  an  application  to  the  Court 
for  a  scire  facias  to  revive  the  judgment ;  and  if  upon 
the  scire  facias  being  brought,  it  appears  that  the  de- 
fendants have  a  title,  acquired  since  the  first  eject- 
ment, it  may  be  pleaded  in  answer  to  this  proceeding, 
and  the  defendant  will   have  the  fiiU  benefit  of  it. 
Therefore  the  circumstance  of  changes  having  taken 
place  in  the  property  is  no  objection  to  the  presfent 

■      ■  III  I  II       I  1,1  I    H  I         I        I  I     <    I  I         <  ^  »      I  I  »    «    I     .      - 

(a)  1  Satk.  258.  (6)  4  Bur,  2447. 

(c)  2  Sir  fr.  Bla.  940.  (i)  CoUfp^  841. 
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1819*        motion,  because  at  a  future  time  it  may  be  shewn,  in 
^  pleading  and  in  evidence,  as  good  cause  why  the  judg- 

against  mcut  sbould  uot  bc  rcvived.  But  the  persons  now  in  pos- 
session  must  then  shew  a  distmct  title  acqmred  smce. 
In  the  mean  time,  however,  the  objection  arising  from 
the  lapse  of  time  will  not  be  taken  away  by  making 
this  rule  absolute.  The  proceeding  by  scire  facioiis 
certainly  not  new.  Proctor  v.  Johnson,  (a)  And  this 
is  the  only  way  in  which  the  plaintiff  can  proceed  to 
obtain  execution  upon  the  verdict  he  has  recovered; 
and  the  Court  will  observe,  that  no  objection  is  sug- 
gested to  his  title.  It  cannot  be  urged  that  the  sub- 
sequent ejectments  brought  are  to  operate  as  a  waiver 
of  the  judgment  upon  the  first,  because  this  could  not 
be  done  except  by  a  release  under  seal.  Where  a 
party  has  neglected  to  sue  out  execution  upon  a  judg- 
ment recovered,  lapse  of  time  is  no  objection  against 
him.  Undoubtedly  in  this  case  an  amendment  must 
be  made  in  the  declaration,  by  enlarging  the  term,  so 
as  to  entitle  the  plaintiff  to  sue  out  execution.  The 
term  is  merely  a  fiction,  in  order  to  try  the  question; 
and  the  Court  for  that  purpose  will  accede  to  this 
motion,  (b) 

Abbott  Ch.  J.     I  am  of  opinion,  that  even  if  this 
declaration  had  been  sufficiently  large  to  answer  the 
purpose,  we  ought  not,  under  the  circumstances  of  this 
case,  to  allow  a  writ  of  scire  facias  to  issue.     The  ap- 
plication for  an  amendment  of  the  declaration,  by  en- 
larging the  term,  is  purely  to  the  discretion  of  the 
Court.     No  doubt  the  Court  will  refuse  the  applica- 
tion, wher6  they  see  great  mischief  likely  to  arise  from 
granting  it.     I  go  further;  I  think  we  ought  not  to 
grant  it,  unless  it  is  shewn  that  mischief  will  not  arise. 
In  such  a  case  as  this,  I   must  have  the  negative 
proved  :  here  the  negative  is  not  proved.     The  cir- 

I  II  ■!■-  111,!  ,  ^ ■         - 

(a)  I  Lord  Ray,  669.  (ft)  2  Str.  1272,  Oates  ▼.  Shepherd. 
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<;umstance  of  the  plaintiffs  having  obtained  judgment  18H). 
for  one  sixth  of  the  premises^  would  not  have  con-  "n^ 
eluded  the  defendant,  even  if  he  had  taken  out  exe-        agaimt 

REND£Lt. 

cation ;  because  the  defendant  might  have  brought 
another  ejectment  against  the  plaintiff,  and  he  might 
have  tried  the  question  over  again ;  and  for  aught  I 
know,  he  might  have  good  ground  to  support  his  case. 
Are  we  therefore  pow  to  place  him  in  a  worse  situation 
than  he  would  have  been  in  then  ?  Had  he  been  obliged 
to  bring  an  ejectment  to  recover  back  the  premises,  he 
might  then  have  called  witnesses  to  support  his  title, 
many  of  whom  may  now  be  dead,  and  others  not  to  be 
found.  It  is  admitted,  that  the  owner  of  the  estate 
against  whom  this  ejectment  was  brought,  is  now  dead, 
and  that  the  then  occupier  is  not  in  possession.  The 
freehold  of  the  property  has  passed  in  a  course  of  des- 
cent, according  to  the  limitations  of  the  settlement,  from 
the  grandfather  to  his  grandsons,  and  the  grandsons 
may  have  no  means  of  knowing  any  thing  of  the  title, 
which  the  grandfather  might  be  expected  to  know. 
I  therefore  think  we  ought  not  to  grant  this  applica- 
tion; for  by  granting  it,  we  should  be  giving  en- 
couragement to  procrastination  and  delay,  which  ought 
not  to  be  encouraged.  I  am  of  opinion  that  both 
rules  must  be  discharged. 

Bayley  J.  The  authorities  which  have  been 
cited  say,  that  a  party  shall  not  be  precluded  by  the 
expiration  of  the  term  from  bringing  a  scire  facias  upon 
a  judgment,  but  may  apply  to  the  Court  to  enlarge 
the  term ;  but  they  do  not  mean  to  say,  that  because 
the  party  is  at  liberty  to  make  such  an  application,  the 
Court  will  therefore  permit  the  amendment  in  a  case 
where  no  amendment  ought  to  be  made.  To  grant  a 
scire  facias  in  this  case,  would  be  an  act  of  injustice  to 
the  defendant,  because  the  death  of  witnesses  may  have 
since  occurred,   who  might  have  been  able  to  give 

2  o  2 
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a  complete  answer  to  the  writ.     I  therefore  agree  with 
my  Lord;  that  these  rules  must  be  discharged. 

HoLROYD  J.  I  am  of  the  same  opinion.  The 
effect  of  the  motion  is  this : — the  plaintiff  cannot  bring 
a  fresh  ejectment;  in  consequence  of  the  expiration  of 
twenty  years ;  he  therefore  wishes  to  amend  the  decla- 
tion  by  enlarging  the  term,  in  order  to  support  his  Kkt 
facias,  I  think  the  defendant  has  a  right  to  hold  him 
strictly  to  the  pleadings  as  they  were  first  stated  on  the 
record ;  and  I  am  of  opinion  that  the  present  motion 
ought  not  to  be  granted,  for  if  it  were,  the  plaintiff, 
who  has  been  guilty  of  laches  in  not  suing  put  exe- 
cution, would  be  placed  in  a  better  situation  than  he 
would  have  been  in  when  he  first  obtained  judgment. 


Best  J.  concurred. 


Rule  discharged. 


Tuetdayt 
June  29th. 


Morris  against  Huni'. 


Where  an  at-      £\^  ^  former  day  the  defendant  obtained  a  rule  call- 
foradecla^*^  ^"^8  ^^  ^^^  plaintiff  to  shew  cause  why  the  master 

tion  as  contain-   should  not  review  his  taxation  of  costs  in  this  cause. 

ing  more  folios  ^  .  .  it 

than  it  reaUy  It  was  an  action  at  the  suit  of  the  high  bailiff  of  West' 

this  charge^as  f^inster,  to  recover  from  the  defendant  a  third  share  of 

allo^bythe  the  expence  of  erecting  hustings,   paying  poll-clerks, 

that  this  was  a  8cc.  at  the  last  general  election  for  the  city  of  H^est- 

ground  for  re- 
viewing the  taxation.  Held,  that  the  master  was  justified  in  aUowing  the  ezpencei 
of  two  writs  issued  in  one  action  agdnst  the  defendant  into  different  counties  where  it  was 
doubtful  in  which  county  the  defendant  was  to  be  found,  (a)  Held  also,  that  the  master 
might  allow  the  sum  of  one  guinea  each  to  talesmen  on  the  trial  of  a  cause  by  a  special 
jury  in  London  or  Middlesex,  Held  also,  that  the  plaintiff  ml^ht  be  aUowed  n>r  feei  to 
thiee  oounsd  on  taxation  of  costs  in  a  cause  of  difficulty. 


(a)  As  to  the  practice  of  issuing  two  writs  into  different  counties  fox 
the  same  cause  of  action,  see  Powell  v.  Hemd^rsonf  ante,  392 ;  Buttock  y. 
Morris,  2  Taunt,  67. 
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fninisier,  for  which  the  defendant  was  one  of  three  candi-         18 19- 
dates.     A  verdict  having  been  found  for  the  plaintiff,        Morris 

the  costs  were  referred  to  the  master,  who  on  the  tax-        vaww< 

'  Hunt. 

ation  allowed  the  expense  of  two  writs,  the  one  a  latitat 
issued  into  Hampshire^  which  was  not  served,  and  the 
other  a  bill  of  Middlesex y  which  was  served,  both  being 
for  the  same  cause  of  action ;— forty  folios  for  the  de- 
claration, the  real  number  on  minute  examination  being 
in  fact  no  more  than  thirty  five; — three  counsel,  four 
having  been  employed ; — twelve  guineas  for  twelve 
special  jurymen,  four  only  of  the  special  jurors  origi- 
nally returned  having  in  fact  served  upon  the  jury,  and 
the  remainder  being  talesmen ; — and  for  two  notices  of 
declaration,  one  served  in  Hampshire  and  the  other  in 
London ;  all  of  which  items  were  objected  to  on  the 
part  of  the  defendant. 

Scarlett  now  shewed  cause  on  an  affidavit  stating 
in  substance  that  it  had  become  necessary  to  sue  out 
two  writs  (namely  the  latitat  into  Hampshire  as  well  as 
the  bill  of  Middlesex),  in  consequence  of  the  defendant's 
being  in  the  habit  of  changing  his  residence,  being 
sometimes  to  be  found  in  Hampshire,  and  at  other  times 
in  Middlesex ; — that  the  two  notices  of  declaration 
had  become  necessary  from  the  same  cause ; — that  the 
allowance  of  forty  folios  for  the  declaration  had  been 
made  on  the  usual  mode  of  calculation  before  the  mas- 
ter, to  which  the  defendant  had  on  that  occasion  made 
no  objection ; — that  the  allowance  of  a  guinea  to  each 
of  the  eight  talesman  who  sat  on  the  jury  was  conform- 
able to  the  universal  practice  in  the  master's  office,  in 
the  taxation  of  costs  of  causes  tried  in  London  and 
Middlesex;  and  that  the  allowance  for  the  fees  of  coun- 
sel was  agreeable  to  the  practice  of  the  same  office,  in 
cases  of  the  like  description.  As  to  the  item  of 
allowance  with  respect  to  the  number  of  folios  in  the 
declaration^  it  was  contended  that  the  objection  was 


546  CASES  IN  TRINITY  TERM 

.  1 8 19.  not  now  available^  because  the  defendant  being  himself 
Morris  present  at  the  taxation  of  costs^  he  had  an  opportunity 
Hukt'  °^  resisting  the  allowance,  if  it  was  improper,  but  ha- 
ving neglected  so  to  do,  he  ought  to  be  tied  down  to 
the  same  strictness  which  the  Court  wotdd  obserye 
with  respect  to  an  attorney  under  the  like  circum- 
stances. As  to  the  other  items  objected  to,  it  was  sub- 
mitted that  they  were  justifiable,  upon  the  universal 
practice  adopted  in  the  master's  office  under  similar 
circumstances. 

The  defendant  in  person,  in  support  of  the  rule,  con- 
tended, first,  that  the  overcTiarge  allowed  by  the  master, 
with  respect  to  the  number  of  folios  in  the  declaration, 
was  clearly  a  ground  for  reviewing  the  taxation ;  se- 
condly, that  there  could  be  no  occasion  for  the  issuing 
the  double  process  referred  to ;  and  thirdly,  that  it  was 
contrary  to  law  to  allow  to  talesmen  the  same  fees  pay- 
able by  statute  to  special  jurors,  and  equally  contrary 
to  law  to  require  a  defendant  to  pay  the  fees  paid  to  the 
plaintifPs  counsel,  such  fees  not  being  recoverable  by 
the  counsel  in  a  court  of  justice. 

Bayley  J.  (a)  This  application  is  made  to  the 
Court  to  review  the  master's  taxation,  on  several  different 
grounds.  The^rs^  is,  that  the  expence  of  two  writs  has 
been  improperly  allowed  by  the  master.  Whether  those 
writs  were  both  running  at  one  and  the  same  time  is  not 
suggested  in  the  affidavit  on  which  the  application  is 
founded ;  but  the  foundation  of  the  application  is,  that 
it  was  unnecessary  to  issue  the  two  writs,  because  the 
defendant's  residence  in  London  must  have  been  known 
to  the  plaintifPs  attorney,  and  consequently  that  he 
might  have  been  served  at  that  residence,  if  ordinary 
pains  had  been  taken  for  the  purpose.     The  answer  to 

(a)   The  Chief  Justice  had  left  the  Court. 


I 
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this  objection,  is,  that  the  plaintiff's  attorney  originally         18 19. 
made  enquiry  at  the  defendant's  lodgings  in  town,  but       m^^ITs 
found  that  he  was  then  residing  in  Hampshire.    That        ^ak-* 
circumstance  made  it  necessary  to  issue  a  writ  in  the 
latter  county,  which  it  was  the  duty  of  the  plaintiff's 
attorney  to  do.     Before  the  writ  could  be  served,  the 
defendant  came  up  to  London,  and  consequently  the 
object  of  suing  out  that  writ  was  defeated.  It  therefore 
became  necessary,  in  order  to  reach  the  defendant,  to 
sue  out  a  Bill  of  Middlesex.    Inasmuch  as  it  does  not 
appear  that  these  were  concurrent  writs,  and  as  the 
plaintiff^s  attorney  had  an  adequate  motive  for  suing 
out  the  two,  I  am  of  opinion,  that  the  master  was  jus- 
tified in  allowing  in  his  taxation  the  expence  of  both. 
The  second  objection  is,  that  the  notice  of  declaration 
was  given  in  the  country  instead  of  being  served  in 
town.     I  do  not  think  that  that  furnishes  a  sufficient 
ground  for  this  application  to  the  Court,  because  al- 
though the  defendant  happened  to  be  in  town  at  the 
time^  it  did  not  necessarily  follow  that  he  would  have 
continued  in  town,  and  the  difference  between  serving 
the  declaration  in  town  or  in  the  country,  is  extremely 
immaterial.     It  is  impossible  therefore  to  impute  to  the 
master  any  improper  motive  for  the  allowance  of  this 
item.   The  third  objection  is,  that  the  master  has  allow- 
ed forty  folios  for  the  declaration,  there  being  in  fact 
only  thirty-five.     It  appears  that  the  defendant  was 
originally  charged,  and  was  obliged  to  pay  for  forty- 
five  folios,  in  taking  a  copy  of  the  declaration  out  of 
the  office,  and  that  the  master  has  allowed  for  forty 
folios.     When  it  is  considered  what  is  the  duty  of 
an   attorney  in  this  respect,  I  think  there  is  no  diffi- 
culty in  the  course  to  be  pursued^  by  the  Court  with 
respect  to  this  objection.     The  attorney  is  to  make  his 
charge  in  proportion  to  the  length  of  the  proceedings  ; 
and  it  is  his  duty,  before  he  makes  the  charge,  to  know 
what  the  leneth  is.     He  has  no  right  to  proceed  upon 
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1 8  ig.         conjecture,  because  he  has  the  means  in  his  own  hands 
M^^s        of  coming  at  the  certain  knoSvledge  of  the  charge  to 
mgainsi        jjg  made.     I  know  that  it  was  heretofore  the  practice 
to  ascertain  by  counting  the  folios  the  exact  length  of 
the  proceedings.     It  was  formerly  the  practice,  before 
a  declaration  was  served,  to  ascertain  the  exact  amount 
of  the  sum  to  be  paid  by  the  defendant,  before  he  took 
the  declaration  out  of  the  office ;  and  certainly  it  is 
extremely  proper  that  this  should  be  done,  in  order  to 
regulate  the  subsequent  charges.      If  the   plaintiff's 
attorney,  instead  of  counting  the  folios,  chuses  to  pro- 
ceed on  conjecture,  he  does  so  at  his  peril,  and  if  it 
turns  out  ultimately  that  he  was  wrong,  the  blame  of 
being  wrong  is  imputable  to  himself,  and  whatever 
expences  have  been  incurred  by  the  defendant  in  set- 
ting the  matter  right,  ought  properly  to  fall  on  the 
attorney.     Now  in  this  instance,  on  the  application 
being  made  to  the  Court  for  the  master  to  review  his 
his  taxation,  upon  the  ground  that  forty  folios  were 
allowed  when  thirty-five  was  the  utmost  extent  of  al- 
lowance that  ought  to  be  made ;  if  the  attorney  had 
immediately  communicated  with  the   defendant  and 
said,  ''  I  find  I  have  charged  five  folios  too  much, 
and  therefore  I  return  you  eleven  shillings  which  have 
been  overpaid,"  he  would  have  set  himself  right;  but 
inasmuch  as  he  was  wrong  in  the  first  instance  in  that 
respect,  and  inasmuch  as  when  by  this  rule  the  objec- 
tion is  pointed  out  to  him  he  does  not  do  that  which 
is  necessary  to  set  himself  right,  I  think  the  conse- 
quence must  be,  that  the  master  should  have  the  oppor- 
tunity of  looking  at  that  item  again,  to  see  whether  in 
that  respect  the  plaintiff's  attomies  are  not  wrong,  and 
that  is  to  be  at  their  expence;  and  on  that  account  the 
defendant  will  be  entitled  to  the  costs  of  this  appUca- 
tion.  (a)      The  fourth    ground   of  objection   to   the 

(a)  \ade  Lee  v.  Lingard,  1  East,  401,  404 ;    Chrojan  v,  Lee,  5  Tatttii. 
652. 
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master^s  taxation  is,  that  the  persons  who  served  as        1819- 
talesmen  on  the  jury  were  allowed  a  guinea  each,        morris 
whereas  by  law,  (as  it  is  suggested)  they  were  entitled        uvvr 
to  no  more  than  an  allowance  of  eight-pence  or  four- 
teen-pence  each,  as  the  case  might  be.     I  believe  in 
point  of  practice,  for  a  considerable  length  of  time,  the 
invariable  rule  in  London  and  Middlesex  has  been  to 
treat  the  talesmen  on  the  same  fdbting  with  the  special 
jurymen,  when  they  are  resorted  to  for  the  purpose  of 
making  up  a  special  jury,  when  the  whole  pannel  of 
special  jurors  do  not  attend.    I  know  that  in  many 
instances,  particularly  in  the  country,  a  difference  is 
made  between  the  special  jurymen  and  the  talesmen,  and 
that  that  difference  is  continually  the  ground  of  com- 
plaint on  the  part  of  the  talesmen,     fn  some  instances 
I  have  heard  them  complain  that  the  special  jurymen 
have  received  their  guinea,  whereas  they  have  received 
only  half  a  guinea,  thinking  it  extremely  hard  that 
they  should  not  both  be  put  upon  the  same  footing. 
A  Judge  at  nisi  prius  in  the  country  never,  I  believe, 
interferes  with  what  is  the  settled  practice  in  that  res- 
pect.    In  London  and  Middlesex  it  seems  to  be  the 
settled  practice  to  make  no  distinction  between  the 
special  jurymen  and  the  talesmen.  This  practice  seems 
to  be  general,  and  it  appears  to  me  that  talesmen 
come  within  the  description  in  the  statute  24  Geo.  2. 
c.  18,  s.  2.  just  as  much  as  the  original  special  jury- 
men ;  it  being  there  said  that  no  person  who  shall  serve 
upon  any  jury  appointed  or  returned  by  any  of  the 
acts   therein  mentioned  shall  be  allowed  to  take  for 
serving  on  any  such  jury  more  than  the  sum  of  money 
which  the  Judge  who  tries  the  issue  shall  think  just 
and  reasonable,  not  exceeding  the  sum  of  one  pound 
and  one  shilling.     In  that  respect  the  constant  and 
invariable  comrse  has  been,  to  leave  it  to  the  discretion 
of  the  master  to  say  what   allowance  shall  be  made. 
It  appears  to  me,  that  when  the  master  confines  him- 
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1819*        self  within  the  sum  of  one  pound  one,  and  there  is  no 
,"  direction  by  the  Judire  who  tries  the  cause  to  make 

Morris  •'  ° 

against        a  different  allowance,  the  decision  of  the  master  is  to 
be  decisive  upon  the  subject.    The  fifth  objection  is 
with  respect  to  the  fees  paid  to  the  counsel  in  the  cause, 
and  that  objection  has  taken  two  different  shapes ;  one 
that  too  many  counsel  have  been  employed,  and  the 
other,  that  the  defendant  is  in  no  respect  liable  to  be 
charged  with  the  fees  of  any  counsel.    With  respect 
to  the  number  of  counsel,  it  appears  that  the  master 
has  allowed  three,  and  it  seems  to  me  that  the  master 
ought  in  these  cases  to  exercise  a  discretion,  which 
discretion  must  be  regulated  to  a  certain  degree  by 
the  nature  and  magnitude  of  the  cause,  and  the  num- 
ber of  witnesses  which  are  likely  to  be  examined.   It 
is  fit  that  in  cases  of  difficulty,  in  which  points  of  law 
may  arise,  that  the  leading  counsel  should  have  the 
assistance  of  other  gentlemen  to  suggest  what  may  be 
necessary  in  the  course  of  discussion.   In  cases  of  that 
description  the  allowance  of  counsel  should  not  be  re- 
gulated in  the  same  manner  as  in  a  common  action 
for  goods  sold  and  delivered,  or  in  an  ordinary  case  in 
which  no  difficulty  is  likely  to  arise.     Considering  the 
nature  of  this  case,  I  can  by  no  means  say  that  the 
allowance  for  three  counsel  on  the  taxation  of  costs 
was  too  much.     1  think  it  was  a  reasonable  allowance, 
and  that  the  plaintiff  was  entitled  to  have  the  decision 
of  the  master  in  his  favour  to  that  extent.     But  then 
the  suggestion  is,  that  by  law  no  man  is  liable  to  pay 
for  counsel  at  all,  and  that  therefore  the  whole  of  this 
charge  for  counsel  is  improper.    That  seems  to  me  to 
arise  entirely  from  a  mistake  in  point  of  law.     It  is 
never  expected,  it  never  has  been  the  practice,  and  in 
maiiy  instances  it  would  be  wrong,  that  counsel  should 
be  gratuitously  giving  up  their  time  and  talents  with- 
out receiving  any  recompence  or  reward.     It  is  the 
recompence  and  reward  which  induce  men  of  consider- 
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able  ability,  and  certainly  of  great  integrity,  and  with         1819. 
every  qualification  which  is  necessary  to  adorn   the        Morris 
bar,  to  exert  their  talents.     It  is  the  emolument  in  the        ^unt. 
first  instance,  to  a  certain  degree,  that  induces  them  to 
bear  the  difficulties  of  their  profession,  and  to  wear 
away  their  health,  which  a  long  attendance  at  the  bar 
naturally  produces ;  and  it  is  of  advantage  to  the  pub- 
lie  that  they  should  receive  those  emoluments  which 
produce  integrity  and  independence ;  and  I  know  of 
nothing  more  likely  to  destroy  that  independence  and 
integrity  than  to  deprive  them  of  the  honorable  reward 
of  their  labours.      But  it  is  said   that  counsel  can 
maintain  no  action  for  their  fees  :  why  ?   because  it  is 
understood  that  their  emoluments  are  not  to  depend 
upon  the  event  of  the  cause,  but  that  their  compensa- 
tion is  to  be  equally  the  same  whether  the  event  be 
successful  or  unsuccessful.    They  are  to  be  paid  be- 
forehand, because  they  are  not  to  be  left  to  the  chance 
whether  they  shall  ultimately  get  their  fees  or  not;  and 
it  is  for  the  purpose  of  promoting  the  honor  and  inte- 
grity of  the  bar,  that  it  is  expected  all  their  fees  should 
be  paid  at  the  time  when  their  briefs  are  delivered. 
That  is  the  reason  why  they  are  not  permitted  to  main- 
tain an  action.     It  is  their  duty  to  take  care,  if  they 
have  fees,  that  they  have  them  beforehand,  and  there- 
fore the  law  will  not  allow  them  any  remedy,  if  they 
disregard  their  duty  in  that  respect.     The  same  rule 
applies  to  the  case  of  a  physician,  who  cannot  main^ 
tain  any  action  for  his  fees.    He  therefore  is  to  receive 
his  fees  at  the  period  of  time  when  his  attendance 
occurs.     These  are  the  reasons  why  the  gentlemen  of 
these  two  professions  can  maintain  no  action  for  their 
fees  ;    but  is  it  to  be  supposed  that  men  are  to  waste 
their  lives  to  qualify  themselves  for  their  profession, 
without  receiving  any  emolument  i    That  never  can  be 
imagined  5  and  the  constant  course  which  has   been 
adopted^  shews  that  it  never  could  be  so  understood. 
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18 19.         if  this  is  not  the  right  rule,  the  Cotirts  of  Westminster 
f^ovLRts        ^^''  have  been  in  error  for  centuries,  because  they 
^aifut        have  been  in  the  constant  habit  of  allowing  to  plain- 
tiffs when  they  succeed,  the  fees  of  counsel  on  the  one 
hand,  and  to  the  defendant  the  fees  of  their  counsel 
when  they  succeed,  on  the  other  hand.     This  is  the  in- 
variable rule  acted  upon  on  the  taxation  of  costs.  These 
are  the  different  objections,  which  have  been  taken  on 
the  part  of  the  defendant  to  the  master's  taxation,  and 
it  seems  to  me,  that  I  have  given  the  proper  answer  to 
each.     I  am  of  opinion  that  the  mastei^s  taxation  was 
perfectly  right,  except  with  respect  to  the  charge  on 
the  length  of  the  declaration.     That  charge  was  origi- 
nally improper,  and  I  think  that  the  plaintiff  did  not 
act  with  sufficient  discretion  in  not  giving  it  up.    I  do 
not  say  that  it  was  insisted  on,  but  it  was  not  aban- 
doned.  It  appears  to  me  therefore,  that  with  respect  to 
that  item,  and  that  only,  the  master  ought  to  review  his 
taxation,  and  if  the  declaration  shall  turn  out  to  be 
short  of  forty  folios,  then  the  defendant  will  be  entitled 
to  the  costs  of  this  application. 

HoLROYD  J.  It  appears  to  me  that  none  of  the 
objections  which  have  been  taken  in  support  of  this 
motion   are    well    founded,    except    the    one   which 
relates  to  the  overcharge  of  the  declaration.     The  rea- 
sons shewing  that  none  of  the  objections  can  be  sup* 
ported,  except  that,  have  been  so  fiiUy  entered  into 
and  so  ably  stated  by  my  brother  Bayley,  that  I  think 
it  not  requisite  to  say  any  thing  further  with  respect  to 
them,  than  to  express  my  entire  concurrence.    With 
respect  to  the  overcharge  of  the  declaration,  whateve 
may  be  the  present  usage  in  the  master's  office  with  a 
view  to  save  trouble,  it  is  incumbent  on  the  person 
who  makes  the  charge  to  ascertain  the  quantity  of 
pleading  before  the  charge  is  made,  more  especially,  as 
any  error  in  that  particular  is  multiplied  by  the  jubse- 
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qaent  cc^ies   of  those  pleadings,   and  the   different         1819. 
records  that  are  made  of  them.  The  plaintiff's  attorney        mo&ris 
not  having  done  that,  it  appears  to  me  that  he  was  in         hvmt! 
fault,  in  not  having  abandoned  the  overcharge  after 
it  was  discovered.     I  am  of  opinion  that  this  rule  must 
be  made  absolute,  he  paying  the  costs  which  have 
been  incurred  on  that  ground.     My  mind  has  certainly 
fluctuated  on  that  point ;  for  if,  when  he  was  served 
with  a  rule,  the  attorney  had  expressed  an  intention  of 
giving  up  that  item,  and  of  resisting  the  rule  on  the 
other  grounds  only,  I  should  have  thought  that  no  costs 
ought  to  have  followed.    At  present,  however,  I  think 
that  the  defendant  being  brought  here  under  the  cir- 
cumstances stated,  he  is  entitled  to  the  costs  of  this 
application. 

Best  J.  I  agree  with  my  brothers  in  the  opinion 
they  have  expressed  upon  this  subjects  There  have 
been  five  objections  raised  to  the  master's  taxation. 
First,  as  to  the  writs ;  secondly,  as  to  the  service  of 
notice  of  declaration ;  thirdly,  as  to  the  fees  allow- 
ed to  counsel;  fourthly,  as  to  the  allowance  of  a 
guinea  each  to  eight  talesmen ;  and  fifthly,  as  to 
the  length  of  the  declaration.  [The  language  of  the 
affidavit  of  the  defendant,  as  it  related  to  the  sup- 
posed vexation  in  issuing  two  writs,  was  observed 
upon,  and  the  learned  Judge  then  proceeded.]— 
As  to  the  objection  that  the  declaration  was  not  served 
in  the  county  of  Hants,  but  in  the  county  of  Middlesex 
only,  if  there  was  any  thing  in  it  he  might  have  made 
an  application  to  th^  Court  to  set  aside  the  proceed- 
ings for  irregularity.  At  to  the  other  points,  I  agree 
with  the  rest  of  the  Court,  that  the  objection  made  as 
to  the  length  of  the  declaration  ought  to  go  before  the 
master,  and  that  the  persons  who  made  the  mistake 
ought  to  pay  the  costs.     With  respect  io  the  money 
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1819.  paid  lo  the  talesmen,  I  am  rather  surprised  to  bear  any 
]Vfo&us  objection  made  on  that  ground.  I  am  quite  clear  that 
e^aiwt        yfQ  jy,g  authorized  under  the  24  Geo.  2.  c.  18.  «.  2.  in 

rlUKT. 

allowing  the  talesmen  a  guinea  eachy  when  called  upon 
to  serve  with  special  jurymen ;  and  when  we  recollect 
the  trouble  and  inconvenience  to  which  common  jurors 
are  put  in  attending  to  their  public  duty  in  London 
and  Middlesex,  no  man  can  reascxiably  object  to  thdr 
receiving  a  guinea  each  when  called  upon  to  serve  as 
special  jurors.  As  to  the  objection  to  the  allowance  of 
fees  paid  to  counsel,  it  is  said  that  counsel  are  to  lend 
their  assistance  gratuitously  for  the  suitor's  benefit. 
Their  assistance  is  rendered  necessary  to  the  plaintiff, 
in  consequence  of  the  defendant  having  neglected  to 
observe  his  engagements.  But  it  has  be^i  said,  that 
inasmuch  as  counsel  could  not  recover  their  fees  from 
the  plaintiff,  therefore  the  plaintiff  could  not  recover 
them  from  the  defendant.  The  defendant  mistakes  the 
principle  upon  which  he  is  called  upon  to  pay  these 
fees.  His  liability  is  founded  upon  the  principle 
stated  by  my  brother  Bayley.  Nothing  can  be  more 
reasonable,  than  that  counsel  should  be  rendered  inde- 
pendent of  the  event  of  the  cause,  in  order  that  no  temp- 
tation may  induce  them  to  endeavour  to  get  a  verdict, 
which  in  their  consciences  they  think  they  are  not  en- 
titled to  have.  Counsel  should  be  rendered  as  inde- 
pendent as  the  Judge  or  the  jury  who  try  the  cause, 
when  called  upon  to  do  their  duty.  Was  it  ever  un- 
derstood by  any  man,  that  gentlemen  who  are  put  to 
the  most  enormous  expence  in  rendering  themselves 
competent  to  appear  in  a  Court  of  Justice  as  advo- 
cates, are  to  act  for  nothing  f  No  man  is  so  ignorant 
or  so  stupid  as  to  suppose  that  this  can  be  the  case. 
If  this  were  the  principle  upon  which  we  were  to 
act,  no  man  of  integrity  or  honour  would  appear  at 
the  Bar ;  or,,  at  least,  no  man  duly  qualified  for  the 
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discharge  of  his  duty  would  venture  to  appear:  and  I         1819- 
will  venture  to  say,  that  it  will  be  one  of  the  greatest       morms 
misfortunes  that  can  happen  to  this  country,  if  such  a        w^^ 
notion  is  to  prevail.     There  is  nothing  which  has  so 
great  a  tendency  to  secure  the  due  administration  of 
justice,  as  having  the  Courts  of  the  country  frequented 
by  gentlemen  so  eminently  qualified  by  their  education 
and  principles  of  honour,  as  at  this  time  appear  to  dis- 
charge the  duties  which  they  are  called  upon  to  fulfil. 
If,  under  such  circumstances,  there  could  possibly  be  a 
disposition  to  do  injustice  to  such  men,  the  greatest 
injury  would  be  done  to  the  public.     No  man  would 
attempt  to  qualify  himself  for  the  profession,  and  the 
greatest  disorder  and  inconvenience  would  exist  in  the 
Courts,  if  we  were  to  act  upon  the  absurd  principle 
contended  for.    It  never  entered  into  any  man's  con- 
templation, as  a  sound  principle,  that  counsel  are  not 
to  be  paid  their  fees  in  the  first  instance,  but  that  pay- 
ment must  depend  upon  the  event.     The  argument 
now   used  in  favour  of  the  defendant,  that  a  counsel 
cannot  recover  his  fees  at  law,    is  answered  by  the 
usage  which  has  for  a  great  length  of  time  prevailed, 
of  allowing  the  fees  of  counsel  on  the  taxation  of 
costs.     I  believe  it  will  be  difficult  to  find  the  time 
when  this  practice  commenced ;  but  from  the  earliest 
time  of  which  we  have  any  trace,  it  has  always  been 
the  practice  in  the  different  Courts  of  Westminster  Hall 
to  allow  such  fees  on  the  taxation  of  costs  :   I  there- 
fore think  this  may  be  taken  to  be  the  law  of  the  land. 
It  stands  upon  as  ancient  an  usage,  and  as  sound  a 
principle,  as  any  other  doctrine  of  the  law  of  England ; 
and  certainly  it  never  can  be  reasonably  disputed  by 
any  man  capable  of  thinking.     I  felt  it  my  duty  to 
make  these  observations,  because  it  appears  to  me, 
that  if  the  defendant  could  succeed  in  the  objection  he 
has  taken,  it  would  be  doing  the  greatest  mischief  to 
the  administration  of  justice  that  ever  was  done.     It 
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18 19.  is  not  necessary  for  me  to  make  any  further  obs«va- 
MoERis  tions,  but  I  felt  myself  bound,  as  a  Judge  of  this  Court, 
Jjf^'        to  enter  my  protest  against  these  doctrines. 

Rule  absolute  with  costs. 


jSr^Ji.  Exparte  Stoices. 

Where  an  at-       HHINDAL  moved  to  admit  this  gentleman  as  an 

tomey's  cleric 

has  served  part  attorney  of  the  Court,  on  an  affidavit  stating  that 

onc^^eT^   he  had  regularly  served  his  clerkship  about  three  years 

and  part  with  another  to  whom  the  articles  were  asngned,  the  name  of  the  asngnee  must  be 
Inserted  in  the  notice  of  intention  to  apply  for  admisrion.  (a) 

(a)  By  Stat.  22  Geo,  2.  c.  46.  t,  9.  it  is  provided,  that  if  any  attorney  or 
soUdtor  to  or  with  whom  any  such  person  shall  he  so  bound,  shall  bap- 
pen  to  die  before  the  expiration  of  such  term,  or  shall  discontiniie  or 
leave  ^such  his  practice  as  aforesaid,  or  if  such  contract  shall  by  nratml 
consent  of  the  parties  be  conceited,  or  in  case  such  derk  shall  be  legally 
discharged  by  any  rule  or  order  of  the  Court  wherein  such  attorney  or  so- 
Udtor shall  practice,  before  the  expiration  of  such  term,  and  such  derk 
shall  in  any  of  the  said  cases  be  bound  by  another  contract  or  other  con- 
tracts in  writing,  to  serve,  and  shall  accorctingly  serve,  in  manner  therein 
before  mentioned,  as  clerk  to  any  other  such  practising  attorney  or  attor- 
neys, solicitor  or  solidtors  as  aforesaid  respectively,  during  the  residue  of 
the  sud  term  of  5  years,  then  such  service  shall  be  deemed  and  taken  to 
be  as  good,  effectual,  and  available,  as  if  such  clerk  had  continued  to 
serve  as  a  derk  for  the  said  term  to  the  same  person  to  whom  he  was 
originally  bound,  so  as  an  affidavit  be  duly  made  and  filed  of  the  ezecn- 
tion  of  such  second  or  other  contract  or  contracts  within  the  time,  and  in 
like  manner  as  is  therein  before  directed  concerning  such  original  con- 
tract. By  rule  of  Court  Trin,  31  Geo.  3.  it  is  ordered  that  no  person  who 
shall  enter  into  artides  with  an  attorney  or  attorneys,  ikall  be  at  liberty 
to  serve  the  agent  or  agents  of  such  attorneys  for  a  longer  time  than  one 
year  of  his  derkship,  and  that  any  such  service  to  an  agent  or  agents  be- 
yond that  time  shall  not  be  deemed  good  service ;  and  it  is  farther  order- 
ed, that  every  person  who  shall  intend  to  apply  for  admission  as  an  attor- 
ney in  this  Court,  and  who  shall  not  hare  been  admitted  an  attorney  or 
solidtor  of  any  other  Court,  shall,  for  the  space  of  one  foil  Term  previous 
to  the  Term  in  which  such  person  shall  apply  to  be  admitted,  cause  his 
name  and  place  of  abode,  and  also  the  name  or  names^  and  place  or  placet  ^ 
abode  of  the  attorney  to  whom  he  shall  have  been  articled,  written  in  legibk 
characters,  to  be  affiked  on  the  outside  of  the  Court  ofKinf^s  Bench,  in  sucb 
place  as  public  notices  are  usually  affixed  in  the  King's  Bench  Office. 
4  T.  R.  379.  He  shall  also,  for  the  space  of  one  foil  Term  previous  to 
the  Term  in  which  he  shall  apply  to  be  admitted,  enter  or  cause  to  be  en- 
tered, in  a  book  kept  for  that  purpose  at  each  of  the  Judges'  chmmben. 
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since,  part  of  his  time  being  served  with  one  attorney,         1819. 
and  the  remainder  with  another,  to  whom  the  articles        js^arte 

.  ■ .  .     ,  ■■  .        ■  ■ ,  Stokes. 

Ms  name  and  place  of  abode,  and  also  the  name  and  place  of  abode  of  the 
attorney  or  attorneys  to  whom  he  shaU  have  been  articled.  5  T.  R.  368. 
The  notice  must  be  put  up  for  the  Term  immediately  preceding  the  Term 
in  which  the  application  for  admission  is  made.  2  Marsh,  48.  As  doubts 
sometimes  arise  respecting  the  rule  by  which  the  Court  is  governed  in 
the  exerdse  of  a  summary  jurisdiction  over  its  officers,  the  following  cases 
are  subjoined  for  the  guidance  of  the  practitioner : — 

£xparte  Mr. ,  gentleman,  one,  &c.    Saturday^  28th  Nov,  1818.     ^^  attorney 

MamUng  moved  on  the  last  day  of  the  Term,  that  a  gentleman  might  be    may  be  read- 
readmitted  an  attorney  of  this  Court.    Notice  of  the  applicants  intention    mitted  on  the 
to  apply  for  readmission  had  been  affixed  in  the  month  of  October  on  the    |2®*  ^>'  ^^  *^® 
outside  of  the  Court  of  King's  Bench  and  at  the  other  usual  places.    Bay^    notice' has  been 
i!ey  J.  (in  comformity  with  the  suggestion  of  the  officer  of  Court)  held,    up  all  the  Term. 
that  an  attorney  might  be  readmitted  on  the  last  day  of  the  Term,  notice 
haying  been  stuck  up  all  this  Term.  Motion  granted.  See  Tidd^  6th  ed.  ^7. 
2  Marsh,  123.  The  Court  will  not  interfere  summarily  against  an  attorney, 
except  for  misconduct  in  his  capacity  of  attorney;  and  then  only  in  a  case 
of  delinquency,  and  not  where  the  charge  is  in  effect  merely  the  ground  of 
a  dvil  action,  or  where  it  is  not  connecte;d  with  the  office  of  attorney. 
Farmer  v.  Turner,  Mich,  T.  1815.  Nov.  7th.  MSS ;  Sedgworth  v,  Spicer,  4 
East,  570 ;  Greggen  v.  Tf^ite,  4  Taunt,  881.     Bac,  Abr.  Attorney,  H. 

An  attorney  cannot  be  struck  off  the  roll  on  his  own  motion,  although    Attorney  can- 
he  has  never  practised,  without  an  affidavit  that  no  proceedings  are  pending    not  be  struck 

againist  him   for  misconduct.    Anonymous,    Trin,  T.  1815,   May  26th.    offtheroUon 
„  ,  -  ,  ,  ,  ,  ,  1  his  own  mo- 

Moore  moved  for  a  rule  to  shew  cause  why  an  attorney  (who  was  about    ^j^^  though  he 

to  enter  into  holy  orders)  should  not  be  struck  off  the  roll ;  and  he  ground-    has  never  prac- 

ed  his  motion  on  an  affidavit  that  he  had  never  practised  as  an  attorney,    tised,  without 

which  it  was  contended  was  sufficient,  without  the  usual  clause  that  no  pro-    ^^  *       ^,,    * 

no  proceedings 

ceedings  were  pending  against  him  for  misconduct.    Dampter  J.    The    ^^^  pending 
usual  form  must  be  adhered  to,  and  unless  there  is  an  affidavit  that  no    against  him  for 
proceedings  are  depending  against  the  attorney  for  misconduct,  the  rule    misconduct, 
cannot  be  granted.    Rule  refused  accordingly.    Vide  Tidd,  6th  ed.  80. 

An  attorney  will  be  struck  off  the  roll  after  conviction  for  a  conspiracy.    Attorney  struck 
Anon.  MichlT,  1813,  Nov.  8th.     PuUer  moved  for  a  rule  to  shew  cause    off  the  roll 
why  the  defendant  should  not  be  struck  off  the  roll  of  attorneys.   He  had    *^^  ^^^^i!*^^ 
been  convicted  at  the  Gloucestershire  Summer  Assizes,  before  Dampter  J.    fg^y. 
of  a  conspiracy.    The  motion  was  grounded  upon  an  examined  copy  of 
the  conviction,  and  an  affidavit  of  the  defendant's  having  practised  since 
the  conviction,  and  of  his  identity.    The  Court  granted  the  rule  nisi. — So 
where  an  attorney  had  been  convicted  on  an  indictment,  for  threatening 
to  put  in  motion  a  prosecution  by  a  public  officer  to  recover  penalties  for 
selling  unstamped  medicines,  for  the  purpose  of  obtaining  money  to  stay 
the  prosecution,  and  the  Court,  on  a  motion  in  arrest  of  judgment,  thought 
that  the  offence  charged  was  not  indictable ;  it  was  nevertheless  held,  that 
the  attorney  ought  to  be  struck  off  the  roll.    The  King  v.  Southetton, 
6  East,  l^.   The  striking  off  an  attorney  for  an  offence  committed,  is  not 
done  with  a  view  of  punishing  the  individual,  but  on  the  ground  that  the 
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Attorney  who 
had  been  struck 
off  the  rolls  on 
conviction  for 
seditious  prac- 
tices, and  was 
afterwards  par- 
doned, not  al- 
lowed to  be 
restored  to  the 
roll  on  ground 
of  want  of  ex- 
perience. 


Rule  nut  grant- 
ed to  discharge 
articled  clerk 
when  the  attor- 
ney to  whom 
he  was  bound 
had  become  a 
bankrupt  and 
absconded. 
Rule  directed 
to  be  served  at 
the  last  place 
of  abode  of  the 
attorney,  on  the 
Bench  Office. 
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of  clerkship  were  assigned.  He  had  stuck  up  in  We%U 
minster  Hally  and  had  entered  in  the  books  at  the 
Judge's  chambers,  the  usual  notices  of  his  intention 
to  apply  to  the  Court  for  admission,  but  from  accident 
he  omitted  to  insert  in  the  notices  the  name  of  the  as- 
signee of  his  articles.  It  was  submitted,  however,  that 
this  was  not  a  sufficient  objection  to  his  admission,  it 
being  a  mere  mistake,  and  not  arising  from  any  inten- 
tional  omission. 

The  Court,  upon  reference  to  the  Master,  said, 
that  if  they  were  to  suffer  the  admission  of  the  appli- 

delinquent  is  not  a  proper  person  to  be  continued  an  attorney :  and  where 
an  attorney  had  been  convicted  of  felony  five  years  before  the  application, 
and  had  been  burned  in  the  hand,  it  was  held  that  he  could  not  be  conti- 
nued on  the  roll.     Exparte  Brounsal,  Cowp,  829. 

Under  such  circumstances,  if  the  attorney  apply  for  readmission,  he 
must  satisfy  the  Court  that  he  ought  to  be  restored.  Esparte  Ftwt,  fFed- 
nesdayy  Feb,  8th.  HU,  T.  1815.  Adolphua  moved  to  restore  an  attorney 
who  had  been  struck  off  the  roll  on  conviction  for  seditious  practices, 
and  had  afterwards  received  a  pardon.  It  was  contended,  that  the  offence 
was  cleared,  and  consequently  the  party  was  entitled  to  be  readmitted; 
but  the  Court  rejected  the  application.  They  said  they  could  discover  no 
reason  for  reinstating  this  gentleman  in  the  office  of  attorney ;  and  the 
want  of  experience  arising  from  his  having  discontinued  practice,  was, 
independentiy  of  the  other  circumstances,  a  sufficient  ground  for  not  ac- 
ceding to  the  motion.  Per  Curiam.  Rule  refused.  See  also  Tidd,  6th 
ed.  80.    1  ChUty^  C.  L.  811. 

The  Court  have  granted  a  rule  to  discharge  an  articled  derk,  wheie 
the  attorney  to  whom  he  was  bound  had  become  a  bankrupt,  and  had  ab- 
sconded. The  rule  was  directed  to  be  served  at  the  last  place  of  abode  of 
the  attorney,  on  the  clerk  to  the  commission  of  bankruptcy,  and  also  to  be 
stuck  up  at  the  King's  Bench  Office.  Anon,  Mich,  T.  1815.  Nov.  7th. 
A.  Moore  moved  that  the  clerk  of  an  attorney  nught.  be  discharged  from 
his  articles  of  clerkship,  on  an  affidavit  that  his  master,  the  attorney,  had 
become  a  bankrupt  and  absconded  to  foreign  parts,  and  had  failed  to  sur- 
render himself  under  the  commission  of  bankruptcy  issued  against  him* 
LeBUmc  J.  said  that  it  must  be  a  rule  nin  only,  in  order  to  give  the  other 
party  an  opportunity  of  answering  the  affidavit;  and  doubts  being  raised 
as  to  where  the  rule  should  be  served,  he  directed  it  to  be  served  at  the 
last  place  of  abode  of  the  attorney,  and  on  the  clerk  to  the  commission  of 
bankruptcy,  and  tliat  it  i^ould  also  be  stuck  up  in  the  King's  Bench  Office> 
Rule  nisi  granted,  and  dir^ted  to  be  served  as  above-mentioned. 

clerk  to  tht  commission  of  iwnkruptcy,  and  also  be  stuck  up  in  th«  Kin^< 
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cant  under  the  circumstances  stated,  it  would  be  in         1810. 
eflfiect  annulling  the  rule,  which  required  the  notices  to        jZ^o 
state  with  whom  the  party  had  served  his  clerkship.       Stokes, 
In  this  particular  case  it  was  the  more  requisite  that 
the  applicant  should  have  inserted  in  his  notices  the 
name  of  the  assignee  of  his  articles,  because  the  latter 
part  of  his  time,  which  was  the  most  important,  would 
have  been  served  with  the  assignee.     Admission  re- 
fused until  the  rule  of  Court  should  have  been  com- 
plied with. 


Johnson  against  Closs.  I^gt] 


June  29th. 

UTCHINSON  on  a  former  day  obtained  a  rule,  where  a  rnie 

calling  upon  the  plaintiff  to  shew  cause  "  why  ^  ^  ""^^^ 

the  master  should  not  be  at  liberty  to  review  his  taxa-  to  costs,  and 

•^     ^  on  showing 

tion  of  the  costs  on  the  postea  in  this  cause,  and  why  cause  the  oppo- 

the  costs  of  two  discharged  rules,  which  had  been  al-  pUes tothe^ 

lowed  on  such  taxation,  should  not  be  deducted ;  and  ^V"?  ^^^  ^^^ 

'  '  which  are  re- 

why,  in  the  mean  time,  proceedings  on  the  execution  fused,  and  the 

should  not  be  stayed."    It  appeared  from  the  affida-  charged  with- 

vits,  that  two  rules  nisi  had  been  obtained  by  the  de-  tion^/coste*' 

fendant  in  the  course  of  the  cause,  by  one  of  which  »?^  t^®  <^PPo- 

*'  site  party  after- 

the  plaintiff  was  called  upon  to  shew  cause  why  the  wards  obtains  a 

defendant  should   not   be   discharged  on  entering  a  ^'Stf  Jhe 

common  appearance.     The  other  rule  was  obtained  for  °^5^^  j?  *™ 

the  purpose  of  staying  proceedings  in  the  cause,  and  cause,  to  which 

procuring  the  undertaking  on  which  the  action  was  tied.  («) 
brought  to  be  delivered  up  to  be  cancelled,  on  the  de- 
fendant's paying  the  money  alleged  to  be  due  thereon 
into  Court,  to  abide  the  event  of  any  issue  which  the 
Court  might  direct.  The  rules  nisi  were  not  moved 
for  widi  costs,  nor  was  any  mention  made  of  costs  in 
the  rules  by  which  the  same  were  discharged.  How- 
ever, when  the  rules  nisi  were  discharged,  the  plaintifTs 


(<0  See  Tidd,  6th  ed.  528,  antty  399,  and  notes. 
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JOUSMOV 

agtdnti 

Clom. 


counsel  applied  to  the  Court  for  costs ;  bat  the  Court 
rejected  the  application,  and  observed,  that  the  plain- 
tiff had  no  reason  to  be  dbsatisfied.  Under  these 
circumstances,  the  plaintiff  haying  afterwards  obtained 
a  verdict,  the  costs  of  opposing  the  two  mles  were 
allowed  by  the  master  on  taxation  as  costs  in  the 
cause ;  and  it  was  now  contended  on  the  part  of  the 
defendant,  that  these  costs  had  been  improperly  al- 
lowed, and  that  as  the  Court  had  expressly  refused  to 
accede  to  the  plaintiff's  application  for  costs  when  the 
rules  were  discharged,  the  costs  of  opposing  the  two 
rules  obtained  by  the  defendant  ought  not  to  be  al- 
lowed as  costs  in  the  cause.     But 


June  30tb. 


The  Court  held  that  there  was  no  ground  for  re- 
viewing the  master's  taxation,  and  as  the  rules  had 
been  discharged  without  any  mention  of  costs,  the 
costs  incurred  by  the  plaintiff  in  opposing  the  rules 
had  been  properly  allowed  as  costs  in  the  cause.  Rule 
for  reviewing  the  taxation  discharged,  but  without 
costs. 

Gumey  and  Puller  shewed  cause. 


In  the  matter  o/*  Jones,  an  Insolvent  Debtor. 


Notice  under       HpHIS  defendant  came  up  to  be  discharged  under 
bWcfwSJit^*  the  Lords'  act,  having  given  notice  to  his  detain- 

wlth  agent  of      ing  creditor,  who  resided  at  Nottingham^  by  serving  it 

attorney,  and  with  a  shopman  at  plaintiff's  warehouse  in  town  when  he  resides  in  the  country, 
held  sufficient,  the  agent  having  appeared  according  to  the  notice,  and  opposed  discharge,  (a) 


(a)  The  Lords'  act,  32  Geo,  2.  c.28.  s.  13.  directs,  that  before  the  peti- 
tion shall  be  received  by  the  Court,  every  such  prisoner  or  prisoners  shall 
give  or  kaucy  or  cause  to  be  g^ven  or  left  unto  or  for  all  and  every  the  cre> 
ditor  or  creditors,  at  whose  suit  any  such  prisoner  or  prisoners  shall  stand 
charged  in  execution  as  aforesaid,  or  his  her  or  their  executors  or  admims' 
trtUorty  omdttt  hiiheror  their  usual  place  of  abode  (or  to  or  for  his  her  or  their 
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upon  a  shopman  of  the  plaintiff  carrying  on  the  plain-         18 19. 

tifPs  business  at  his  warehouse  in  London,  and  also  /„ thelZuter or 
serving  a  similar  notice  upon  the  agent  of  the  plain-         Jones. 
tifPs  attorney. 

D.  Pollock  objected  that  this  notice  was  not  suffi- 
cient, contending  that  it  should  have  been  served  upon 
the  plaintiff  at  Nottingham,  where  he  resided.  He  had 
been  instructed  in  consequence  of  the  notice  having 
been  served  upon  the  agent  of  the  plaintifPs  attorney, 
but  it  did  not  follow  that  the  plaintiff  had  had  notice, 

Comyn,  on  behalf  of  the  prisoner,  contended  that 
the  appearance  of  the  agent  of  the  plaintifPs  attorney 
cured  the  objection ;  besides  which,  the  notice  had  been 
served  upon  the  plaintifPs  shopman,  who  appeared  to 
act  in  the  management  of  his  business  in  London, 

attorney  or  agent  last  employed  in  any  such  action,  suit,  cause  or  causes,  in 
case  any  such  creditor  or  creditors,  his  her  or  their  executor  or  executors 
or  administrators  cannot  he  met  with,  hut  not  otherwise,)  fourteen  days 
at  least  before  the  petition  shall  he  presented  and  received,  a  notice  in 
writing-,  &c.  The  petition,  gaoler's  certificate,  and  affidavit  of  the  service 
of  notice  being  left  with  the  clerk  of  the  rules  in  K.  B.  he  will  draw  up  a 
rule  for  bringing  the  prisoner  into  Court  and  summoning  the  creditors  to 
appear  personally  or  by  attorney  at  some  certidn  day  therein  specified.  32 
Oeo,  2.  c.  28.  s,  13.  This  rule  need  not,  it  seems,  he  personally  served,  Tidd. 
App.  175.  Prac.  6th  ed.  379.  It  is  stated  to  have  been  holden,  that  notice 
of  a  prisoner's  intention  to  apply  for  his  discharge  in  the  Court  of  K.  B. 
instead  of  C.  P.  is  not  cured  by  the  plaintiff's  opposing  his  discharge. 
Scheley  v.  MafueUy  2  TautU,  64;  and  see  2  New  Rep.  ^7,  Knight  v.  FvwUr. 
It  has  been  determined,  however,  that  where  a  party  appears  to  a  rule 
served  upon  him,  any  irregularity  in  the  service  of  the  rule  is  cured.  Nod 
V.  Eyrey  Tidd,  525. 

The  notice  is  sufficient  though  it  do  not  specify  the  christian  and  surnames    Notice  of  com- 
of  all  the  parties.  In  the  matter  of  Gates,  Thursday,  Nov,  27th,  1818.  Gates,    ing  up  to  take 
an  insolvent,  was  brought  up  to  take  the  benefit  of  thie  Lords'  act.  His  notice    ^  benefit  of 
of  coming  up  was  entitied  "  Doe  on  the  demise  of  Gosling  and  others  against     entitled  "  Doe 
Qatea"  JSspinasse  objected,  that  the  rule  of  Court  required  that  the  christian    dem.  A.  B.  and 
names  of  the  parties  should  be  inserted  in  the  title  of  all  affidavits  or  pro-     others  against 
ceedings  in  Court,  and  that  it  was  therefore  insufficient  to  say  "  Gosling  and     ^'  ^**7^^^^^ 
others,"  without  specifying  their  names.  Le  Blanc  J.  held,  that  it  was  not    christian  and 
necessary  to  entitie  the  notice  with  the  christian  and  surname  at  length ;    surnames  of  all 
and  the  master,  on  being  referred  to,  sud  that  it  was  not  usual  so  to    the  parties,  hel4 
entitie  the  notices.  Objection  overruled.    See  Tidd's  App.  ch,  16.  s.  49.         sufficient. 
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I8I9.  HoLROYD  J.  was  of  opinion,  that  inasmuch  as  the 

In  the  matter  of  ^g*^"^*^  ^^  ^^  plaintifTs  attomcy  appeared  in  conse- 

JoKEs.        quence  of  the  notice  served  upon  him,  there  was  no 

defect  in  the  proceedings.     And  the  prisoner  obtained 

his  discharge  under  the  notice* 


Tfednudny 
Juii«30th. 


Bromley  against  Foster. 


d^OMYN  on  a  former  day  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  writ  oi  fieri 


The  rule  for 
judgement  ex- 
pires in  four 

exdusivdy  o^  fa^^^^  ^^  ^h's  casc,  and  all  subsequent  proceedings, 
the  first  and  last  should  not  be  set  aside  for  irregularity,  with  costs. 

oi  Sunday  KaA^  o  J' 

Midsummerdayf 

and  other  dies  g^         l   11  1    ..^        1  11 

non.  Clerical  er-  LampoeU  now  appeared  to  shew  cause,  and  sab- 
^^/are  not    °^*"^^>  ^^^  i»  ^11  events  the  plaintiff  was  not  entiUed 

a  sufficient  ground  for  rejecting  an  affidavit;  but  although  the  Court  set  aside  the  pro- 
ceedings, and  the  proceedings  had  been  before  set  aside,  yet  they  imposed  the  terms  that  no 
action  should  be  brought,  (a) 


Clerical  errors 
such  as  **  de- 
fendant" in- 
stead of  "  de- 
ponent/* 


(a)  The  object  of  the  rule  is,  that  the  defendant  may  have  an  opportn- 
tunity  of  moving  the  Court  in  arrest  of  judgment,  &c.  and  therefore  Sun- 
day, or  a  day  on  which  the  Court  does  not  sit,  is  not  one  of  the  four  days 
which  the  rule  contemplates.  Rex  v.  Elkint,  4  Burr.  2130  ;  Roberts  v. 
Stacey,  13  East.  21 ;  11  East,  272,  note  (6)  ;  6  Mod.  241 ;  TlUtf,  6th  ed. 
925. 

Clerical  errors,  and  mistakes  in  spelling,  are  not  ccmsidered  a  suffident 

ground  for  rejecting  an  affidavit,  where  the  meaning  is  dear.   Awn^motu, 

Easter  T.  1815.  May  8th.     Walfard  took  an  objection  to  an  affidavit,  that 

in  one  part  it  ran,  and  '<  this  defendant,"  instead  of  '*  this  deponent*^ 

court*' instead    Sedper  Curiam.    It  is  immaterial,  we  shall  read  it  according  to  its  sense. 

S  m**  Walford  then  objected,  that  it  swore  the  declaration  was  taken  out  "  oi 

riS^in™  n^"-       *^®  Court,**  instead  of  out  <<  of  the  office.*'    And  the  Couft  inunediatdy 

davit  where  the    overruled  that  objection  also. 

meaning  was  clear ;  o/t/er  where  the  mistake  leaves  the  meaning  doubtful. 

An  affidavit  Anonymous.  Easter  T.  1813,  MayZ\.  Jones  moved  for  judgment 
stating  that  the  against  the  casual  ejector,  on  an  affidavit  that  the  deponent  had  served  the 
deponent  sery-  defendant  with  a  «  true,"  omitting  the  word  "  copy,"  of  the  dedaratioB. 
a"  true  "o^t-  ^*^^P^  Curiam.  This  affidavit  will  not  do ;  it  might  have  been  a  true  ac- 
ting the  word  count.    Rule  refused.    Sec  ttex  v.  Taylor y  1  Camph,  404 ;  Rex  v.  Dtfh 

«  copy,"  of  the    2  Campb.  140,  1. 
declaration  in 
ejectment,  is  bad. 
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to  sustain  his  rule^  inasmuch  as  the   affidavit  upon         1819. 
which  it  had  been  obtained  was  full  of  clerical  errors      bbomley 
and  orthographical  mistakes.  agaimt 

°     ^  Foster. 

The  Court  however  said,  that  there  being  enough 
of  intelligible  matter  in  the  affidavit,  they  would  allow 
the  case  to  proceed. 

Campbell  then  shewed  cause.  From  the  affidavits 
it  appeared,  that  on  the  19th  oi  June  the  plaintiff  ob- 
tained judgment  against  the  defeadant  for  not  produc- 
ing the  record  of  an  action  of  debt,  as  required  by  a 
ruleof Court;  and  on  Friday  the  25th  of  the  same 
month,  he  taxed  the  costs  and  sued  out  execution. 
The  irregularity,  he  understood,  which  was  complained 
of  in  this  proceeding  was,  that  there  were  not  four 
clear  days  between  the  rule  for  judgment  and  the 
time  of  entering  it  up;  but  he  submitted,  that  this 
was  no  irregularity,  for  although  a  Sunday  had  inter- 
vened, as  well  as  the  24th  of  June,  which  was  a  dies 
non,  still  those  ought  to  be  computed,  and  if  so  there 
were  four  clear  days,  exclusive  of  the  first  and  the  last, 
before  the  judgment  was  entered  up. 

Comyn,  in  support  of  the  rule,  contended,  that  the 
Sunday,  and  the  24/A  of  June,  Midsummer  day,  which 
intervened,  could  not  be  computed,  and  referred  to 
Roberts  v.  Stacey,  (a)  where  it  was  held,  that  the  rule 
for  judgment  must  have  four  clear  days,  exclusive 
iof  the  first  and  last,  and  of  Sunday,  before  judg- 
ment is  entered.  He  submitted,  therefore,  that  in  this 
case  the  plaintiflfs  proceedings  were  clearly  irregular, 
and  contended,  that  in  making  the  rule  absolute 
the  Court  ought  not  to  impose  upon  the  defendant  the 
term  of  bringing  no  action  ;  because  it  appeared  from 
the  affidavits,  that  a  previous  judgment  had  already 

(a)  ISJSm^R.  21. 
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1819. 

Bhomlet 

ngaifut 
FOSTEE. 


been  set  aside  for  irregularity,  and  that  the  defendant's 
goods  had  been  sold  under  the  execution  now  com- 
plained of. 


The  Court  said  they  would  make  the  rule  abso- 
lute upon  the  terms  of  the  defendant's  bringing  no 
action,  it  appearing  that  the  judgment  had  been  en- 
tered up  in  the  manner  complained  of,  merely  by 
mistake. 

Rule  absolute. 


June  30th. 


Bones  against  Bunter. 


To  support  a 
motion  for  leave 
to  sign  judg- 
ment for  want 


d^HITTY  on  a  former  day  obtained  a  rule  to  shew 

cause  why  the  plaintiff  should  not  be  at  hberty 

to  sign  judgment  as  for  want  of  a  plea,  the  defendant 

of  a  plea,  on 

ground  that  improper  false  pleas  have  been  pleaded,  there  must  be  an  affidavit  of  the  untruth 
of  the  pleas.  But  upon  shewing  cause,  leave  was  given  to  file  such  affidavit  on  payment  of 
costs  of  opposition.  If  such  picas  have  been  pleaded  under  a  rule  to  plead  double,  it  it 
not  necessary  first  to  move  to  set  aside  such  rule,  (a) 


Rule  granted 
for  judgment  as 
for  want  of  a 
plea,  where  a 
sham  plea  was 
pleaded,  the 
issues  on  which 
require  two 
different  modes 
of  trial. 


(a)  See  Idle  v.  Grutch,  amte,  524.    The  foUowing  cases  relate  to  the 
practice  of  setting  aside  a  sham  plea.'^non.  Hil.  T.  1815,  Feb.  10th.  Heath 
moved  for  judgment  as  for  want  of  a  plea;  the  defendant  pleaded  a  plea  of 
set-off  on  recognizance,  as  to  part,  and  on  bond  as  to  the  remainder.    He 
contended  that  as  this  required  a  replication,  on  which  there  would  be  two 
issues,  one  to  be  tried  by  the  record,  and  the  other  by  the  country ;  and 
as  an  affidavit  was  made  of  its  being  a  sham  plea,  the  Court  would  grant 
this  motion  as  a  matter  of  course.    Rule  nisi  granted.    ^.  Moore  shewed 
cause.    Although  the  plaintiff  had  filed  an  affidavit  denying  the  plea,  yet 
he  had  not  caUed  upon  the  defendant  to  verify  the  plea.     Thi&  is  distin- 
guishable from  Blewitt  v.  Martdeny  10  East,  237.  where  the  defendant 
pleaded  a  judgment  recovered  in  the  Piepoudre  Court.    Here  the  plaintiff 
might  have  replied  nul  tiel  recognizance ,  and  non  est  factum,  Sed  per  Le  Blanc 
J.  that  is  just  what  the  defendant  wished.    The  only  cause  to  be  shewn 
against  this  application  is  to  verify  the  plea.    The  Court  will  not  support 
these  sham  pleas ;  they  are  novel  devices.    Rule  absolute. 

So  in  Munton  Extrix,  v.  Mochett,  Mich.  T.  1816,  25th  iVw.  Merewether 
obtained  a  rule  nisi  for  judgment  as  for  want  of  a  plea,  where  the  defend- 
ant had  craved  oyer  of  the  bond  and  condition  on  which  the  action  was 
brought,  and  of  the  letters  testamentary,  the  action  being  by  an  execu- 
trix. The  date  of  the  letters  testamentary  was  8th  of  April  1815,  and 
the  plea  of  set-off,  of  a  recognizance  in  Common  Pleas,  and  a  judgment 
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having  pleaded  false  pleas,  tending  issues  requiring  18 19* 
different  modes  of  trial,  and  why  the  defendant  should  r^^s 
not  pay  the  costs  of  the  application.     The  action  was         agmitst 

in  Ireland,  were  both  pleaded  as  of  Trinity  Term  1815.  He  obtained  a 
rule  nisi  on  the  ground  that  this  would  require  a  double  replication,  and 
on  the  authority  of  Sohnufna  v.  Lyon*  1  East,  369  ;  Bleuntt  v.  Marsden, 
10  East,  237 ;  Hopgood  v.  Wright,  2  New  Rep.  188 ;  Penfold  v.  Hawkins, 
2M.  &  jS.  606.  He  observed,  that  an  Irish  judgment  may  be  pleaded 
as  a  record,  but  the  replication  must  conclude  to  the  country.  Collins  v. 
Lord  Mathtw,  5  East,  473.  On  30th  Nov.  the  rule  was  made  absolute 
without  opposition. 

It  has  been  held,  that  where  the  defendant  has  been  ruled  to  abide     Held  that  after 
by  his  plea,  the  plidntiff  cannot  sign  judgment  as  for  want  of  a  plea  with-    a  rule  to  abide 
out  an  application  to  the  Court.    Draycott  v.  Pikington.     Mich.  T.  1816.     by  the  plea,  the 
Marry  at  shewed^  cause  against  a  rule  obtained  by  Ckitty,  to  set  aside  a    ^^"o      ?*J' 
a  judgment,  signed  as  for  want  of  a  plea.     The  action  was  brought  in  debt    ment  as  for 
on  bond.    Plea — set-off  of  money  due  on  bond,  recognizance,  and  simple    want  of  a  plea 
contract.    A  rule  to  abide  by  the  plea  had  been  obtained.    He  contended    without  an  ap- 
that  the  rule  made  no  difference,  and  that  they  being  sham  pleas  he  was    ?Jq  t*  ^uv      \ 
entitled  to  sign  judgment  in  the  same  manner  as  in  the  case  of  frivolous    ^xkch.  a  rule  will 
pleas  in  abatement ;  and  he  cited  Penfold  v.  Hawkins,  2  M.  &  S.  606.    not  prevent  the 
Ckitty,  contrk,  distinguished  this  case  from  that  cited,  that  being  an  action    Court  from  al- 
of  debt,  and  the  plea  framed  in  assumpsit;  and  he  said  plaintiff  might    ^i^-^ir  ^  ,.•,>_ 
reply  non  est  factum,  nul  tiel  record,  and  tion  assumpsit,  and  referred  to  a    judgment, 
precedent  in  Richardson* s  Prac.  1  vol.     He  also  relied  on  the  terms  of  the 
role  by  which  the  defendant  was  to  abide  by  his  plea,  which  admitted  that 
there  was  a  plea  on  the  record,  which  the  plaintiff  could  not  afterwards 
treat  as  no  plea.    He  observed,  that  the  party  had  improperly  signed  judg- 
ment without  applying  to  the  Court,    Lord  EUenborough  Ch.  J.  (after  con- 
ference with  the  other  judges.)     The  Court  entertains  no  doubt  but  that 
this  is  a  sham  plea;  and  if  it  had  not  been  for  the  rule  on  the  defendant 
to  abide  by  his  plea,  we  should  have  deemed  it  a  nullity ;  but  as  against  a 
party  who  has  treated  the  plea  as  a  valid  one,  we  are  precluded  by  the 
terms  of  the  rule  from  saying  that  it  is  no  plea.  Rule  absolute,  without  costs. 
So  in  Duberlyv.  Phillips.  Mich.  T.  1816.     Giff'ord  shewed  cause  against 
a  rule  obtained  by  Chitty,  to  set  aside  a  judgment  signed  as  for  want  of  a  plea. 
He  admitted  that  there  was  a  rule  to  abide  by  the  plea,  but  endeavoured  to 
distinguish  this  from  the  other  case  ruled  the  same  morning,  (a)  because 
this  was  really  no  plea.    Lord  EUenborough  Ch.  J.    The  misfortune  is, 
that  you  yourself  have  treated  it  as  a  plea  by  your  rule  to  abide  by  the 
plea,  and  therefore  the  rule  must  be  made  absolute,  but  without  costs, 
la  the  case  of  Thmnas  v.  Vandermoolen,  2  B.&  Aid.  198.  on  an  application 
to  the  Court  for  a  rule  to  sign  judgment  as  for  want  of  a  plea,  it  was  held, 
that  the  plaintiff  might  be  allowed  to  sign  judgment,  although  he  had  ob- 
iained  a  rule  to  abide  by  the  plea,  which  in  fact  puts  the  defendant  on  his 
roard ;  for  the  rule  leaves  it  to  the  party  to  abide  by  his  plea  or  not,  as  he 
hinks  proper,  and  if  he  abides  by  it  he  must  do  so  subject  to  all  its  con- 
lequencei. 
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1819'         upon  a  bill  of  exchange ;  and  the  defendant  pleaded  to 
Bones         ^^  whole  declaration^   first,  a  judgment  recovered  in 
asirairtst        the  Common  Pleas ;  and  secondly,  as  if  by  leave  of  the 
Court,  the  delivery  of  a  hogshead  of  tobacco  in  satis- 
faction. 

Bingham,  on  the  26th  instant,  shewed  cause,  and 
objected  that  the  motion  could  not  be  sustained  be- 
cause there  was  no  affidavit  falsifying  the  truth  of  the 
plea,  and  insisted  that  the  Court  could  not  judicially 
take  notice  that  the  plea  was  false.  Chitty  then  sub- 
mitted, that  these  pleas,  tendering  two  different  issues, 
one  to  be  tried  by  inspection  of  the  record  and  the 
other  by  the  country,  were  obviously  false,  and  the 
Court  would  read  them  so.  But  the  Court  said  that 
they  could  not  take  judicial  notice  of  the  falsehood  of 
the  pleas,  and  that  there  ought  to  have  been  an  affida- 
vit denying  the  truth  of  the  pleas.  But  the  Court 
enlarged  the  rule  until  this  day,  in  order  that  the  plain- 
tiff might  produce  a  proper  affidavit,  upon  payment  of 
costs  to  the  defendant,  of  his  shewing  cause  on  such 
former  day.  Since  the  first  application  the  defendant 
attempted  to  abandon  his  pleas,  and  pleaded  the  ge- 
neral issue,  but  had  not  been  served  with  a  rule  to 
abide  by  his  plea.  Chitty  now  produced  an  affidavit 
of  the  falsity  of  the  pleas,  and  prayed  that  the  rule 
might  be  made  absolute  for  leave  to  sign  judgment  as 
for  w^ant  of  a  plea,  urging  that  the  defendant  could  not 
abandon  his  foi*mer  pleas  and  plead  the  general  issnei 
so  as  to  elude  the  effect  of  this  rule. 

Scarlett,  for  the  defendant,  admitted  that  the  pleas 
objected  to  were  sham  pleas,  but  contended  that  as  a 
rule  to  plead  double  had  been  obtained,  and  the  pleas 
were  framed  according  to  such  rule,  the  plaintiff  ought 
to  have  moved  to  discharge  such  rule  before  he  made 
the  present  application.     But 
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The  Court  said  that  the  pleas  being  now  estab-        I8I9. 
lished  to  have  been  false,  and  improperly  leading  to         bones 
two  modes  of  trial,  the  plaintiff  was  entitled  to  sign      bXteb 
judgment.     That  the  rule  to  plead  double  is  obtained 
as  a  matter  of  com^e  in  this  Court,  and  the  Court  it- 
self had  not  in  fact  given  leave  to  plead  these  pleas. 
The  rule  to  plead  them  had  been  improperly  obtained, 
and  the  present  motion  was  in  effect  for  leave  to  sign 
judgment  notwithstanding  such  rule. 

Rule  absolute. 


Thb  King  against  The  Sheriffs  of  London.        j^^S 

nn  HIS  was  a  motion  to  set  aside  an   attachment  where  defen- 

issued  against  the  sheriffs,  with  costs,  for  irregu-  dei^^^rthe 

laritv;  the  irres:ularity  complained  of  beinej,  that  the  time  for  putting 

1  .,/>,,  ^     1       J   /     J  .  in  bail  had  ex- 

attachment  issued  after  the  render  or  the  detendant  m  pired,  but  with- 

the  original  action.  S'meliw"' 

him  for  that  purpose  by  the  Court,  Held,  that  an  attachment  issued  after  notice  of  such 
render  was  regular  and  could  not  be  set  aside  without  an  affidarit  of  merits,  especially  as  no 
bail-bond  had  been  taken,  (a)  ' 

(a)  See  also  jinm^^moM,  Mich,  T.  1815.  Nov,  23d.     Addphua  moved  for  Attachment 

a  rule  to  shew  cause  why  an  attachment  issued  against  the  sheriff  should  ?^^*J  Sheriff 

not  b«  set  aside,  and  why  the  plaintiff  should  not  pay  the  costs  of  this  ap-  •      ^  ^^  hody 

pBcation.    The  circumstances  were  as  follow : — ^Two  days  further  time  will  not  be  set 

had  in  the  first  instance  been  allowed  the  defendant  to  justify  his  bul,  and  aside  with  costs- 

eirentaally  the  bail  were  rejected ;  but  the  defendant  had  rendered  at  ten  ^^^^  render 

was  too  late 

o*iek>ck  on  the  same  day.    Therefore  as  the  defendant  had  rendered,  it  fhere  must  be 

was  contended  that  the  Court  would  grant  a  rule  for  setting  aside  the  at-  an  affidavit  of 

tachment.    Bayky  J.    You  were  too  late  with  the  render,  and  therefore  merits,  or  that 

it  18  impossible  that  this  rule  can  be  granted  with  costs.    Besides,  it  does  ?^®  appUcation 

IS  made  on  ijc— 

not  appear  that  there  is  an  afi&davit  of  merits,  or  that  the  application  is  ii^f  of  the  bail 

made  on  behalf  of  the  bail  or  of  the  sheriff ;  and  without  one  or  other  of  or  of  the  she- 

these  &€is  being  sworn  to,  you  cannot  have  the  rule  for  setting  aside  the  riff,  in  order  to 

attachment.    The  rule  was  accordingly  refused.    See  Reg,  Gen.  2  Barn,  set  aside  the 
&  Aid.  240.   Where  the  sheriff  has  been  guilty  of  a  breach  of  duty  in  dis-  '  ^  * 

charging  the  defendant  out  of  custody  without  the  plaintiff's  assent,  upon 
Ms  own  undertaking  to  appear  and  put  in  bail,  instead  of  taking  a  bail- 
bond,  the  Court  wiH  not  assist  Mm  by  staying  the  proceedings  in  an  ac- 
tion for  an  escape,  or  by  setting  aside  the  attachment.  FuUer  v.  Presty  7  T. 
R,  109  ;  The  King  v.  The  Sherif  of  Surrey,  trf.  239;  6  Taunt.  554;  2 
Marsh,  261 ;  Tidd,  6th  ed.  307.     See  Brown  v.  GiUies  ante,  496L 

(A)  See  Reg,  Gen,  2  Barn,  &.  Aid.  240. 
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^^^9«  Comyn  now  shewed  cause  upon  an  affidavit;  and 

THE  King      in  the  first  place,  stated,  that  the  sheriffs  had  taken 
THE^HERiPFs   ^^  bail-boud,  nor  did  the  affidavit  upon  which  the 
OF  LoNDOK.     motion  was  made  swear  to  merits ; — that  the  time  for 
putting  in  bail  in  the  original  action  had  expired  on 
a  Mofiday,  but  upon  application  to  the  Court;  further 
time  was  given  until  the  Tuesdai/,  as  a  matter  of  in- 
dulgence, but  on  that  day  the  bail  did  not  justify  ;— 
that  the  render  was  made  about  ten  o'clock  on  the 
morning  of  that  day,  and  that  notice  of  render  was 
served  upon  the  plaintiff's  attorney  about  half  past 
twelve  o'clock,  but  after  that  notice  the  attachment 
was  issued.     Under  these  circumstances,  it  was  sub- 
mitted that  the  attachment  was  perfectly  regular,  and 
could  only  be  set  aside  as  matter  of  favour ;  but  that 
here  the  sheriff  was  not  in  a  condition  even  to  ask  this 
favour,  because  the  affidavit  did  not  swear  to  merits, 
nor  had  the  sheriff  taken  any  bail-bond.     The  rule  for 
putting  in  and  justifying  bail  had  expired  on  the  Mon- 
day, and  the  defendant  was  only  rendered  on  the  Titci- 
day,  on  the  morning  of  which  day  the  bail  might  have 
justified,  if  they  were  in  a  condition  so  to  do ;  but 
having  neglected  to  avail  themselves  of  the  indulgence 
granted  by  the  Court,    the  plaintiff  was  entitled  to 
move  for  an  attachment  on  that  morning,  and  the  no- 
tice of  render  was  then  too  late.     In  a  case  of  Calvert 
V.  Munroe,  Mich.  T.  1818,  which  was  precisely  under 
similar  circumstances,  the  Court  held  that  the  attach- 
ment was  regular.     In  that  case,  the  bail  did  not  jus- 
tify in  time,  and  the  defendant  being  rendered  on  the 
following  day,  notice  was  served  of  the  render  on  that 
day ;  but  the  Court  said  that  the  plaintiff  ought  not  to 
be  delayed  in  his  proceedings,  and  was  entitled  to  his 
security  by  attachment  against  the  sheriff,  because  the 
party  did  not  put  in  bail  in  time.     It  was  true,  that 
the  practice  of  the  Court  had  been,  that  if  a  party 
had  been  rendered  the  day  after  the  time  for  putting  in 
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I 

bail  had  expired,  they  would,  on  pajrment  of  costs  and         1819* 
swearing  to  merits,  set  aside  the  attachment  against      the  Kino 
the  sheriff;  but  here  there  was  no  affidavit  of  merits,        against 

'    THE  Sheriffs 

and,  in  point  of  fact,  the  sherifF  had  taken  no  bail-     of  Lovdon. 
bond.     It  was  clear,  therefore,  that  there  was  no  irre- 
gularity, and  consequently  the  rule  must  be  discharged 
with  costs.    He  referred  to  Howe  v.  Lacey.  {a) 

Campbell,  in  support  of  the  rule,  contended  that 
upon  the  facts  stated  in  the  affidavits  produced  on 
both  sides,  the  attachment  was  irregular.  It  was  true, 
the  time  for  justifying  bail  was  out  on  the  Monday, 
and  on  that  day  the  defendant  was  actually  present  in 
the  Bail  Court,  ready  to  have  rendered,  and  would 
have  rendered  if  the  Court  had  not  granted  time  until 
the  following  day  to  justify  his  bail,  for  which  pur- 
pose a  rule  had  been  drawn  up  and  regularly  served 
upon  the  plaintiff's  attorney.  The  effect  of  that  rule, 
he  submitted,  was  to  give  the  defendant  the  whole  of 
Tuesday  to  render  or  justify  his  bail.  It  happened  that 
the  bail  could  not  justify  on  that  day,  and  conse^ 
quently  the  defendant  rendered,  notice  of  which  fact 
was  served  upon  the  plaintiff's  attorney ;  and,  under 
these  circumstances,  he  contended  that  the  attachment 
issued  on  the  afternoon  of  that  day,  subsequent  to  no- 
tice of  render,  was  irregular ;  and  he  referred  to  The 
Fafig  V.  The  Sheriff  of  Middlesex,  (b)  where  it  was  held, 
that  an  attachment  against  the  sheriff  for  not  bring- 
ing in  the  body,  after  the  defendant  has  surrendered,  is 
irregular,  though  the  surrender  be  not  made  until  after 
the  rule  for  bringing  in  the  body  has  expired. 

Abbott  C.  J.  If  there  had  been  no  time  given 
on  the  Monday  for  the  bail  to  justify  on  the  Tuesday, 
the   plaintiff  might  have  moved   for  an  attachment 

'  '  '    >\  __ . 

(a)  1  Taunt,  119.  (b)  2  M,  &  S.  562. 
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1  I 

( ■ 


. '.•• 


K  oi  Monday,  The  object  of  giving 

.    .r  t^iaintiff  may  know  whether  the  bail 

^c«;  lias  been  given  are  fit  persons  to  jus- 

.  ^  j:ise  it  appears  that  the  sheriff  has  in 

^c  .xr!»t  instance,  discharged  his  prisoner  by 

..^  .aken  a  bail-bond ;  and  the  question  is, 

:«;  ia»  entitled  to  any  favour  after  that  fact  is 

It  seems  to  me  that  that  is  a  very  unfa- 

.w«^  circumstance  in  the  case,  and  entitles  him  to 

«aiii(«ace.     Time  is  frequently  given  as  a  matter 

t^uur  to  a  defendant,  in  order  to  enable  him  to 

..icci  bis  bail  on  the  one  hand,  and  to  the  plaintiff, 

i^uire  into  the  sufficiency  of  the  bail  on  the  other. 

» (Uiit'ver  may  be  the  effect  of  a  rule  for  allowing  fiir- 

Ki  uuie  to  put  in  bail  in  general,  I  do  not  consider  it 

juitimount  to  the  putting  in  of  bail,  so  as  to  entitle 

Ik*  bail  to  render  the  principal.    The  bail  in  this  case 

tht'tx'  not  put  in  in  time,  and  the  rule  for  allowing  fiir- 

hcr  time  is  not  to  be  considered  of  any  operation, 

uutil  they  are  put  in  at  the  proper  time.     Here  they 

v«crt^  not  put  in  in  proper  time,  and  I  think  the  plain- 

litf  was  regular  in  moving  for  the  attachment ;  and, 

ihi>ugh  the  render  might  be  regular  in  the  mean  time, 

vet  the  motion  for  the  attachment  might  be  made 

varly  in  the  first  day,  if  further  time  had  not  been 

liAYLEY  J.  As  no  bail-bond  was  taken  by  the 
^hcritV,  and  as  the  defendant  was  bound  to  put  in  bail 
till  llu»  Monday,  the  render  was  out  of  time  on  the 
luesdayf  and  therefore  I  think  the  attachment  wasre- 

^llliu'. 

lloi.uoYU  J.  and  Best  J.  concurred. 

Rule  discharged  with  costs. 
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The  King  against  Harrison.  T"''*^^n?h' 


June  30th. 

f  |i  HIS  was  an  indictment  found  at  the  Lancashire   The  Court  will 

Sessions  against  the  defendant,  for  disobeying  an   ^/i^^Jon 
order  of  maintenance ;  and  behalf  of  the 

defendant  to 
remove  an  indictment  from  the  sessions,  on  an  affidavit  that  he  was  advised  that  difficult 
points  of  Idw  might  arise,  (a)  But  leave  was  given  to  renew  the  motion  at  chambers,  if  abetter 
affidavit  could  be  obtained. 

(a)  It  seems  that  at  least  the  points  of  law  which  it  was  conceived 
might  arise  should  have  been  stated,  so  that  the  Court  might  have  been 
enabled  to  judge  of  the  reasonableness  of  the  defendant's  prayer.  In 
Nthuff*»  case,  I  S§ik,  151.  where  a  certwrari  was  sought  for  to  remove 
an  indictment  at  the  Old  Bailey  for  a  cheat,  and  the  case  was  that  the 
defendant  borrowed  600/.  of  a  feme  covert,  and  promised  to  send  her 
fine  cloth  and  gold  dust  as  a  pledge,  and  sent  no  gold  but  some  coarse 
doth  worth  little  or  nothing,  and  the  defendant  offered  to  try  the  in- 
cfictment  the  same  Term,  which  would  be  a  benefit  to  the  prosecutor, 
who  by  the  course  of  proceedings  at  the  Old  Bailey  could  not  try  it  so  soon« 
the  Court  granted  a  certiorari  because  there  was  no  criminal  offence 
but  only  a  breach  of  confidence  on  the  part  of  the  defendant,  and  the 
defendant  was  therefore  entitled  to  the  certiorari  because  it  was  an  ab- 
surd prosecution  and  the  defendant  offered  to  try  it  in  that  Term. 

The  Court  have  granted  a  certiorari  to  remove  an  indictment  from 
the  Old  Bailey  where  the  defendant  was  a  public  officer  whose  duties  re- 
quired his  attendance  at  a  great  distance  from  the  metropolis.      Anon, 
East.  T.  1815.  May  3d.      Gtamey  moved  for  a  cer/torari  to  remove  an  in-     Certiorari 
fictment  from  the  Old  Bailey y  in  order  that  the  defendant  might  be  tried    granted  to  re- 
at  Gloucester,  where  he  resided,  and  where  he  held  the  office  of  Deputy    "^^^^ff^^^f^  " 
Register  of  the  division  of  Gloucester,    The  defendant  was  indicted  for     q^  Bailey 
using  improper  influence  with  the  jury  in  order  to  promote  an  action    where  the  de- 
tor  his  fees.    This  motion  was  made  on  the  ground  of  the  distance  at    fendant  was  a 
which  the  defendant  lived  from  London,  where  the  indictment  was  in-    P"J^  ^*i^' 
tended  to  be  tried ;  the  hardship  which  was  imposed  on  the  defendant  in    Gloucester, 
his  being  obliged  to  come  up  twice,  once  for  pleading  and  another  time 
for  trial ;  and  the  inconvenience  which  would  result  therefrom  on  ac- 
oount  of  the  defendant  being  a  public  officer.    The  Court  said  they  were 
afr^d  tbat  this  would  lead  to  a  precedent  for  removing  every  indictment 
firom  the  Old  Bailey ,  where  the  party  resided  more  than  a  hundred  miles 
frtmi  London.    But  on  the  ground  of  his  being  a  public  officer,  and  such 
an  officer  as  a  deputy  register,  whose  personal  attendance  is  daily  neces- 
sary for  the  purpose  of  granting  probates,  &g.  the  certiorari  was  granted. 
See  1  Chitty's  Cr.  L.  375. 

It  is  not  a  sufficient  ground  for  the  issuing  of  a  certiorari,  that  preju- 
dices existed  against  the  defendant,  unless  there  was  some  prejudioe  in 
the  Court  below.  Rej;  v.  Matthews,  East,  T.  1815.  AprU  27th.  Beader 
moved  for  a  certiorari  to  remove  an  indictment  for  compouncfing  an  action 


57^ 


CASES  IN  TRINITY  TERM 


1819. 

The  King 

against 
Ha&bison. 


Starkie  moved  for  a  certiorari  to  remove  the  pro- 
ceedings into  this  Comt,  upon  an  affidavit  of  the  de- 
fendant, stating  that  this  was  an  unusual  proceeding, 
that  he  was  advised  that  several  matters  of  law  of  the 
greatest  importance  would  arise  upon  the  trial  of  the 
indictment,  and  that  it  was  fit  and  proper  it  should  be 
tried  before  persons  learned  in  the  law. 


HoLHOYD  J.  (a)  You  must  have  a  stronger  affidavit 
than  this  to  entitle  the  defendant  to  a  certiorari;  and 
if  one  can  be  obtained,  the  motion  may  be  renewed  at 
chambers. 

Rule  refused. 

for  penalties  for  carrying  too  many  passengers  by  a  coach,  on  the  ground 
of  prejudice  against  the  defendant.  Lord  EUenboraugh  Ch.  J.  It  is  not 
a  sufficient  ground,  unless  you  state  that  some  prejudice  existed  in  the 
Court  below ;  and  as  no  such  ground  is  shewn,  the  rule  must  be  re- 
fused. 

(a)    The  only  Judge  in  court. 


tVedMsday, 
June  30th. 


Bell  against  Taylor. 


Onmotiontoset    d^OMYN  mowed  to  set  aside  the  proceedings  on  the 
asi  eanattftc  -  bail-boud    iu    this    case,   upon   an    affidavit  of 


aside  an  attach- 
ment or  stay 
proceedings  on     merits, 
the  baU-bond, 

when  an  affidavit  of  merits  is  produced,  it  is  not  necessary  to  state  on  whose  behalf  the  mo- 
tion is  made.  (6) 

(6)  In  the  case  of  the  King  v.  the  Sheriff  oi  Middlesex,  3  3/.  &  S.  299. 
the  rule  Isdd  down  by  Lord  EUenbornugh  and  the  Court  was,  that  where 
an  appUcation  is  made  to  set  aside  a  regular  attachment  against  the 
sheriff,  the  Court  wiU  require  either  an  affidavit  of  merits,  or  that  the  ap- 
plication is  made  on  behalf  of  the  sheriff  or  the  baU,  without  coUusion 
with  or  indemnity  from  the  defendant.  See  also  the  King  v.  the  Sherif 
of  Surrey,  7  T.  R.  239.  The  general  rule,  however,  is  drawn  up  in  the 
foUowing  terms.  2  B.  Si  Aid.  240.  **  It  is  ordered,  that  from  and  after 
the  last  day  of  this  present  Term,  no  rule  shall  be  drawn  up  for  setting 
aside  an  attachment  regularly  obtained  against  a  sheriff  for  not  bringing 
in  the  body,  or  for  staying  proceedings  regularly  commenced,  on  the  as- 
signment of  any  bail-bond,  unless  the  application  for  such  rule  shall,  if  made 
on  the  part  of  the  original  defendant,  be  grounded  upon  an  affidavit  of  merits; 
or  (if  made  on  the  part  of  the  sheriff,  or  bjul,  or  any  officer  of  the  sherif) 
be  grounded  upon  an  affidavit  showing  that  such  application  is  really 
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Hutchinson  shewed  cause  against  the  rule,  and  con- 
tended that  the  rule  could  not  be  made  absolute  inas- 
much as  the  affidavit  did  not  state  on  whose  behalf 
the  motion  was  made. 
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ngain.st 
Taylor. 


Per  Curiam.  It  is  immaterial  on  whose  behalf*  the 
application  is  made  to  set  aside  an  attachment,  or  pro- 
ceedings on  the  bail-bond,  if  an  affidavit  of  merits  is 
produced. 

Rule  absolute. 

and  truly  made  on  the  part  of  the  sheriff,  or  bail,  or  officer  of  the  sheriff, 
(as  the  case  may  be)  at  his  or  their  own  expence,  and  for  his  or  their  only 
indemnity,  and  without  collusion  with  the  original  defendant.  By  the 
Court." 


Doe  on  the  Demise  of 


against  Roe. 


Wednesdai/, 
JuM  30M. 


A  DOLPHUS  moved    for  judgment   against   the   The  notice  to 
casual  ejector,  on  an  affidavit,  stating  that  the   m^t"miwr^*^ 


con^ 


deponent  had  served  Mrs.  Hicks,  the  tenant  in  posses-   ^  ^^®  Chris- 

*  '  '^  tian  name  of 

the  tenant  in  order  to  ground  the  rule  for  judgment,  and  it  is  not  sufficient  to  swear  to  the 
identity  of  the  person  served,  (a) 


(a)  See  Doe  dem.  Bane  v.  Hurst,  ante,  162.  But  a  rule  for  judgment 
has  been  granted  where  the  defendant's  name  was  abbreviated,  as  where 
the  name  in  the  notice  was  written  John  B.  Jones  instead  of  John  Ben- 
jamin Jones,  Anon.  Trin,  T.  1818.  June  4th.  Mence  moved  for  judg- 
ment against  the  casual  ejector,  the  second  name  of  the  tenant  in  posses- 
aon  in  the  declaration  and  notice  being  in  initials,  as  John  B.  Jones,  for 
John  Benjamin  Jones,  Sedper  Abbott  J.  I  think  it  is  sufficient.  Rule  for 
judgment  accordingly. 

The  Court  will  grant  a  rule  for  judgment  against  the  casual  ejector, 
although  the  defendant's  name  is  inserted  in  the  commencement  of  the 
declaration  instead  of  that  of  Richard  Roe;  but  it  seems  expedient  to 
amend.  Anon.  Trin.  T.  1816.  Jujie  20th.  Adams  moved  for  judgment 
against  the  casual  ejector,  on  the  usual  affidavit  of  service.  The  declara- 
tion commenced  by  stating  that  J.  Mills  (the  real  defendant]  was  at- 
tached to  answer,  &c.  and  afterwards  used  the  name  of  the  casual  ejector 
[Roe)  throughout  the  remainder  of  the  declaration.  Hoiroyd  J.  You 
may  have  your  judgment ;  but  it  is  worth  your  consideration  whether  it 
will  not  be  adviscable  to  amend,  for  if  the  defendant  should  think  fit  to 
move  he  may  probably  set  aside  the  proceedings.  See  Adams  on  Eject. 
2d  edit.  201. 


The  second 
name  of  the  te- 
nant in  posses- 
sion, both  in 
the  declaration 
and  notice,  in 
an  action  of 
ejectment,  may 
be  in  initials. 

Judgment 
granted  against 
the  casual  eject- 
or, though  the 
real  defendant's 
name  was  in- 
serted at  the 
beginning  of  the 
declaration  in- 
stead of  the  ca- 
sual ejector;  but 
it  seems  better 
to  amende 
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Doe 

against 
Roe. 
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sion,  widow  of  Jeremiah  Hicks,  by  delivering  the  copy 
of  the  declaration  to  her  personally  :  but  the  notice  to 
appear  merely  described  her  as  Mrs.  Hicks,  without 
any  Christian  name.  He  submitted^  that  such  an  affi- 
davit would  entitle  the  plaintiff  to  judgment^  inasmuch 
as  the  defendant's  person  was  sworn  to  as  being  the 
tenant  in  possession  ;  urging,  that  as  she  was  a  widow 
and  only  known  commonly  by  the  name  of  Mrs.  Hicksy 
the  Christian  name  would  not  be  necessary  in  such  a 
case. 


HoLROYD  J.  I  do  not  think  this  sufficient  service 
of  the  ejectment.  I  am  of  opinion  that  the  Christian 
name  as  well  as  the  surname  should  be  introduced  into 
the  notice,  as  well  as  comprised  in  the  affidavit  of 
service.  It  is  suggested  that  the  service  was  made 
upon  the  tenant  in  possession,  and  that  her  person  is 
sworn  to  ;  but  I  am  inclined  to  think  that  this  is  not 
even  sufficient  for  a  rule  to  shew  cause. 

Adolphus  took  nothing  by  his  motion. 


Wednetdem, 
June  30th. 


Doe  against  Roe. 


The  affidavit  to    rgiURTON  moved  for  judgment  against  the  casual 

g^und  a  rule  ^  /t*         . 

for  judgment  ejector,  on  an  affidavit  stating  that  the  deponent 

siS"Sectort*      Served  the  copy  of  the  declaration  upon  the  person 

must  state  that  the  person  served  was  tenant  in  possession,  (a) 


When  the  te- 
nant in  posses- 
sion has  just 
died  and  a  ser- 
vant b  in  pos- 
session, the 
plaintiff  should 
endeavour  to 
get  possession, 
and  if  the  ser- 
vant resists  he 
should  be 
treated  as  te- 
nant. 


(a)  See  Doe  v.  Stradling,  2  Stark,  187 ;  JJoe  v.  Staunion,  ante,  116. 
See  also  Anonymous.  Mich,  T.  1816.  Nov.  8th.  Tindal  moved  for  judg- 
ment against  the  casual  ejector  on  an  affidavit,  wluch  stated  in  substance 
that  the  tenant  in  possession  had  died  but  a  very  short  time  ago,  that  he 
had  no  wife,  that  no  administration  had  been  taken  out,  and  thAt  his  goods 
were  in  the  house,  and  a  servant  in  possession.  The  notice  at  the  foot  of 
the  declaration  was  addressed  to  the  tenant  in  possession,  or  his  personal 
representatives,  and  the  service  thereof  was  on  the  servant  in  poBsession. 
Sed  per  Holroyd  J.  I  think  it  is  insufficient ;  some  other  coarse  must  he 
taken.  Perhaps  the  lessor  of  the  plaintiff  had  better  endeavour  to  get 
possession ;  and  if  the  servant  who  is  in  possession  resists,  the  plaintiff 
had  better  treat  him  as  tenant,  and  serve  him  with  a  declaration,  with 
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who  appeared  to  be  in  possession  of  the  premises 
therein  mentioned^  it  being  positively  swom^  that  the 
said  person  was  the  eldest  son  and  heir  at  law  of  the 
mortgagor  of  the  premises^  but  it  omitted  to  state  that 
he  was  the  tenant  in  possession. 
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1819. 

Doe 

agaiiiat 

Hoe. 


Abbott  Ch.  J.  This  is  not  sufficient.  There  is  a 
certain  form  prescribed  by  the  Court  for  affidavits  in 
these  casesy  which  must  be  conformed  to.  If  in  this 
case  we  allow  a  departure  from  that  form,  we  shall 
have  still  greater  errors.  The  word  tenant  is  a  most  ma- 
terial expression,  and  if  we  dispense  with  its  introduction 
into  the  affidavit,  we  shall  upon  some  other  occasion 
have  the  words  "  In  possession"  lefl  out.  The  long 
established  practice  of  the  Court  requires  that  it  shall 
appear  upon  the  affidavit,  that  the  party  is  the  tenant 
in  possession ;  for  otherwise  it  might  be  that  he  was 
merely  in  possession  and  not  the  tenant,  or  vice  versa, 
that  he  was  the  tenant  but  not  in  possession. 

Rule  refused. 

notice  addressed  to  him ;  and  if  he  does  not  renst,  perhaps  you  may  then 
treat  it  as  a  vacant  possession.  Tindal  submitted,  that  service  on  the  so- 
licitor of  the  deceased  would  be  sufficient.  Sedper  Holroyd,  I  think  not* 
Rule  refused. 


Rice  against  Chambers. 


WednesdaVf 
June  30w. 


gyi  HITTY  on  a  former  day  obtained  a  rule  to  shew   Procedendo 

\^  ,        ,  '        i*  7      1      •  1    .       ^i  •      cannot  issue 

cause  why  the  writ  oi  procedendo  issued  in  tins  after  service  of 
case  upon  a  judgment  in  the  Lord  Mayor's  Court,  aiio^ce'^of*^'*' 
should  not  be  set  aside  for  irregularity,  with  costs,  and   bail,  on  the 

ground  that  tlie 
plaintiff  was  called  by  a  wrong  name  in  the  notice  of  bail,  but  the  rule  for  the  allowance 
should  be  first  set  aside,  (a) 

(a)  An  action  against  the  sheriff  for  an  escape  may  be  defeated  by 
patting  in  bail  in  the  original  action,  of  the  Term  in  which  the  writ  was  re- 
turnable (4  jlf.  &  5.  391),  although  after  the  expiration  of  the  time  allowed 
for  putting  in  bail,  and  even  after  the  action  for  escape  is  brought;  for  the 
rule  for  the  allowance  of  bail,  while  it  remuns  in  force,  imports  that  half 
has  been  duly  put  in.  Murray  v.  Durand,  1  Esp.  87  ;  Pariente  v.  Plumbs 
tre,  2  Bos.  &  Pul,  35  ^  Tidd,  6th  ed.  239,  240. 

2  g2 
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1819-  why  in  the  mean  time  all  proceedings  should  notbe 

jjj^j.  stayed.  The  affidavits  in  support  of  the  motion  stated^ 

against  that  the  action  was  commenced  and  bail  put  in,  in  the 
Mayor's  Court,  and  on  the  12th  of  May  the  cause  was 
removed  by  habeas  corpus  into  the  Court  of  K.  B. ;  on 
the  17th  of  May  bail  was  duly  put  in  in  this  Court 
upon  the  habeas  corpus,  and  notice  was  given  thereof  to 
the  plaintiffs  attorney,  but  there  was  a  mistake  in  the 
notice  with  respect  to  the  plaintiffs  name,  which  was 
called  John  instead  of  Joseph.  On  the  18th  of  May 
the  plaintiff  gave  a  rule  for  better  bail,  in  consequence 
of  which  notice  was  given  of  added  bail,  but  the  same 
mistake  occurred  with  respect  to  the  plaintiflPs  name 
as  was  committed  in  the  former  notice,  the  plaintiff 
being  again  called  John  instead  of  Joseph.  On 
the  21st  of  May  the  added  bail  justified,  and  the 
rule  for  the  allowance  of  bail  was  served  in  the 
evening  of  that  day.  Term  ended  on  the  24th  of 
May,  On  the  14th  of  June  the  procedendo  issued; 
and  under  these  circumstances  the  question  was, 
whether  the  plaintiff  ought  not  to  have  moved  to  set 
aside  the  allowance  of  bail  before  the  issuing  of  the 
procedendo. 

Marry  at  novf  shewed  cause;  and  Chitty,  in  support  of 
the  rule,  referred  to  Murray  v.  Dtirand,  1  Esp.  Rep,  87' 
where  Lord  Kenyon  said, "  that  by  the  rule  for  the  allow- 
ance of  bail,  it  appeared  that  the  defendant  had  satis- 
fied the  exigency  of  the  writ ;  bail  above  being  put  in, 
and  having  justified,  that  is  now  subsisting  bail,  and 
must  be  taken  nunc  pro  tunc.  The  plaintiff  should 
have  applied  to  set  aside  the  justification  of  bail,  as 
while  it  subsists  the  action  is  not  maintainable."  These 
principles,  which  were  laid  down  with  respect  to  an 
action  for  an  escape,  were  contended  to  be  applicable 
to  the  present  case,  and   shewed  that  no  procedendo 
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could  lawfully  issue  while  the  rule  for  the  allowance  of  1819« 

bail  was  in  force.  "rice* 

eigfthutt 

The  Court  held  that  the  rule  for  the  allowance  of  Chambees. 
bail  ought  to  have  been  set  aside  before  the  issuing  of 
the  procedendo,  and  therefore  the  plaintiff  had  been 
premature  in  suing  out  that  writ. 

Rule  absolute,  with  costs. 

Probinia  and  another y  Assignees,  8^c.  against 

«^  Wednesdaif^ 

KOBERTS.  Jun€  30th. 

np  HIS  was  a  rule  calling  on  the  plaintiffs  to  shew  An  action  hav- 

cause  why  all  proceedings  in  this  action  should  J,^ugh?again8t 

not  be  stayed,  until  the  sheriff  was  indemnified  to  the  the  sheriff  by 

.   «       .           «     ,                           mi                                 .         mi  ***®  assignees 

satisfaction  of  the  master.     The  case  was  this.     The  ofabanRrupt 

sheriff  of  Middlesex  had  levied  upon  the  bankrupt's  after  tS^^i^ 

goods,  after  bankruptcy,  under  a  writ  of  ^\  fa,  in  an  rap^,onawnt 

action  brought  in  the  Common  Pleas,  and  he  had  ap-  C.P.,  in  which 

plied  to  that  Court  to  enlarge  the  time  for  making  his  |,een  given  to 

return  until  the  first  day  of  next  Michaelmas  Term,  ^'So^^rt'Itoid 

and  it  was  alleged  that  he  had  now  the  money  in  his  the  procee^ngs 

hands ;  and  the  question  was,  whether  this  Court  would  nity  was  ^ven, 

order  the  plaintiffs  in  the  present  action  to   give  him  ^^^  ^*^  to 

an  indemnity  against  any  proceedings  that  might  be  t^e  assignees 

taken  against  him   by   the  plaintiff  in  the  cause  in  ed  and  the  costs 

1.1.1                                1      •    J  of  the  action 

which  the  money  was  levied.  ^^^^^  the  she- 


riff, (a) 


Comyn  now  shewed  cause,  and  urged  that  the  Court 
would  not  call  upon  the  plaintiffs  to  give  such  an  in- 
demnity. The  sheriff  had  levied  upon  the  bankrupt's 
goods  after  the  bankruptcy  ;  and  having  done  so  at  his 
own  peril,  it  would  be  extremely  hard  on  the  plaintiffs, 
to  call  upon  them  to  indemnify  him  for  his  wrongful 
act.     The  money  was  now  in  the  sheriff's  hands,  and 

(a)  See  King  v.  Bridges^  7  Taunt,  294;  Raines  r,  Nebon,  2  Bla.  Rep. 
1181 ;  Shaw  v.  Tunbridge,  id.  1064 ;  3  Campb.  523;  1  Stark,  45;  7  T.R. 
174 ;  1  Tmtnt.  120 ;  4  id,  585;  8  Mod,  315 ;  Tidd,  6th  ed.  1054. 
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1 8 19.        having  obtained  time  in  C.  P.  until  next  Tenn  tore- 

Probinia       *""^  ^^^  ^^"^>  ^^^  plaintiffs  were  at  liberty  to  proceed 
ngainst         jn  theif  action,  and  the  Court  had  no  power  to  con- 

UOBINSON.  ^ 

troul  them. 

Holty  in  support  of*  the  rule,  urged  the  hardship  of 
the  sheriff's  situation.  He  was  merely  a  ministerial 
officer,  and  had  done  his  duty  in  executing  the  writ. 
This  action  was  in  fact  brought  against  him  to  try  the 
bankruptcy,  and  it  ought  not  to  be  tried  at  his  ex- 
pence.  The  Court  of  Common  Pleas  had  given  him 
time  until  the  first  day  of  next  Michaelmas  Term  to 
return  the  writ,  and  the  principle  upon  which  that  in- 
dulgence was  granted  was  precisely  the  same  in  this 
Court,  (fl)  In  all  cases,  the  Court  would  interpose  and 
prevent  a  question  of  bankruptcy  being  tried  at  the 
ex  pence  of  the  sheriff,  particularly  when  he  was  wiUing 
to  pay  over  the  money  to  either  party,  upon  being  in- 
demnified. The  plaintiffs  would  not  indemnify  bim, 
and  were  determined  to  go  on  with  their  action ;  and 
therefore  he  had  no  other  remedy  than  to  apply  to  the 
Court,  and  compel  the  plaintiffs  to  give  him  an  in- 
demnitv. 

Wildcy  Amicus  Curia,  mentioned  a  case  of  ButU 
V.  Smith,  in  which  the  party  brought  an  action  to 
recover  a  ship,  and  the  proceedings  were  suspended 
for  three  years,  until  an  indemnity  was  given  to  the 
sheriff. 

The  Court  said,  that  although  it  might  be  hard 
upon  the  plaintiffs  to  be  called  upon  to  indemnify  the 
sheriff,  yet  it  was  still  a  greater  hardship  upon  the 
sheriff  to  try  the  question  of  bankruptcy  at  his  ex- 
pence.  The  most  reasonable  way,  however,  of  dis- 
posing of  this  rule,  was  to  make  the  rule  absolute  for 

[a)  mUs  V.  Pikman,  7  T.  R.  174. 
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indemnifying  the  sheriff,  upon  the  terms  of  his  there-         1819. 
upon  paying  the  plaintiff  and  his  attorney  the  costs  of      probinia 
the  action  up  to  this  time,  and  the  money  levied  under      J^"""'^^ 
the   writ ;    and  the   plaintiff  paying  the    sheriff   the 
poundage  and  other  expences  incurred  in  the  execu- 
tion. 

The  rule  was  accordingly  made  absolute  in  these 
terms. 


Barkley  against  Fabbb.  ^^f^^; 

CURfVOOD  on  a  former  day  moved  to  discharge  Although  a  dc- 

the  defendant  out  of  custody  on  filing  common  lodged  against 

bail,  under  the  following  circumstances.     The  defend-  ^en^n^^^^J^e 

ant  had  been  arrested  at  the  suit  of  another  plaintiff,  for  discharging 

and  had  applied  to  the  Court  to  be  discharged  out  of  tody,  on  the 

custody,  on  the  ground  of  the  insufficiency  of  the  aflfi-  fe^^theaffi-^' 

davit  to  hold  to  bail,  (a)     Pendine;  the  discussion  of  davit  on  which 

^  he  was  ong^al- 

ly  airrested,  it  was  held,  that  the  defendant  was  not  entitled  to  be  discharged  from  such  detain- 
er, there  being  no  collusion,  and  the  plaintiff  in  the  second  action  not  being  acqusunted  with 
the  drcumstances  of  the  original  arrest. 

(o)  Vide  TfmrU  v.  Faber.  Thursday ^  Jum  17th,  ante.  In  Spence  v. 
Stuart,  3  East,  89.  the  attorney,  by  whom  the  detainer  was  lodged  in  the 
second  cause,  had  been  present  at  the  reference  at  which  the  defendant 
was  attending  to  be  examined  under  a  rule  of  Court,  and  was  the  attorney 
tor  the  plaintiff  in  the  cause  which  had  been  referred,  although  it  was  sworn 
that  he  knew  nothing  of  the  sheriff's  officer's  being  about  the  house  at  the 
time  of  the  defendant's  being  examined  before  the  arbitrator  (as  the  fact 
was),  nor  was  concerned  in  the  defendant's  arrest  in  the  first  instance ;  but 
ha^ng  been  informed  by  his  client,  at  whose  suit  the  detainer  was  lodged 
of  the  arrest,  wluch  took  place  on  the  morning  after  the  defendant  had 
been  examined,  he  had  in  consequence  sued  out  a  writ  at  his  suit,  and  had 
lodged  a  detainer  against  the  defendant  at  the  sheriff's  office  in  the  course 
of  the  same  morning.  So  that  the  plaintiff  in  the  second  action,  and  his 
attorney,  had  not  been  instrumental  in  procuring  the  first  arrest,  but  only 
lodged  a  detainer  against  the  defendant  afterwards.  But  the  Court  said, 
that  as  the  plaintiff's  attorney  was  cognizant  of  the  occasion  on  which  the  de- 
fendant was  at  the  place  where  he  was  arrested,  the  rule  must  be  made 
absolute  with  costs.  In  the  principal  case,  it  appears  from  the  argument, 
that  the  plaintiff  in  the  cause  in  which  the  detainer  was  lodged,  and  his 
attorney,  had  seen  in  the  newspapers  an  account  of  the  motion  (which  was 
ultimately  successful)  for  discharging  the  defendant  out  of  custody,  on  the 
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Karkley 
rABi:R, 


that  rule,  which  was  made  absolute,  the  plaintiff  in  this 
action  lodged  a  detainer  against  the  defendant^  with- 
out any  collusion  with  the  original  plaintiff,  and  the 
question  was,  whether  the  defendant  could  now  be 
kept  in  custody  upon  the  second  detainer. 

Gaselee  and  JVilde  shewed  cause  against  the  rule,  and 
contended  that  the  defendant  was  not  entitled  to  his 
discharge  under  the  circumstances  stated,  it  being  po- 


Defendant 
wrongfully  ar- 
rested is  not 
entitled  to  be 
discharged  from 
-subsequent  de- 
tainers, unless 
there  has  been 
collusion  be- 
tween the  plain- 
tiffis  in  those 
causes  and  the 
person  by  whom 
defendant  was 
originally  ar- 
rested, (ar)  The 
Sheriff,  and  not 
the  plaintiif,  is 
subject  to  the 
costs  of  illegal 
arrest,  unless 
plaintiff  is 
privy. 


ground  of  a  defect  in  the  affidavit ;  but  it  was  nevertheless  held,  that  the 
defendant  Mas  not  entitled  to  be  discharged  out  of  custody  in  the  second 
action.     It  has  been  before  determined,  that  a  defendant  who  has  been 
wrongfully  arrested  is  not  entitled  to  be  discharged  from  subsequent  de- 
tainers, where  there  has  been  no  collusion  between  the  creditors  at  whose 
suit  the  defendant  was  detained  and  the  person  by  whom  he  was  originally 
arrested.     It  appeared,  however,  in  the  case  in  which  this  point  was  de- 
termined, that  the  detaining  creditors  were  ignorant  of  the  circumstances 
under  which  the  original  arrest  took  place.     Callaway  v.  Bond,     Mich.  T. 
1815,  Xov.  7th.    The  Attorney  Genend  moved  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  discharged  out  of  custody  in  this  action, 
on  filing  common  b{ul,  and  why  he  should  not  be  discharged  from  all  other 
detainers,  on  the  ground  that  the  first  arrest  was  illegal  and  malicious. 
The  Court  asked,  if  it  could  be  proved  that  there  was  any  collusion  between 
the  plaintiffs  at  whose  suit  defendant  had  been  detained,  and  the  person 
at  whose  suit  he  was  originally  arrested  ?     And  on  the  Attorney  General 
answering  in  the  negative,  the  Court  said  they  could  only  dischaige  the 
defendant  out  of  custody  in  that  action  in  which  he  had  been  wrongfully 
arrested,  and  could  not  afford  him  relief  in  actions  at  the  suit  of  persons  by 
whom  he  had  been  afterwards  detained.    These  persons  found  the  defend- 
ant in  custody,  and  treated  Mm  (as  they  had  a  right  to  do)  as  being  pro- 
perly in  custody.    The  Attorney  General  desired  that  it  might  be  for  the 
plaintiff  to  pay  the  costs.    The  Court  said,  that  in  order  to  fix  the  pliuntiff 
with  the  costs,  it  ought  to  be  shown  that  he  had  a  share  in  the  illegal  pn>- 
cecding ;  but  they  would  allow  the  Attorney  General  to  take  a  rule  to  shev 
cause  why  the  sheriff  should  not  pay  the  costs.     Rule  nisi  granted  accord- 
ingly. Abbott,  on  a  subsequent  day,  shewed  cause  against  the  rule  obtained 
by  the  Attorney  General ;  when  the  latter,  in  support  of  his  rule,  relied  on 
the  case  of  Spence  v.  Stuart,  3  East,  8i).     But  Bayley  J.  said,  that  in  that 
case  the  attorney  who  lodged  the  detainer  knew  that  the  defendant  was 
privileged  from  arrest,  on  the   ground  of  his  being  in  attendance  on 
the  arbitrator  under  a  rule  of  Court.      The  consequence  of  holding  a 
detainer  to  be  invalid  on  the  ground  of  the  irregularity  of  the   original 
arrest  would  be,  that  if  a  defendant  was  arrested  on  a  Sunday,  for  instance, 

(a)  Ace.  in  C.  P.  Davies  v.  Chippendale,  2  Bos.  &  Pul.  282  ;  Howson  v. 
Wa^er,  2  Bla.  Rep.  823 ;  vide  Qain  v.  Reynolds,  3  M,  &  5.  144 ;  Lover idge 
y.  Plaistou',  2  Hen.  Bla.  29. 
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sitively  sworn,  that  the  detainer  was  without  any  col- 
lusion with  the  plaintiff  in  the  first  action.  They  ad- 
mitted, that  if  there  had  been  any  fraud  or  collusion 
between  the  present  and  the  original  plaintiff,  the  case 
might  be  different;  but  here  it  was  sworn  that  the 
plaintiff  and  his  attorney  knew  nothing  of  the  defend- 
ant being  in  custody,  until  they  saw  an  account  of  the 
former  motion  in  the  newspapers.  The  case  of  How^ 
son  V.  Walker  J  (a)  was  a  decisive  authority  upon  this 

at  the  beginning  of  the  long  vacation,  when  all  the  Judges  were  out  of 
town,  he  would  be  protected  from  the  claims  of  his  creditors  during  the 
whole  vacation.  Le  Blanc  J.  In  Spence  v.  Stuart ^  the  plaintiff  was 
cognizant  of  the  irregularity  of  the  original  arrest  Rule  absolute  to  dis- 
charge defendant  out  of  custody  on  the  first  arrest,  but  without  costs ;  rule 
ffiscbarged  as  to  the  two  subsequent  detuners. 

Third  persons,  who  find  a  defendant  in  custody,  have  a  right  to  treat 
him  as  lawfully  in  the  custody  in  which  he  b  found,  for  otherwise  they 
would  have  no  means  of  proceeding.    Where  an  attorney  of  the  C.P.  is 
in  the  actual  custody  of  the  marshal,  he  may  be  sued  in  the  K.  B.  as  a  pri- 
soner by  third  persons.    Tidd,  6th  ed.  75.    Warrants  of  attorney  g^ven  to 
a  third  person,  at  whose  suit  the  defendant  is  not  in  custody,  are  not  within 
the  rule  of  Court,  requiring  an  attorney  to  be  present  on  behalf  of  the  pri- 
soner.   Churchy  v.  Rnpe,  5  Mod.  144  ;  Smith  ^*  Burlton,  1  East^  241.     It  is 
now  the  practice  in  both  Courts  not  to  discharge  the  defendant  out  of  cus- 
tody in  a  second  action  on  the  ground  of  a  defect  in  the  original  arrest,  un- 
less there  has  been  some  collusion,  on  account  of  the  inconvenience  which 
would  ensue  if  the  plaintiff  were  obliged  to  enquire  into  the  legality  of  the 
proceedings  under  which  the  defendant  was  arrested.    Dames  v.  Chtppeti- 
daUy  2  Bos.  &  Put.  282.    And  the  circumstnnce  of  the  same  officer  being 
employed  on  both  arrests  is  not  evidence  of  privity  and  collusion.    Howton 
V.  Walker,  2  Bla.  Rep.  823.    So  a  creditor  may  lawfully  enter  a  detainer 
against  his  debtor,  who  is  in  fact  resident  within  the  walls  of  the  King's 
Bench,  or  Fleet  Prison,  although  he  be  not  there  by  compulsion.     Quin  v. 
Reynolds,  3  M,  Sl  S.  144;   Wilkinson  v.  Jacques,  3  T.R.  392.     In  tbat 
case  Btdler  J.  said,  this  was  a  detainer  by  another  creditor  who  found  the 
defendant  in  the  Fleet,  to  whom  it  was  indifferent  on  what  account  or  by 
what  means  he  was  there.    If  he  were  in  fact  within  the  walls  of  the  pri- 
son at  the  time,  that  is  sufficient,  for  then  he  could  not  be  arrested  in  the 
ordinary  manner,  but  could  only  be  detained.  3  T.  R.  392 ;  1  T.  R.  592 ; 
'iidd,  6th  ed.  356.     It  is  however  true,  that  if  a  defendant  be  wrongfully 
taken  without  process,  or  after  it  is  returnable,  &c.  he  cannot  be  lawfully 
detained  in  custody  under  subsequent  process  at  the  suit  of  the  same  plain- 
tiff, although  regularly  issued.     Barlow  v.  Hall,  2  ^ilustr.  461 ;  Loveridge 
v.  Plaistow,  2  Hen,  Bla.  29  ;  Birch  v.  Rodger,  1  New  Rep.  135  ;  Tidd,  6th 
ed.  223. 

[a]  2  Sir  W.  Bla.  823. 
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ascaitut 
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IBI9.         question  ;  for  there  it  was  held,  that  a  defendant  ille- 

Barkley       S^l^y  *^  custody  at  the  suit  of  one  plaintiff,  is  not  pri- 

ngaitist        vileffed  from  arrest  at  the  suit  of  another,  unless  there 

I-ABER.  in. 

be  some  collusion. 

Curwoody  contr^,  contended,  that  the  first  arrest  was 
illegal,  and  that  the  plaintiff  in  this  action  had  no 
right  to  detain  the  defendant  in  custody  upon  a  fresh 
suit,  pending  the  discussion  as  to  the  first  arrest ;  and 
he  referred  to  Spence  v.  Stuart,  (a)  where  an  attorney 
who  had  been  arrested  while  attending  to  be  examined 
before  an  arbitrator,  to  whom  a  cause  had  been  referred 
under  a  rule  of  Court,  was  discharged  in  an  action  at 
the  suit  of  a  creditor,  by  whom  he  had  been  afterwards 
detained.  He  referred  also  to  Moiling  v.  Buck- 
holtze.  (6) 

Abbott  Ch.  J.  I  am  of  opinion  that  this  detainer 
is  perfectly  legal.  The  difference  between  the  case 
cited  of  Spence  v.  Stuart,  and  the  present,  is  this— 
there  the  first  arrest  was  void,  and  the  detainer  was 
also  irregular,  because  the  parties  were  privj'  to  the 
circumstances  under  which  the  arrest  was  made ;  but 
here,  the  plaintiff  by  whom  the  detainer  was  lodged 
had  no  privity  with  the  plaintiff  in  the  original  action. 
In  the  present  case,  the  first  arrest  was  founded  on  a 
defective  and  insufficient  affidavit  to  hold  to  bail,  and 
for  that  reason  the  arrest  was  set  aside.  That  makes 
the  whole  difference  ;  for  it  may  be  considered  that  the 
plaintiff  in  that  action  had  not  got  the  defendant  in 
custody.  The  plaintiff  in  this  case,  finding  that  the 
defendant  had  been  arrested,  lodges  a  detainer  against 
him,  without  knowing  under  what  circumstances  the 
arrest  took  place.  Under  these  circumstances,  I  think 
the  defendant  is  not  entitled  to  his  discharge.  If  we 
were  to  decide  otherwise,  a  person  under  an  illegal 

(a)  3  East.  89.  (6)  3M.&S,  153. 
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arrest  at  the  suit  of  one  person  would  be  completely         18 19. 
protected  during  such  imprisonment  from  all  other  pro-      barkley 
cess,  which  would  be  productive  of  great  inconvenience        ogmnAj 

I*A]}EK« 

and  suspension  of  justice. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

The  King  against  Moseley  Woolfe.  (a)  juilo^! 

M^i  POLLOCK  on  a  former  day  obtained  a  rule  to  The  sheriff  is 

shew  cause  why  the  writs  of  levari  facias,  issued  ^w^to  levy  the 

for  the  purpose  of  levying  the  fine  of  10,000/.  which  this  fi^e  impose^ 

defendant  was  adjudged  to  pay  to  the  King  as  part  of  dant's  conric- 

1.  .  •    .•         r»  •  /    \    tionforamisde- 

nis  sentence,  upon  a  conviction  tor  a  conspiracy,  (a)   nieanour;ataii 
should  not  be  set  aside,  on  an  affidavit  made  by  the   ^"i^J^^  ^?*!  ^*' 

'  "^  of  levari  facias 

defendant  and  his  solicitor,  stating  in  substance,  that  is  regular  if  it 
these  writs  had  been  moved  for  and  obtained  entirely    edonthepartof 

— . the  Crown.  (6) 

(«)  Vide  ante,  428. 

(6)  By  the  stat.  3  Geo.  1.  c.  15.  s.  18.  it  is  enacted,  that,  instead 
of  the  oath  usually  adminbtered  to  sheriffs  at  the  entering  upon  their 
offices,  the  following  oath  shall  be  taken  by  each  of  them  respective- 
ly,  excepting  the  sheriffs  of  the  several  counties  in  jyialetf  and  of  the 
county  palatine  of  Chester,  viz.    *'  1  A.B.  do  swear,  that  I  will  well  and 

truly  serve  the  King's  Majesty  in  the  office  of  sheriff  of  the  county  of , 

and  promote  his  Majesty's  profit  in  all  things  that  belong  to  my  office,  as 

fiur  88  I  legally  can  or  may.    I  will  truly  preserve  the  King's  rights,  aad 

all  that  belongeth  to  the  Crown.    I  will  not  assent  to  decrease,  lessen,  or 

conceal  the  King's  rights,  or  the  rights  of  his  franchises ;  and  whensoever 

I  shall  have  knowledge  that  the  rights  of  the  Crown  are  concealed  or 

withdrawn,  be  it  in  lands,  rents,  franchises,  suits,  or  services,  or  in  any 

oitiber  matter  or  thing,  I  will  do  my  utmost  to  make  them  be  restored  to 

the  Crown  agun,  and  if  I  may  not  do  it  myself,  I  will  certify  and  inform 

the  King  thereof,  or  some  of  his  Judges.    I  will  not  respite  or  delay  to 

levy  the  King's  debts,  for  any  gift,  promise,  reward,  or  favour,  where 

1  may  raise  the  same  without  great  grievance  to  the  debtors,"  &c.  &c.   So 

it  is  laid  down,  that  the  ministerial  authority,  duty,  or  office  of  the  sheriff, 

consists  principally  in  these  things,  viz.  "  truly  to  keep  the  King's  rights 

of  the  Crown  within  his  county,  sc.  the  King's  lands,  franchises,  suits, 

rents,  and  all  other  things  that  belong  to  the  Crown.    2.  Truly  to  gather 

«nd  bring  into  the  Exchequer  the  profits  and  monies  due  to  the  King  within 

his  county  or  bsdliwick,  sc.  the  King's  rents,  farms,  debts,  issues,  amer- 

daraents,  fines  and  forfeitures,"   &c.  &c.     Dalton,  c.  5,  ;>.  36.     Impey*s 

Office  of  Sheriff,  33,  4.    Ante,  440. 
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at  the  instance  of  the  sheriffs  of  London,  without  the 
sanction  of  the  Crown,  or  any  person  representing  the 
Crown ;  and  suggesting  that  the  Corporation  of  the 
city  of  London  intended  to  claim  the  money  levied 
under  the  executions,  the  proceeds  of  which  were  now 
in  the  hands  of  the  sheriffs. 


The  Court  then  granted  the  rule  nisi,  and  directed 
it  to  be  served  on  the  sheriffs  of  London,  and  at  the 
same  time  that  notice  of  it  should  be  served  upon  the 
solicitor  for  the  Treasury,  the  solicitor  for  the  Corpora- 
tion of  London,  and  the  solicitor  for  the  prosecution. 

The  Solicitor-General  appeared  this  day  in  Court 
on  behalf  of  the  Crown,  and  expressed  the  concurreoce 
of  the  Crown  in  the  proceedings  adopted  for  levying 
the  fine,  praying  only  that  the  sheriffs  might  be  di- 
rected to  bring  into  Court  the  money  levied  under  the 
writs,  in  order  that  it  might  abide  the  operation  of 
law. 

Gurney  and  Chitty  appeared  for  the  sheriffs 
and  the  prosecutors  respectively,  and  said  on  be- 
half of  the  former,  that  they  had  sued  out  the  writs 
in  the  exercise  of  what  they  considered  to  be  their 
duty,  for  the  piu-pose  of  enforcing  the  sentence  of  the 
Court,  and  were  ready  to  bring  the  money  into  Court 
when  received,  in  order  to  await  the  directions  of  the 
law.  The  sheriffs  laid  no  claim  to  the  fine  personally, 
and  their  affidavit  stated  that  they  had  made  appH- 
cation  to  the  Solicitor-General  to  know  his  pleasure 
upon  the  subject,  and  that  he  had  sanctioned  their 
proceedings. 


The  Common  Serjeant,  on  behalf  of  the  Lord  Mayor 
and  Corporation  of  the  city  of  London,  also  appeared, 
and  said  that  they  were  willing  to  acquiesce  in  the  di- 
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rection  of  the  Court  as  to  the  disposal  of  the  fine  ac-         1819* 
cording  to  law,  when  brought  in  by  the  sheriffs.  the  Kino 

agtdmt 

MOSELET 

The  Court  then  called  upon  Woolfk, 

-F.  Pollock  to  support  his  rule.  He  submitted, 
first,  that  the  acquiescence  of  the  Crown  in  the  pro- 
ceedings adopted  by  the  sheriff,  could  not  legalise  the 
process,  unless  it  had  originally  issued  under  the  im- 
mediate authority  and  direction  of  the  Attorney  or 
Solicitor-General ;  and  secondly,  that  the  sheriff,  of 
his  own  mere  motion,  had  no  right  to  sue  out  the 
process.  As  to  the  first  point,  he  admitted,  that  where- 
civil  process  issues  by  one  party,  it  may  be  adopted 
and  sanctioned  by  other  persons  interested  in  the  sub- 
ject  matter ;  but  in  all  criminal  cases,  not  originally 
sanctioned  by  the  Crown,  the  process  could  not  be 
adopted  or  approved  by  the  Crown,  so  as  to  legalise 
the  proceedings.  Here  it  was  admitted  that  the  sanc- 
tion of  the  Crown  was  not  obtained  until  after  the 
process  had  issued,  and  consequently,  upon  principle, 
the  proceedings  could  not  be  recognized  by  the  Court 
as  being  founded  in  law.  With  respect  to  the  second 
point,  there  appeared  to  be  nothing  in  law  or  usage 
to  justify  the  sheriffs,  at  their  own  instance,  in  suing 
out  the  writs.  If  there  was  any  thing  in  the  oath 
taken  by  the  sheriff,  by  virtue  of  the  statute,  (a)  to 
sanction  him  in  suing  out  process  to  levy  the  Crown 
debt  in  such  cases  as  this,  it  was  most  extraordinary 
that  during  a  period  of  140  years  no  instance  of  the 
like  proceeding  had  occurred ;  and  if  the  oath  so  pre- 
scribed was  compulsory  upon  the  sheriff  to  take  such 
steps,  it  must  be  considered  that  during  all  that  period 
all  the  sheriffs  throughout  the  country  had  neglected 
their  duty.  The  only  instance  in  which  this  authority 
had  been  exercised  by  the  sheriff,  was  in  the  case  of 

(a)  3  Oeo,  l,i:,  15.  mte,  583,  note. 
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1819«        the  King  v.  fVade,  (a)  but  that  was  an  authority  which 
The  Kino      ^s  had  been  before  contended  when  this  subject  was 
MosELEY       ^^^^^  discussion,  could  hardly  be  considered  as  binding 
WooLFE.       on  the  Court.     It  was  to  be  plainly  inferred  from  the 
affidavits  before  the  Court,  that  the  process  in  the  pre- 
sent case  had  not  been  sued  out  from  a  sense  of  public 
duty,  but  from  motives  of  personal  interest  on  the  part 
of  the  sheriffs,  and  therefore  the  Court  would  not  be 
disposed  to  countenance  a  proceeding  which  did  not 
appear  to  be  authorized  by  law. 

Abbott  Ch.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  When  the  rule  nisi  was  granted, 
the  Court  acceded  to  the  motion,  upon  a  suggestion 
that  the  process  had'  issued  without  the  authority  of 
the  Crown.  That  suggestion  seems  now  to  be  without 
foundation ;  and  had  I  been  aware  that  the  Crown  had 
sanctioned  the  proceeding,  undoubtedly  I  should  not 
have  been  disposed  to  listen  to  the  application.  It  is 
contended,  that  the  adoption  by  the  Crown  of  the  pro- 
ceedings of  the  sheriff  will  not  legalise  these  proceed- 
ings. I  think  otherwise :  because  it  is  competent  for 
the  Crown  to  sanction,  at  any  time,  that  which  may  be 
done  by  the  sheriff  for  the  purpose  of  recovering  the 
debt  of  the  Crown.  But  it  appears  to  me,  that  the 
sanction  of  the  Crown  would  not  be  necessary  to  war- 
rant the  issuing  of  this  process,  inasmuch  as  the  she- 
riff is  bound  by  his  oath  of  office  to  take  care  that  the 
debts  of  the  Crown  shall  be  promptly  levied.  This 
application  is  made  on  behalf  of  the  defendant,  on  a 
suggestion  that  he  may  be  liable  to  double  process 
against  him  to  recover  the  fine;  one  at  the  instance  of 
the  Crown,  and  the  other  at  the  instance  of  the  sheriff. 
There  can  be  no  apprehension  of  that  kind,  because 
the  fine  can  be  levied  but  once,  and  the  proper  autho- 
rity to  levy  it  is  the  sheriff.     But  the  foundation  of 


(a)  Skin,  12.  2  Show,  173,  S.  C.T,  Jon,  185,  S.  C. 
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this  motion  completely  fails,  for  it  tmms  out  that  the         I8I9. 


The  Kino 


Crown  has  sanctioned  the  writs  that  have  been  issued, 

and  therefore,  without  entering  further  into  the  subject,         against 

I  think  this  rule  must  be  discharged.  Woolfe. 

Bayley  J.  I  am  entirely  of  the  same  opinion. 
The  money  levied  by  the  sheriff  will  be  brought  into 
Court,  to  abide  the  disposition  of  it  which  the  law 
may  direct ;  but  I  cannot  help  thinking,  that,  even  if 
the  sheriff  himself  had  a  personal  interest  in  levying 
the  fine,  he  would  be  perfectly  authorised  in  so  doing 
by  his  oath  of  office.  Without,  however,  considering 
whether  he  had  or  had  not  a  personal  interest,  I  think 
he  has  done  extremely  right  in  adopting  the  steps 
which  he  has  taken,  and  I  wish  that  before  this  appli- 
cation was  made,  the  oath  prescribed  by  the  statute  (a) 
had  been  sufficiently  considered,  as  it  must  have  satis- 
fied any  rational  mind,  that  there  was  no  pretence  for 
the  application. 

HoLROYD  J.  The  sheriff  is  the  King's  officer,  and 
it  is  his  particular  duty  to  take  care  of  the  King's 
revenue,  and,  amongst  other  sources  of  it,  the  fines 
due  to  the  Crown.  The  sheriff,  in  this  case,  was  jus- 
tified in  suing  out  the  process  of  the  Court,  in  order 
to  enable  him  to  levy  the  fine  upon  the  property  of  the 
person  convicted. 

Best  J.  I  do  not  see  what  interest  this  defendant 
has  in  resisting  the  process ;  because,  whether  the 
writs  of  levari  facias  have  been  issued  directly  by  the: 
Crown,  or  sued  out  by  the  sheriff,  the  judgment  wilj 
be  satisfied  by  bringing  the  money  into  Court. 

Rule  discharged. 

The  Court,  on  the  motion  of  Gurnet/f  then  en- 


(a)  See  3  Geo.  1,  e.  14.  s.  18,  ante,  583,  note. 
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1819*         larged  the  time  for  the  sheriffs  making  their  return  to 
Tp^j.  j^jjjQ      the  writs  until  the  first  day  of  next  Term. 

agairut 
MOSELEY 
WOOLFK. 

Wednesday,       ThE  KiNG  agaiflSt  W.  H.  CoLERIDGE,  Clcrk,  AND 
June  30th« 

OTHERS. 

Burial  in  the        ^HITTY  on  a  former  day  obtained  a  rule,  "  call- 

■parish  church-       ^-^    •  xu  j.  /e    •   x*  x  i.       i. 

yard  is  a  com-  ^°g  upon  the  rector,   omciatmg  curate,   cnurcn- 

mon  law  right     wardens,    and  sexton  of  the  parish  of  St.  Andrews, 

inherent  in  the  ^^ 

parishioners,  Holborn^  to  shew  cause  why  a  writ  of  mandamus  should 

burial  is  of  ec-  not  issue  directed  to  them,  commanding  them  to  do 

Szance^"aiS^  every  act  necessary  to  be  done  in  order  to  the  burial  ia 

therefore  this  the  Church-vard  or  other  usual  burial  ground  of  that 

Court  refused  a  ^^  • 

nwndamuato\n-  parish,  of  the  corpsc  of  Mary  Gilbert  deceased,  the 
a  parUhioncr*^  ^^^^  ^^^^  ^^  John  Gilbert,  a  parishioner  of  the  said  pa- 
w  anironcof-     rfsh."     It  appeared  from  the  affidavits  that  the  corpse 

had  been  refused  interment  on  account  of  its  being 

deposited  in  an  iron  coffin. 

Gumey  and  Campbell  now  shewed  cause  iagainst- 
the  rule,  and  submitted,  first,  that  a  mandamus  would 
not  lie,  to  command  the  defendants  to  inter  the  body 
in  a  particular  manner  ;  and  secondly,  that  supposing 
the  Court  to  have  cognizance  of  such  matters,  it  could 
not  enforce  the  right  of  interment  in  the  manner  pro- 
posed, inasmuch  as  that  right  was  incompatible  with 
the  common  rights  of  the  rest  of  the  parishioners. 
As  to  the  first  point,  they  submitted,  that  supposing 
the  common  law  gave  the  parishioners  of  a  parish  a 
right  of  burial  in  the  parish  church-yard,  still  the  man- 
ner of  interment  was  exclusivelv  a  matter  of  ecclesi- 
astical  cognizance,  and  over  which  this  Court  had  no 
controul.  As  to  the  second  point,  this  application 
was  made  upon  the  foundation  of  a  supposed  common 
law  right  of  interment,  in  any  manner  that  the  friends 
of  a  deceased  parishioner  might  demise.      Admitting 
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that  the  parishioners  had  a  common  law  right  of  inter- 
inent  in  the  parish  church-yard,   it  must  be  conceded 
that  that  right  ought  to  be  exercised  according  to  the 
prescribed  mode  which  usage  and  custom  had  sianC'*' 
tioned.    A  right  of  this  kind  could  not  be  exercised  if 
it  interfered  with  the  rights  of  the  parishioners  at  large* 
The  right  here  claimed  Was  of  that  description,  be- 
cause it  would  exclude  the  re0t  of  the  parishioners 
from  the  enjoyment  of  it.      It  Appeared  from  the  affi- 
davits, that  the  preseiit  applicAnt  i^as  desittus  of  hav- 
ing the  remains  of  liis  wife  iflterred  in  the  church-yard 
in  a  manner  contrary  to  the  usage  of  tbe  parish,  which 
nsage  had  obtained  for  a  great  number  of  years.  It  was 
sworn,  that   the   inhabitants   of  St.  Andrews  parish 
amounted  to  30,000,  and  that  the  deaths  and  burials  were 
700  annually.     Upon  such  a  statement  of  facts  it  was 
obvious,  that  if  the  practice  became  general  of  inter- 
ring  the  deceased  in  iron   coffins^    the   church^yard 
ivould  in  a  very  short  time  be  completely  filled,   so  as 
to  render  it  impossible  to  inter  the  bodies  of  the  inha- 
bitants dying  in  the  parish.     It  was  obvious  then,  that 
this  mode  of  interment  could  not  be  claimed  as  a  com-* 
non  law  right,  because  in  the  enjoyment  of  it,  it  would 
3e  injurious  to  the  rights  of  the  rest  of  the  parishion- 
ers.     The  short  answer  therefore  to  this  application 
was,  that  no  man  could  exercise  a  right  which  must 
nvade  the  rights  of  others.     If  the  principle  of  the 
ight  now  claimed  were  sanctioned  by  the  Court,  it 
night  be  carried  to  an  inordinate  extent,  utterly  incon- 
listent  with  the  interests  of  the  community  at  large, 
because  the  party  might  insist  upon  having  the  body 
interred  in  an  iron  coffin  30  feet  by  20.     There  was  no 
limit  to  the  right,  if  it  existed  at  all,  and  it  might  be 
carried  to  any  extent  that  the  whimsical  imagination 
of  any  person  might  suggest.    The  Court  would  recol- 
lect, that  the  contest  here  was  not  as  to  the  common 
law  right  of  interment  simply  in  the  church-yard,  but 
whether  the  party  had  the  right  of  interment  in  a  new, 

Q,  R 
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extraordinaiy,  and  inconvenient  manner^  pregnant  with 
injury  to  the  rights  of  others^  and  even  dangerous  to 
public  healthy  it  being  sworn  that  the  patent  coffins 
were  so  constructed  as  not  to  confine  the  unhealthy 
effluvia  emitted  from  decaying  animal  matter.  As  a 
question  of  healthy  independently  of  other  considera- 
tions equally  important  to  the  public^  the  Court  would 
not  be  disposed  to  give  effect  to  this  application.  It 
was  to  be  observed^  that  this  motion  was  not  made  on 
behalf  of  a  person  anxious  to  pay  due  respect  to  the 
remains  of  one  dear  to  him  while  alive^  with  those  ob 
sequies  that  were  suitable  to  the  solemnity  of  the 
occasion ;  but  it  was  made  by  a  trading  speculator  de- 
sirous of  bringing  into  general  use^  for  his  own  private 
advantage,  an  invention  of  which  he  claimed  to  be  the 
author.  The  affidavits  disclosed  facts  demonstrating 
that  this  was  the  object,  and  therefore  whatever  colour 
of  right  there  might  be  to  bury  the  deceased  in  this 
manner,  the  Court  would  not  be  much  disposed  to 
sanction  a  proceeding  influenced  by  sudi  motives, 
more  especially,  as  the  defendants  had  expressed  their 
willingness  to  bury  the  body  in  the  usual  and  ac» 
customed  maimer,  if  brought  to  them  for  that  purpose. 
In  all  events  this  was  a  question  solely  of  ecclesiastical 
cognizance,  and  was  analogous  to  the  cases  of  the 
King  V.  the  Bishop  of  London,  (a)  the  King  v.  the 
Churchwardens  of  St.  Peters,  Thetford,  (b)  and  the  King 
v.  the  Archbishop  of  Canterbury,  (c) 


Scarlett  and  Chitty  in  support  of  the  rule.  It  must 
be  admitted  as  a  clear  principle  of  common  law, 
founded  upon  ancient  usage,  and  recognized  by  various 
acts  of  parliament,  that  the  inhabitants  of  a  parish 
have  a  right  to  be  buried  in  the  church-yard  \  and  the 
question  in  this  case  is,  whether  the  parishioner  is  to 
be  limited  as  to  the  particular  mode  and  manner  of 


(o)  1  WUi,  11. 


(//)  5  T.  R.  364. 


(c)  8iffl*/,212. 
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exercising  this  right.  If  it  be  admitted  that  the  pa-  IBLf^. 
rishioners  have  a  common  law  right  of  burial,  it  is  im-  The  King 
possible  to  distinguish  the  manner  of  burial  from  the  ooJ^r^dge 
right.  The  right  being  conceded,  the  manner  must  and  others. 
follow  of  course,  because  so  far  as  concerns  this  ques- 
tion it/ signifies  nothing  whether  the  party  chooses  to 
have  the  body  buried  naked,  or  in  an  iron  coffin.  The 
claim  made  in  this  case  seems  to  be  resisted  on  the 
ground  of  the  established  usage  in  the  parish  of  bury- 
ing in  a  particular  manner^  No  usage  of  this  kind 
could  controul  the  common  law  right  of  the  subject, 
to  be  buried  in  whatever  manner  he  pleases,  whether 
in  a  leaden,  iron,  or  stone  coffin.  The  question  must 
be  brought  to  this— whether  the  party  having  a  com- 
mon law  right  of  burial,  has  a  right  to  be  buried  in  a 
specific  manner,  for  the  purpose  of  avoiding  those 
consequences  which  but  too  frequently  attend  the  in- 
terment of  a  body  in  the  ordinary  manner.  It  is  well 
known  that  a  practice  has  prevailed,  of  weeding  the 
church-yards  of  the  metropolis,  through  the  instrumen- 
tality of  persons  called  resurrection  men,  of  subjects 
for  the  skill  of  the  anatomist.  The  question  therefore 
is,  whether  the  subjects  of  this  country  have  a  right  to 
protect  the  remains  of  their  friends  and  relations  from 
the  unhallowed  hands  of  such  persons,  by  such  means 
as  it  may  seem  fit  to  them  to  devise.  The  question 
here  is,  not  whether  a  particular  person  shall  succeed 
in  his  patent,  but  whether  a  husband  has  the  right  to 
insist  upon  his  wife  being  buried  in  an  itou  coffin,  for 
the  purpose  of  protecting  her  remains  from  the  dis- 
secting knife  of  the  anatomist.  If  it  be  admitted  that 
this  is  a  legitimate  object,  there  is  no  other  mode  of 
accomplishing  it,  than  by  applying  to  this  Court  for  a 
mandamus.  This  is  the  only  specific  remedy ;  and 
there  are  a  variety  of  authorities  to  shew  that  this 
Court  will  interpose  to  enforce  a  right,  not  otherwise 
•protected  or  enforced  specifically  by  the  law  of  the 

^  r2 
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1^19-        land.     The  general  principles  and  grounds  upon  which 

The  King       ^  writ  of  matidamus  is  to  be  issued,  were  fully  estab- 

coLER^GE      ^^^^^^  in  the  case  of  the  King  v.  Barker  and  others,  (a) 

AKD  OTHERS,    ffl  which  a  mandamus  to  trustees  of  a  meeting-house,  to 

admit  a  dissenting  teacher,  was  granted*    Lord  Mans- 
Jield  there  expressed  himself  in  these  words.  "  A  man- 
damus is  a  prerogative  writ,  to  the  ai^  of  which  the 
subject  is  entitled.     The  original  nature  of  the  writ, 
and  the  end  for  which  it  was  framed,  direct  upoii  what 
occasions  it  should  be  used.      It  was  introduced  to 
prevent  disorder  from  a  failure  of  justice  and  defect  of 
police.     Therefore  it  ought  to  be  used  on  all  occasions 
where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to 
be  one.     And  within  the  last  century  it  has  been  libe- 
rally interposed  for  the  benefit  of  the  subject.    The 
value  of  the  matter,  or  the  degree  of  its  importance,  to 
the  public  police,  is  not  scrupulously  weighed.     If 
there  be  a  right,  and  no  other  specific  remedy,  this 
should  not  be  denied^     Writs  of  mandamus  have  been 
granted,  to  admit  lecturers,  clerks,  sextons,  and  sca- 
vengers, &c. ;  to  restore  an  alderman  to  precedency,  an 
attorney  to  practice  in  an  inferior  Court."   Lord  Mam- 
jield  then  observes,  "  The  question  is  of  a  nature  to 
inflame  men's  passions.     Should  the  Court  deny  this 
remedy,  the  congregation  may  be  tempted  to  acts  of 
violence,  in  breach  of  public  peace,  to  the  reproach  of 
government,  and  the  scandal  of  religion."   Lord  Elkn- 
borough,  in  the  case  of  the  King  v.  the  Archbishop  of 
Canterbury,  {b)  says,  "  two  things  must  concur  to  autho- 
rise the  issuing  of  a  mandamus, — a  legal  right,  and  the 
want  of  a  specific  remedy.'*     Both  these  concur  in  the 
present  case.    There  are  cases  resembling  the  present 
in  principle  ;  in  the  case  of  Amherst,  (c)  in  9,3  Car.  % 
the  Court  said,  "  This  Court  will  interpose  when  any 
officer  will  not  do  justice,  or  will  go  out  of  his  author- 


Co)  3  Burr,  1265.  {b)  8  East,  219.  (c)  1  Fentris,  188. 
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ily;  for  there  is  the  same  reason  to  command  to  do  1819- 
justice,  as  to  prohibit  injustice.  The  Bishop  of  JExc/er,  the  Kino 
in  consequence  of  disputes  with  a  town  in  Cornwall,  ^  *^r!SSge 
denied  them  chrism,  (a)  and  a  mandamus  was  issued  akd  others. 
irom  this  Court  to  command  him  to  give  it  them. 
The  proceedings  on  the  mandamus  were  produced 
in  Court  by  Mr.  Nay,  and  Sir  William  Jones  said, 
"This  Court  commands  a  Bishop  to  grant  administra- 
tion,  though  it  be  in  a  matter  this  Court  has  no  cogni- 
zance of,  as  was  done  in  Sir  G.  Sandy's  case,  after  great 
debate.**  This  case  of  the  Bishop  of  Exeter  is  more 
fiilly  stated  in  the  case  of  the  parish  of  Kent,  (b)  in 
which  it  appears  that  the  parish  was  within  the  dio- 
cese of  the  Bishop  of  Exeter,  claimed  of  the  founda- 
tion of  King  Arthur,  and  was  therefore  exempt  from 
the  visitation  of  the  Bishop ;  and  there  being  great 
contentions  between  the  Bishop  and  the  parson,  who 
would  not  permit  the  Bishop  to  visit  the  parish,  the 
Bishop  refused  the  holy  oil  to  baptize  the  parishioners' 
children,  and  the  mandamus  was  issued,  although  the 
Archbishop  might  have  been  appealed  to,  So  in  the 
case  of  the  King  v.  the  Dean  and  Chapter  of  Trinity 
Chapel,  Dublin,  (c)  it  was  laid  down  that  a  mandamus 
may  be  directed  to  a  Bishop  to  induct  a  man  into  his 
prebendary,  and  to  give  oil  to  a  priest  in  baptism  ;  and 
the  Court  there  said  that  the  right  of  any  person  was 
not  to  be  determined  upon  a  mandamus.  It  gives  a 
remedy  where  there  is  a  seeming  probability  for  it. 
So  in  a  case  in  2  Siderfin.  114.  where  a  man  appointed 
his  executors  in  Virginia,  and  the  next  of  kin  were  re- 
fused a  probate,  a  mandamus  was  issued,  and  the  Court 
said,  that  this  Court  has  jurisdiction  over  all  other 
Courts,  as  well,  in  cases  of  misfeasance  as  of  nonfeas- 

(a)  Chrism  is  a  confection  of  oil  and  balBam,  consecrated  by  the  bishop, 
and  used  in  the  Popish  ceremonies  of  baptism,  confirmation,  and  some^ 
Um^s  ordination.    Jacob's  Diet.  Chrism. 

(6)  Palmer,  hi.  (r)  8  Mod.  28. 
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18 19.         ance.     The  right  to  burial,  as  has  been  already  said^ 

The  King      ^^  a  Common  law  right,  recognized  and  enforced  by  acts 

Coleridge      of  parliament.     In  Degge's  Parson's  Law,  part  1,  c.  1% 

ANDOTHEE?.    and  Bwm*s  Ecclesiastical  Law,  title  Burial,  237.  it  is 

thus  laid  down.  "  By  the  custom  of  England,  any 
person  may  be  buried  in  the  church-yard  of  the  parish 
where  he  dies,  without  paying  any  thing  for  breaking  the 
soil,  though  by  special  custom,  triable  only  in  the  Tem- 
poral Courts,  a  fee  may  be  due.  So  in  the  Complete  Incum- 
bent, (a)  The  church-yard  is  the  common  burial  place 
of  all  the  parishioners,  (b)  So  in  Com.  Dig.  Cemetay, 
B.  Burial  is  the  usual  character  of  a  parochial  church, 
and  therefore  every  person  may  have  burial  in  th* 
church-yard  where  he  dies,  by  the  general  custom  of 
England,  The  case  of  the  Dean  and  Chapter  of  Exeter{c) 
is  to  the  same  effect.  There  Hooper  Serjt*  shewed 
cause  against  a  rule  for  a  prohibition  to  the  Spiritual 
Court,  to  stay  a  suit  there,  for  a  customary  fee  due  to 
to  the  Dean  and  Chapter  of  Exeter,  for  burying  in  the 
cathedral  church ;  sed  non  allocatur,  for  no  fee  is  due 
for  burial  of  common  right.  If  there  be  any  particular 
custom  to  be  tried,  it  must  be  at  common  law.  Bu- 
rials, at  common  law,  ought  to  be  in  the  church-yard, 
and  without  fee.  (d)  Several  acts  of  parliament  recog- 
nize this  right  and  obligation.  By  3  Jac,  1.  c.  5.  s.  5. 
a  penalty  of  20/.  is  given  if  a  Papist  be  buried  out  of 
his  proper  church-yard.  The  30  Car.  2.  c.  3.  as  to 
burying  in  woollen,  requires  the  executor  or  person  in- 
terfering, to  make  affidavit  in  the  proper  parish,  as  to 
the  mode  of  interment  in  woollen.  The  7th  sect,  sub- 
jects the  parson  to  a  penalty  for  not  keeping  a  due 
register  of  the  burials.  In  this  respect  the  canon  and 
civil  law  correspond.  The  68th  canon  directs,  "That 
no  minister  shall  refuse  or  delay  to  bury  any  corpse 
that  is  brought  to  the  church  or  church-yard  (conve- 


(a)  3«1.  Ed.  ir!>5.  (6)  Bac.  Abr.  title  Churchwarden,  B. 

(c)  1  Salk.  334.  (^tf)  Bourdeaux  y,  J)t.  Lanaster,  12  Mod,  171,  2. 
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nient  warning  being  given  him  thereof  before)  in  such 
manner  and  form  as  is  prescribed  in  the  Booic  of  Com- 
mon Prayer ;  and  if  he  shall  refuse  so  to  do,  except 
the  party  deceased  were  denounced  excommunicated, 
he  shall  be  suspended  by  the  bishop  of  the  diocese 
firora  his  ministry,  by  the  space  of  three  months."  But 
this,  it  will  be  observed,  affords  no  specific  remedy  to 
compel  the  burial  and  performance  of  the  funeral  ce- 
remony. Mandamus  lies  to  compel  the  repair  of  a 
Mdge,  though  the  common  law  may  give  a  remedy  by 
indictment  for  the  non-repair,  (a)  It  has  been  supposed 
that  a  dead  body  may  be  detained  for  debt,  and  burial 
prevented.  This  was  the  case  with  the  body  of  Dryden 
the  poet.  But  Lord  EUenborough,  in  Jones  v.  Ashbum- 
ham,  (b)  refuted  that  idea,  on  the  ground  that  it  was 
revolting  to  humanity  to  deprive  a  body  of  funereal 
rites  and  Christian  burial.  In  9,5  Geo.  3.  Young  and 
others  were  indicted  for  detaining  a  body  from  burial. 
In  Hil.  7  Geo.  1.  a  rule  was  obtained,  calling  on  Mr. 
Taylor,  rector  of  Daventry  in  Northamptonshire,  to  shew 
cause  why  an  information  should  not  be  filed  against 
him,  for  refusing  to  bury  the  body  of  a  parishioner,  (c) 
Burial  cannot  be  denied  on  account  of  the  fee  not 
having  been  paid.  In  the  King  v.  the  Lord  of  the 
Manor  of  Hendon,  {d)  an  application  was  made  for  a 
mandamus  to  the  lord  of  the  manor  to  admit  a  copy-^ 
holder,  and  the  application  was  resisted  on  the  ground 
that  certain  fines  ought  to  be  paid  by  the  tenant,  be- 
fore admission,  and  that  otherwise  the  lord  would  be 
cheated  of  his  fines  ;  but  the  Court  said,  that  the  reason 
assigned  was  not  sufficient  to  warrant  them  in  refusing 
the  application.  That  they  had  frequently  declared  they 
would  give  no  opinion  respecting  the  lord's  fine  on 
an  application  by  a  tenant  for  a  mandamus,  to  be  admit- 
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(a)  The  King  v.  the  Commissioners  of  Dean  Inclosure,  2  M.  &  S,  83 
and  85. 

(6) '  4  East.  465.  (c)  WiUes,  538,  in  notes.  (tt)  2  T.  R.  484. 
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ted,  because  the  lord  has  no  right  to  the  fine  at  all 
till  admittance.     In  Littlewood  v.  Williams jia)  Gibbs 
Ch.  J.  said,  *^  At  the  trial  of  this  cause,  the  plaintiflF's 
claim  was  put  on  a  strict  right  in  the  churchwardens 
to  their  fees.    The  supposed  right  is  to  a  fee  on  burial. 
At  common  law  the  churchwardens  have  no  such  right 
whatsoever ;  it  may  exist  by  custom,  but  the  custom 
must  be  immemorial  and  invariable/*     Tliese  are  au- 
thorities to  shew  that  this  Court  will  interpose  by 
mandamus,  to  enforce  the  common  law  right  of  burial 
in  the  parish  church-yard  ;  and  from  these  it  must  be 
inferred  that  the  Court  cannot  make  any  distinction  as 
to  the  manner  in  which  the  right  is  to  be  exercised. 
In  the  present  case,  it  is  obvious  from  the  affidavits, 
that  the  parish  of  St.  Andrews  is   not   so  much  dis- 
posed to  resist  the  exercise  of  this  right,  as  a  matter 
of  mere  right,  as  to  make  it  the  means  of  exacting 
larger  burial  fees  than  have  been  usually  paid  ;  because 
it  is  sworn  that  the  defendants  offered  to  inter  the 
body,  upon  payment  of  the  sum  of  10/.   Under  such  cir- 
cumstances, the  Court  would  not  be  disposed  to  further 
their  views  of  pecuniary  advantage,  but  would  rather 
give  effect  to  the  present  application,  which  is  founded 
upon  a  common  law  right,  and  which  is  conformable 
to  the  interests  of  humanity  and  public  decency. 


Abbott  Ch.  J.  It  is  very  much  to  be  regretted 
that  circumstances  should  require  the  public  discus- 
sion of  a  matter  of  this  nature ;  and  I  think  I  may 
say  that  it  would  be  to  be  regretted  that  any  other 
mode  of  burial  of  the  bodies  of  the  deceased  than  has 
been  usual  in  the  parishes  of  this  country,  should  be- 
come general.  The  question  now  only  is,  whether 
this  Court  can  interpose  in  this  particular  case,  by 
granting  a  mandamus;  and  I  am  of  opinion  that  it^ 
cannot.     It  may  be  admitted,  for  the  purpose  of  th 


(a)  6  Taunt.  281. 
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present  question,  that  sepulture  in  a  parish  church- 
yard is  a  common  law  right;  but  I  think  that  the 
mode  of  burial  is  a  subject  of  ecclesiastical  cogni- 
zance, and  ecclesiastical  cognizance  only.  If  a  clergy- 
man should  obstinately  refuse  to  bury  the  body  of  a 
parishioner  brought  to  him  for  interment,  I  am  by  no 
means  prepared  to  say  that  this  Court  would  not  grant 
a  mandamus,  commanding  him  to  perform  the  obse- 
quies of  the  dead.  But  in  the  cases  cited,  in  which 
this  Court  has  interfered  by  mandamus,  the  Court  was 
only  acting  in  furtherance  and  in  aid  of  the  ecclesi- 
astical jurisdiction.  In  some  of  the  cases  cited,  appli- 
cation was  made  to  this  Court  to  attain  the  objects  in 
view  with  more  celerity  than  they  could  be  obtained 
by  the  process  of  the  ecclesiastical  jurisdiction,  the 
proceedings  of  which  were  more  slow  in  their  nature 
than  the  proceedings  of  this  Court,  by  the  writ  of  ma»- 
damus,  to  compel  the  performance  of  that  which  was 
required  to  be  done.  This  Court  would  interpose  to 
order  that  to  be  done  which  might  lawfully  be  done ; 
but  it  would  not  require  parties  to  do  that,  which 
would  be  indecorous  in  its  nature,  or  might  become 
the  subject  of  indictment  as  a  public  nuisance.  In 
the  case  before  the  Court,  the  object  is  not  to  inter  the 
body  of  the  deceased  in  the  usual  and  ordinary  mode 
of  burial,  but  the  contest  between  the  parties  is,  whe- 
ther the  officers  of  the  parish  shall  bury  the  body  in 
an  unusual  and  extraordinary  manner.  Without  pro- 
nouncing what  the  Ecclesiastical  Court  may  do,  I  am 
of  opinion  that  that  is  a  question  proper  for  the  deci- 
rion  of  the  Ecclesiastical  Court,  and  not  of  this  Court. 
I  need  not  observe,  that  in  matters  purely  of  ecclesi- 
astical cognizance,  this  Court  does  not  interfere.  In 
the  common  and  familiar  instance  of  the  repairs  of  a 
parish,  it  is  well  known  that  this  Court  will  not  inter- 
pose by  mandamus  to  compel  the  repairs  of  a  parish 
church.     Considering  therefore  the  mode  and  manner 
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of  burial  as  a  matter  solely  of  ecclesiastical  cogni-* 
zance^  I  think  we  ought  not  to  sanction  this  applica- 
tion. 

Batley  J.  I  agree  in  the  opinion  which  my 
Lord  has  expressed^  and  I  think  we  ought  not  to  inter- 
pose  the  authority  of  this  Court  for  the  purpose  in 
view,  inasmuch  as  the  object  of  the  application  is  to 
bury  in  a  specific  manner,  and  not  to  enforce  the  com- 
mon law  right  of  interment.  It  is  not  for  this  Court 
to  say  there  shall  be  a  particular  mode  of  burial,  be 
cause  that  is  a  matter  purely  and  exclusively  for  tbe 
consideration  of  the  Ecclesiastical  Court. 

HoLROYD  J.     I  am  of  the  same  opinion.     The 
matter  in  dispute  is  merely  as  to  the  mode  of  burial, 
and  that  I  think  is  purely  of  ecclesiastical  cognizance, 
as  has  been  held  by  my  Lord  Coke  in  his  Third  Insti- 
tute, 203>  where  he  says,   •'  It  is  to  be  observed,  that 
in  every  sepulcher  that  hath  a  monument,  two  things 
are  to  be  considered,  viz,  the  monument  and  the  sepul- 
ture or  burial  of  the  dead.     The  burial  of  the  cadaver 
(that  is,  caro  data  vermibus,)  is  nullius  in  boms,  and  be*- 
longs  to  ecclesiastical  cognizance ;  but  as  to  the  mo— - 
nument,  action  is  given  (as  bath  been  said)  at  the  com — 
mon  law  for  defacing  thereof."     The  mode  of  burial  i^ 
matter  entirely  of  ecclesiastical  cognizance.     So  alsc:' 
as  to  what  prayers  shall  be  read  at  the  funeral,  otfi 
what  ceremonies   observed,  they   must  be  solely  o^ 
ecclesiastical  and  not  of  temporal  cognizance.     It  ap — 
pears  to  me  therefore  that  we  cannot  grant  a  mandamus 
in  this  case. 

Best  J.  This  is  a  question  proper  for  the  considera — 
Uon  of  the  Ecclesiastical  Court,  and  that  is  a  sufficient 
reason  why  this  mandamus  should  not  be  granted.  Bul^ 
putting  the  Ecclesiastical  Court  entirely  out  of  the  ques — 
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tion,  I  should  not  be  disposed  to  grant  a  mandamus  in 
such  a  case  as  this.  It  is  said  that  the  inhabitants  of  a 
parish  have  a  common  law  right  to  be  buried  in  the  pa- 
rish  church-yard.  The  Court  undoubtedly  has  a  right  to 
exercise  a  discretion  as  to  the  propriety  of  granting  or 
refiismg  a  mandamus  to  enforce  that  common  law  right; 
but  it  appears  to  me,  that  if  we  were  to  grant  a  manda- 
mus in  the  present  case^  we  should  be  defeating  that 
common  law  right :  for  if  what  is  said  here  be  law, 
that  a  maB  has  a  right  to  bury  his  relative  in  an  iron 
or  a  stone  coffin^  the  church-yard  would  soon  be  filled, 
and  the  Court  would  have  no  means  of  enforcing  the 
right  on  behalf  of  the  rest  of  the  parishioners.  The 
Court  must  be  left  to  a  certain  degree  to  exercise  a 
sound  discretion  in  cases  of  this  nature ;  and  one  can- 
not but  see  from  these  affidavits^  that  this  is  not  a  soli- 
tary case  in  which  a  man  is  extremely  anxious  to  have 
a  coffin  made  of  that  sort  of  material  which  may  pre- 
serve the  remains  of  a  dear  connection  from  any  im- 
proper intrusion  or  disturbance  ;  but  it  is  an  applica- 
tion made  in  the  name  of  this  person  in  order  to  carry 
into  effect  and  bring  into  general  use  a  species  of  ma- 
nufacture, for  which  another  person  has  obtained  a 
patent.  I  think  that  is  not  such  a  case  in  which  this 
Court  would  be  disposed  to  exercise  its  authority  by 
granting  a  mandamus,  merely  to  forward  the  interests  of 
a  patentee.  It  appears  to  me,  that  if  we  were  thus  to 
interpose  we  should  improperly  deprive  the  vestry  of 
the  parish  of  that  discretion  which  they  have  a  right 
to  exercise  in  matters  of  this  natitre ;  and  I  think  that 
instead  of  doing  any  good  by  issuing  this  process,  we 
should  not  only  be  doing  an  injury  to  this  parish,  but 
to  the  public  at  large.  It  has  been  decided  by  this 
Court,  that  they  will  enforce  the  burial  of  a  parish- 
ioner ;  but  as  to  the  manner  of  the  burial,  thev  have 
no  right  to  interfere. 


1819. 

The  Kiiro 

against 

Coleridge 

and  others. 
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18 19.  Gumey  then  prayed  that  the  rule  might  be  dis- 

— """         charged  with  costs. 

The  Kino  ° 

and^t'hebs.  Abbott  Ch.  J.    I  intimated  my  opinion  upon  this 

question  pretty  clearly  when  the  motion  was  first  made. 
It  appeared  to  me  then,  that  it  would  be  found  to  be 
purely  matter  of  ecclesiastical  cognizance.  The  par- 
ties were  very  anxious  to  have  the  point  fiirther  dis- 
cussed,  and  I  think  they  must  be  at  the  expence  of 
the  discussion. 

Rule  discharged,  with  costs. 


END    OP   TRINITY    TERM. 


CASES 

PRINCIPALLY 

ON 

PRACTICE  AND  PLEADING, 

AND  RELATING  TO  THE 

OFFICE  OF  MAGISTRATES, 

DETERMINED 


iif 


%fft  Court  of  Hing'si  38ettc|)* 


IN 


Michaelmas  Term, 

In  the  Sixtieth  year  of  the  Reign  of  George  III. 


N 


1819. 
Jell  against  Douglass.  JwXr. 

OTICE  was  given  of  the  justification  of  three  Noticeof  justi- 

persons  as  bail  for  the  defendant  in  this  action,  persons  as  baU, 

who  was  held  to  bail  for  the  sum  of  1536/.,  and  the  ^^^e^' 

bail  now  appearing  to  justify,  justified.  («) 

(a)  Ace.  in  Excheq.  De  Tastel  v.  Kroyer,  ^igktwicJi^s  Rep.  110,  in 
which  M'JDonald  Ch.  B.  said,  I  do  not  know  that  there  is  any  line  drawn 
with  respect  to  the  number  of  bwl ;  it  must  depend  upon  the  particular 
drcumstances  of  each  case ;  and  see  LoJ^,  26  and  252.  But  in  G.  P.  in  the 
case  oiAUen  y.  Keyt,  2  Bla,  Rep.  1122,  it  is  said,  that  a  notice  g^ven  to 
justify  three  bail,  was  held  irregular.  The  defendant,  it  was  s«dd,  might 
M  well  give  notice  of  three  score,  and  the  plaintiff  to  inquire  after  them  all 
"-VOt.  H.  2  s 
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1819. 

Jell 

against 

DouOLAf. 


Chitty  opposed  the  justification  on  the  ground,  thai 
three  bail,  if  objected  to,  could  not  justify,  as  it  in- 
curred the  trouble  of  inquiring  after  their  sufficiency, 
and  multiplied  the  number  of  actions  in  case  it  should 
become  necessary  to  proceed  against  the  bail  ;  and  he 
referred  to  the  case  in  C.  P.  of  Allen  v.  Keift^  2  Bla. 
Rep.  1122,  and  in  K.  B.  Lofft's  Rep.  26;  but 


The  Court  held,  that  the  three  bail  might  justify; 
the  first  in  3000/.,  the  second  in  1000/*,  and  the  other 
in  1500/.,  and  that  convenience  required  that  this  prac- 
tice should  prevail.  For  it  might  be  difficralt  for  the 
defendant,  who  was  arrested  for  a  large  sum,  to  firtd 
two  persons  who  were  willing  to  become  responsible 
to  the  required  amount,  and  it  appearing  that  the  bail 
who  proposed  to  justify  were  qualified  in  respect  of 
their  property, 


Per  Curiam, 


Bail  allowed. 


over  London.  And  in  Loff^a  Rep.  252,  Tidi's  Practice^  264,  it  is  said,  that 
notice  that  Ay  B,  and  C,  or  two  of  them,  will  justify,  is  irre^ar  in  K.  B. 
but  that  it  is  otherwise  in  C.  P. ;  but  the  case  there  referred  to  docs  not 
seem  to  support  that  distinction.  One  person  alone  cannot  become  bail  for 
the  defendant.    Steward  y,  Biflup,  Barnes,  60. 


Jtionday, 
Nov,  eth. 


The  motion  for 
a  criminal  in- 
formation must 
be  made  by  the 
law  officers  of 
the  Crown,  or 
a  barrister,  and 
not  by  a  private 
indiyidujil.  (a) 


The  King,  on  the  prosecution,  of  Hunt,  against 
and Justices  of  Lancashire. 

npHIS  application  was  made  by  the  prosecutor  in 
person,  for  a  rule  to  shew  cause  why  a  criminal  in- 
formation should  not  be  filed  against  certain  magis- 
strates,  acting  for  the  division  of  Manchester  in  the 
county  of  Lancaster^  for  alleged  misconduct  in  dispersf 
ing  a  public  meeting  held  within  their  jurisdiction,  on 
the  l6th  of  August  last. 


(a)  Sm  the  case  of  the  King  on  the  prosecution  of  MUls  r.  JBriny  ftn(€,  35^ 
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Lakcastsb. 


The  Court,  upon  understanding  the  nature  of  the         1819. 
motion,  immediately  interposed,  and  said  that  it  was      The  Kiko 
not  competent  for  a  private  individual  to  apply  for  a       cERT^ajnr 
criminal  information.     Such  motion  could  only  be   Maoistbates 

.  OP  THE 

made  by  the  law  officers  of  the  crown,  or  by  a  barrister,  Couitty  or 
who  was  in  the  nature  of  a  public  officer.  They  laid  it 
down  as  a  general  rule,  ap  plicable  to  all  proceedings  in  the 
name  of  the  King,  that  no  private  individual  could  be 
heard  as  an  advocate  in  a  court  of  justice.  Withrespect 
to  a  case  which  had  been  cited,  of  the  King  on  the  prose- 
cution of  Charles  Pitt  against  Hiiskison  and  others, 
in  which  the  late  Lord  Ellenborough  Ch.  J.  had  allowed 
the  prosecutor  to  address  the  jury  in  stating  the  case  for 
the  prosecution,  they  stated  that  that  decision  was  not 
sufficient  to  sustain  the  present  application ;  because  that 
noble  and  learned  judge  by  whom  it  was  decided  after- 
wards expressed  himself  to  be  in  error  in  having  per- 
mitted Charles  Pitt  to  address  the  jury,  thereby  sanc- 
tioning the  principle  upon  which  the  present  applicant 
could  not  be  heard. 


The  Rule  w  as  accordingly  refused. 


Tbesdale  against  Clement. 

•TpHIS  was  an  action  against  the  proprietor  of  a  news- 
paper called  the  Observer y  for  a  libel,  imputing  to 
the  plaintiff,  a  constable  of  the  parish  of  St.  Pancras 
in  the  county  of  Middlesex,  improper  conduct  respect- 
ing the  disposal  of  a  dead  body  which  had  been  taken 
from  the  possession  of  certain  persons  apprehended  by 
the  plaintiff,  and  brought  before  a  magistrate  on  a 
charge  of  unlawfully  stealing  the  same,  for  the  pur- 
pose of  selling  it  for  surgical  dissection.  At  the  trial 
before  Abbott  Ch.  J.  at  the  Middlesex  Sittings  after  last 
Term,  the  Plaintiff  was  nonsuited  on  the  ground  that 

9.  %  t 


Monday^ 
Nov,  8th. 


Declaration  for 
libel,  stating 
that  plaintiff,  a 
constable,  had 
apprehended 
persons  steal- 
ing a  dead 
body,  and  had 
carried  the 
body  to  Sur- 
geon's Hall, 
and  that  De- 
fendant pub- 
lished the  libel 
of  and  concern- 
ing plaintiff's 
said  conduct ; 
second  count, 
Aftt  defendant 


604  CASES  IN  MICHAELMAS  TERM 

18 19*        the  introductory  matter  set  forth  in  the  first  count  of 
Tee8dal£      ^^^  declaration,  was  not  supported  by  the  evidence, 

agaitut 

Clement. 

The  first  count  of  the  declaration^  after  the  usual 

published  a  cer-  inducement  of  the  plaintiif  s  good  character,  proceed- 
^d^nwra'  ^d  to  state,  that  the  plaintiff  being  one  of  the  consta- 
ing  the  conduct  bles  of  the  parish  of  St.  Pancras.  had  in  the  execution 

of  the  plaintiff,        ^     ,  /.  r    o 

respecting  the  of  his  office,  with  the  assistance  of  one  J.  o.  taken  into 
Held  necessMy  custody  certain  persons  (named)  who  had  unlawfully 
tot^^^^^to  "^  *^^^^  possession  a  dead  human  body ;  and  had 
prove^hat  the  brought  the  same  persons  to  a  certain  public  police 
carried thebody  office,  for  the  purpose  of  being  examined  before  ajus- 
to^urgeon's       ^.j^^  ^f  ^^le  peace ;  and  that  the  same  persons  having 

been  examined  before  T.  L.  Esq.  a  justice  of  the  peace, 
the  said  T.  L.  ordered  and  directed  the  said  plaintiff, 
so  being  such  constable,  to  take  and  carry  the  said 
dead  human  body  to  a  certain  public  building  called 
or  known  by  the  name  of  Surgeon* s  Hall,  and  there  to 
deliver  and  leave  the  same ;  and  the  said  plaintiff,  &c. 
had  in  pursuance  of,  and  obedience  to  such  order  and 
direction  as  aforesaid,  accordingly  taken  and  conveyed 
the  said  dead  body  to,  and  left  and  delivered  the  same 
at   Surgeon's  Hall  aforesaid.      The  declaration  then 
went  on  to  allege,  that  the  defendant,  contriving,  8cc. 
falsely,  wickedly,  and  maliciously,  did  publish,  and 
cause  and  procure  to  be  published  in  a  certain  public 
newspaper,  called  or  known  by  the  name  of  the  Obser- 
ter,  of  and  concerning  the  said  plaintiff,  and  of  and 
concerning  his  conduct  as  such  constable  aforesaid, 
in  the  matter  aforesaid,  a  certain  false,  8ic.  libel,  con- 
taining therein  the  false,  &c.  matter  following  of  and 
concerning  the  said  plaintiff  and  his  conduct  as  a  con- 
stable aforesaid,  (then  stating  the  libel).'  Second  count 
for  publishing  a  certain  other  libel,  of  and  concerning  the 
said  plaintiff,  "  and  of  and  concerning  his  conduct  respect- 
ing  the  said  dead  body,*'  containing  therein  amongst— 
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other  things,  the  false,  scandalous,  and  defamatory  1819. 
matter  following  "  of  and  concerning  the  said  plaintiff,  Teesdale 
flfwei  of  and  concerning  his  conduct  respecting  the  said  c'^memt 
dead  body,*'  that  is  to  say,  &c.  The  libellous  matter 
set  forth  in  the  declaration,  charged  the  plaintiff  with 
having  grossly  misconducted  himself  in  carrying  the 
body  about  to  different  places  for  the  purpose  of  being 
paid  a  price  for  it ;  but  it  did  not  state  that  he  had 
taken  the  body  to  Surgeon's  Hall,  and  on  examin- 
ing the  witnesses,  it  appeared  that  the  body  never  was 
in  fact  carried  to  that  place.  An  objection  was  there- 
fore taken  at  the  trial,  on  the  ground  that  the  plaintiff 
had  failed  in  proving  the  introductory  matter  of  the 
declaration,  because  in  the  first  count  it  was  averred, 
that  the  plaintiff  had  carried  the  dead  body  to  Sur^ 
geon's  Bally  and  therefore  he  was  bound  to  prove  that 
fact  5  and  the  second  count  was  connected  with  the 
first,  the  libel  being  stated  to  have  been  published  of 
and  concerning  the  plaintifFs  conduct  respecting  "  the 
said  dead  body'*,  which  necessarily  meant  the  dead 
body  alluded  to  in  the  first  count,  and  included  all  the 
descriptive  matter  with  reference  to  the  carrying  of 
the  body  to  Surgeon's  Hall.  Abbott  Ch.  J.  was  of  opi- 
nion that  the  plaintiff  was  in  support  of  both  counts 
bound  to  prove  the  introductory  allegation  in  the  first 
coimt,  that  the  dead  body  was  carried  to  Surgeons 
Hall;  and  having  failed  to  prove  that  fact,  he  must  be 
nonsuited. 

Gumey  (with  whom  was  Chitty)  now  moved  for  a 
rule  to  shew  cause  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  granted ;  contending  that  the  se- 
cond count  was  sufficiently  unconnected  with  the  first 
to  entitle  the  plaintiff  to  recover  upon  the  evidence  ad- 
duced, because  that  count  did  not  necessarily  include 
the  whole  introductory  matter  in  the  first,  as  to  carry- 
ing the  body  to   Surgeon's  Hall.    The  second  count 
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1819*        merely  meant  to  allude  to  the  dead  body  before  spoken 


Tksidals 


of,  without  comprehending  the  descriptive  matter  with 
agaimt  respect  to  the  manner  of  disposing  of  the  'body,  and 
therefore  he  contended  that  the  nonsuit  ought  to  \» 
set  aside. 

Sed  P£r  Curiam.  The  second  count  of  the  decla- 
ration upon  which  this  objection  arises,    does  not 
speak  merely  of  the  dead  body,  but  the  plaintifFs  conduct 
with  respect  to  the  dead  body ;  and  part  of  the  conduct 
stated  in  the  first  count  was  that  of  carrying  the  body  to 
Surgeon'$  Hall.    It  may  be  true  that  the  second  count 
alludes  to  the  dead  body  before  spoken  of  in  the  first 
count,  but  the  gist  of  the  allegation  is,  that  the  libel 
was  published  of  and  concerning  the  plaintift^'e  conduct 
with  respect  to  the  dead  body ;  that  conduct  being  such 
as  is  set  out  in  the  introductory  part  of  the  first  count. 
The  dead  body  alluded  to  in  the  second  coun^  means 
the  same  dead  body  in  the  first,  with  all  thecircoinstanGes 
relating  thereto.     The  mere  identity  of  the  body>  with- 
out taking  in  all  the  facts,  is  not  sufficient ;  because  if 
one  fact  may  be  taken  away,  several  may,  and  the  conse- 
quence would  be,  to  do  away  the  necessity  of  proving 
any  part  of  the  introductory  matter  alleged.      The  fact 
which  has  failed  in  proof,  is  very  material  to  the  libel 
itself;  for  the  libel  is  with  respect  to  the  plaintifi^s 
conduct  as  to  this  dead  body ;  and  if  the  constable  is 
charged  with  carrying  this  body  amongst  other  places 
to  Surgeon's  Hall,  it  certainly  is  most  important  to 
prove  that  part  of  the  conduct.    Therefore  when  the 
second  count  speaks  of  "  the  said  dead  body,**  it  must 
mean  the  dead  body  before  spoken  of;  and  unless  it  in- 
corporates all  the  descriptive  circumstances  then  in- 
troduced, it  is  difficult  to  say  what  it  does  not  incor- 
porate, for  it  is  impossible  to  separate  the  one  from 
the  other,  and  that  was  the  opinion  expressed  at  th 
trial.    In  framing  such  a  declaration  as  this,  a  muci 
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greater  burthen  is  cast  upon  a  plaintifF  than  Is  neccs-  1819- 

sary.     This  difficulty  might  have  easily  been  avoided,  T«:e&dale 

but  as  it  was  not,  this  rule  must  be  refused.  ClTiShtt. 

Rule  refused. 


Hebden  against  Hentey.  aw.  b/ 

A  CTION  of  debt  on  statute  5  Ann,  c.  14.  against   In  action  for 

XjL  i./»    1  ^  ii.-      IT  •         penalties  on 

an  unqualified  person,  to  recover  penalties  ror  using  g^at.  5  yinn. 
a  gun  to  kill  and  destroy  game.    At  the  trial  before  ^- f^  ^  km'""^ 
Holroyd  J.  at  the  last  Assizes  for  the  county  of  Hunt-  and  destroy 

.  .  r      J  game,  Held, 

ingdofi,  it  appeared  in  evidence  that  the  defendant  was   sufl&cient  to 
the  game  .veeper  of  a  manor,  adjoining  to  that  in  which  defendant* wa* 
the  offence  was  alleged  to  have  been  committed.     The  ^^^«  »^"^, 

o  ^  for  game,  and 

defendant  had  gone  into  the  latter  manor,  with  a  gun  pointed  Ms  gun, 

and  dog,  and  appeared  to  be  beating  about  for  game,  ^ot  fire  at  any 

The  dog  had  snapped  at  a  hare,  and  there  was  a  count  fi?*°*®'  W 
in  the  declaration  for  destroying  that  hare,  the  de- 
fendant teing  charged  with  having  used  the  dog  for  that 
purpose.     A  covey  of  birds  was  put  up,  and  the  de- 

(a)  See  Rex  r,  Davis,  6  T,jR,l77.  But  some  evidence  must  be  given  of 
the  defendant's  using  the  gun  for  the  unlawfulpurpose.  The  King  v.  Gard- 
ner, Andrews,  55  ;  2  Stra.  1098,  S.  C. ;  2  Scss.  Cas.  385,  S.  C.  The  decla- 
ration upon  this  statute  must  state,  that  the  defendant  was  unquali- 
fied, and  the  omission  to  make  that  averment  will  not  be  remedied  by  the 
insertion  of  the  word  <  unlawfully/  Hebden  qui  tarn  v.  Blufft  before 
Abbott  J.  at  Hereford. 

Mich.  Term,  1816,  Nov,  6th.  Information  on  statute  5  Jnne,  c.  14,  An  information 
for  keeping  a  net,  and  a  verdict  was  given  for  the  plaintiflf  on  the  on  the  b  Anne, 
second  count.  The  declaration  did  not  negative  the  defendant's  being  f'  ^^^^  mmt 
qualified  to  kill  game,  but  the  word  *  unlawfully '  was  introduced,  negative  the 
Campbell  moved  in  arrest  of  judgment,  on  account  of  the  omission  to  ne-  Qualification,  or 
gative  the  qualification,  and  referred  to  the  statute  5  Jnttc,  c.  14.  Bay  ley  «  will  ^^insuf- 
J.  asked,  if  the  defendant  was  not  qualified  whether  he  could  have  kept  the  ^j-^^    jj_ 

net  lawfully.    And  the  cases  of  Spiers  v.  Parker,  1  T.RAil  ;  Rex  v.  Stone,    though  the 
1  East,  639 :  2  Bla,  Com.  395 ;  1  Sound,  Rep.  228,  were  referred  to.   Lord    word  *  unlaw- 
EUenborough  Ch.  J.  asked  if  there  was  any  case  which  shewed  whether  the    JWly'  Is  inserted 
general  averment, '  unlawfully,'  was  suMcient  to  negative  the  qualification. 
The  Court  granted  a  rule  nisi,  and  cause  being  shown  at  Sergeants  Inn  on 
22d  January,  1817,  it  was  held,  that  the  insertion  of  the  word  *  unlawfully' 
only  was  not  sufficient^  and  that  the  plaintiff  must  negative  the  quallAca- 
tiofL    Rule  abiotirte. 
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1819*  fendant  pointed  his  gun  at  them,  but  he  did  not  fire* 
Hebdek  Under  these  circumstances  the  jury  found  for  the 
HE^«ir       Plaintiff. 

Blossett  Serjeant,  now  moved  for  a  rule  nisi  to  set 
aside  the  verdict  and  enter  a  nonsuit ;  contending  that 
the  evidence  in  the  cause  did  not  satisfy  the  averment 
in  the  declaration,  that  the  defendant  "  had  used  a  gun 
to  kill  and  destroy  game/'  because  for  any  thing  that 
appeared,  the  circumstance  of  the  defendant  having 
pointed  his  gun,  was  no  more  than  if  he  had  pointed 
a  stick  at  the  game. 

Abbott  Ch.  J.— As  this  question  was  left  to  the 
jury,  I  do  not  see  how  we  can  disturb  the  verdict ;  and 
certainly  there  was  evidence  sufficient  to  go  to  them, 
upon  the  question  whether  the  defendant  had  used  the 
gun  to  kill  and  destroy  game.  The  generality  of  that 
allegation  must  be  coupled  with  the  circumstances 
proved,  and  no  doubt  the  learned  Judge  left  the  case 
entirely  for  the  consideration  of  the  jury  ;  and  as  I  think 
he  was  right  in  so  doing,  I  am  of  opinion  that  we 
ought  to  leave  the  verdict  where  it  is. 

Bayley  J. — I  am  of  the  same  opinion.  There  was 
evidence  sufficient  to  go  to  the  jury,  whether  in  fact 
the  defendant  was  not  beating  about  for  game  for  the 
purpose  of  driving  it  into  his  own  manor,  and  thereby 
having  it  within  his  reach.  There  are  cases  which  have 
decided,  that  it  is  not  necessary  to  prove  that  the  man 
actually  shot  the  game,  but  if  he  is  beating  about  for 
game,  so  as  to  shew  an  intention  on  his  part  to  shoot 
it  if  he  has  the  opportunity,  that  is  a  sufficient  using 
of  the  gun  to  support  an  action  upon  the  statute  of  Ann. 
In  the  case  of  King  v.  King,  (a)  Parker  Ch.  J.  held, 

(a)  1  Sess.  Gas.  93;  and  see  the  King  y.  Gardiner^  Andrews,  255,  S.C.; 
2  Stra.  1098 ;  2  Sess.  Gas.  385. 
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that  walking  about  with  intent  to  kill  game,  is  evi-         1819. 
dence  of  using  the  instrument  for  that  purpose.    In       hebden 
this  case  there  was  evidence  8ufl5cient  to  shew  that  the      -c^^TBr 
defendant  was  beating  about  in  the  field  where  he  was 
seen^  and  using  his  gun  for  that  purpose. 

HoLROYD  J.  and  Best  J.  were  of  the  same  opinion. 

Rule  refused. 


Campbell  against  Sewell.  ^iS 

/J  S  SU  MP  S  IT  for  goods  sold  and  delivered.  After  defend- 
Pleas : — First,  non-assumpsit ;  second,  the  statute  ^gcliarged  mi. 
of  limitations ;  and  third,  discharge  under  an  Insol-  ^^^  *D^bto^'* 

Act,  he  agreed  to  pay  a  preaxisting  debt  for  goods  sold,  part  in  cash  and  part  by  bills  of 
exchange.  This  agreement  not  haying  been  performed,  Held,  that  plaintiff  could  not  de- 
clare in  tndeb-eusumpsit  for  goods  sold,  at  least  before  tiie  expiration  of  the  time  at  which 
the  bills  would  have  become  dtte,  but  should  have  declared  specially,  (a)  Sernhk^  after  a 
debtor  has  been  discharged  by  the  Insolyent  Debtors'  Court,  the  plaintiff  cannot  declare 
Upon  fresh  promises  for  the  same  debt,  without  the  leaye  of  that  Court. 

(a)  The  promise,  in  order  to  be  binding,  must  be  express.    Muehlma  v. 
^t.  George,  4  Taunt.  613 ;  FlenUng  y.  Hayne,  1  Stark,  370  ;  5  Esp.  Rep. 
198,  and  if  the  promise  be  conditional,  as  to  pay  when  the  debtor  is  able, 
^c.  the  happening  of  the  contingency,  on  which  the  performance  of  the 
promise  depends,  must  be  stated,  Penn  y.  Bennett,  4  Campb.  205  ;  Besford 
r.  Setunderti  2  Hen.  Bla,  116  ;  Thompson  v,  Osborne,  2  Stark.  98 ;  otherwise 
the  plaintiff  may  declare  for  the  original  debt,  Williams  y.  Dyde,  Peak^s 
Hep.  68 ;  Russell  v.  Hardman,  id.  69 ;  but  independentiy  of  the  peculiar  si- 
tuation of  an  insolyent  debtor,  it  seems,  that  in  the  form  in  which  the  new 
|>romise  was  made  in  the  present  case,  the  creditor  could  not  declare  ge- 
nerally for  goods  sold  before  the  time  for  which  the  bills  were  to  run  was 
expired.    In  the  case  of  Musten  v.  Price,  4  East^s  Rep.  147,  where 
Upoods  were  sold  upon  a  contract,  that  the  yendor  should  pay  for  them  in 
three  months  by  a  bill  at  two  months,  it  was  held,  that  the  contract  was 
^or  a  credit  at  fiye  months,  and  therefore  that  an  action  for  goods  sold  and 
<leUvered  was  not  maintainable  at  the  end  of  the  three  months ;  but  that 
the  remedy  was  by  a  special  action  on  the  case  for  the  breach  of  contract 
xn  not  giying  the  bill ;  and  see  Hoskyns  y.  Buperoy,  9  East,  498,  501.   But 
^  Nickson  y.  Jessoni,  2  Stark.  227,  where  a  person  sold  goods  at  three 
-months'  credit,  and  agreed  to  take  the  yendee's  bill  of  exchange  at  three 
month's  date  at  the  end  of  the  first  three  months  if  he  wished  for  further 
"time,  it  was  held,  that  as  the  yendee  had  neglected  to  giye  the  bill  at  the 
end  of  the  first  three  months,  the  yendor  might  bring  his  action  immediately 
for  goods  sold.    If  it  be  a  condition  of  giying  further  time  that  a  bill  of  ex- 
change iriioiild  be  giyeD>  and  the  purchaser  neglect  to  perform  the  condition. 
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I8I9.        vent  Debtors'  Act.     Issue  joined  on  dl  the'pl^as.    At 
CAMPBELL      *^®  ^^^^  before  Abbott  Ch.  J.  at  the  Londdn  Sittings^ 
^^^r»^       After  last  Tenn,  the  case  appeared  to  be  this  : — ^The  de- 
fendant had  beA  indebted  to  thte  pldntiff  in  t»fe  siiirx 
of  60/.  for  goods  sold  and  delivered,  and  haviki|^  takei 
the  benefit  of  an  Insolvent  Debtors'  Act,  by  which  hi 
personal  liability  for  this  debt  was  discharged,  he  iiiad 
a  subsequent  promise  to  pay  the  money  by  paying  20r 
down  in  cash  and  the  remainder  by  two  bills  of  ex 
change  at  different  dates  then  specified.    This  agree 
ment  not  having  been  performed,  the  present  actioc 
was  brought  before  the  expiration  01  the  time  at  which 
the  bills,  if  given,  would  have  become  due ;   and  the 


declaration  was  framed  in  the  common  form  of  indebi- 
tatus assumpsit  J  for  goods  sold  and  delivered. 

Abbott  Ch.  J.  ruled  under  these  circumstances,  tha—    t 
the  plaintiff  should  have  declared  specially,  and  there- 
fore directed  a  nonsuit,  with  liberty  to  move  to  enter 
verdict  for  the  plaintiff. 

Gurney  now  moved  accordingly  for  a  rule  to  she 
cause,  and  contended  that  the  declaration  in  the  presen 
form  was  sufficient  to  maintain  the  action.     Sed, 

Pee  Curiam.    This  appears  to  have  been  a  specia 
promise  to  pay  in  a  particular  manner,  and  the  promis^^ 
should  have  been  declared  upon  specially.   It  has  beei 


he  may  be  sued  immediately.    4  East,  152.    And  in  the  ordinaiy  case  of 
sale  of  goods  to  be  paid  for  by  bill,  if  the  drawee  refuse  ito  accept  the  bill, 
an  action  is  maintainable  for  the  price,  as  for  goods  sold  and  deUvered 
HichUng  r.  Hardey,  7  Tauni,  312;  1  Moore,  61  ;  though  the 
dcrire  that  the  bill  may  be  presented  again,  and  the  vendor  is  not  bound 
present  it  again,  nor  to  return  it  Jd,  ibid.    So  when  a  valuation  had 
made  of  eertun  fixtures  at  the  sum  of  17A,  and  after  payment  had 
delayed.  It  was  agreed  that  the  vendee  should  accept  a  bill  at  three  mom 
for  the  price  of  them,  but  afterwards  when  the  bill  was  presented,  he 
fiosed  to  accept  it ;  it  was  held,  that  he  might  be  sued  for  the  price  origi 
xaiSSi^  paiyiible..  Uc  v.  Riadon,  6  taunt,  188 ;  2  Manh*  Rep.  496^  8.  C 
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held,  that  in  an  action  for  goods  sold  and  delivered^ 
which  are  to  be  paid  for,  part  in  money  and  part  in 
other  goods,  the  plaintiff  must  declare  upon  the  special 
contract  (a);  because  he  cannot  separate  the  one  irom 
the  other  and  go  for  the  value  of  the  goods  generally. 

Rule  refused. 
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Campbell 

against 

6EW£XJ>. 


The  CotTET,  in  the  course  of  the  argument  upon  this 
case,  seemed  to  doubt  whether  this  action  coutd  in  any 
point  of  view  be  sustained,  under  the  circumstances  stat- 
ed, without  the  leave  of  the  Insolvent  Debtors*  Court, 
inasmuch  as  a  discharge  from  that  Court  from  this  debt 
was  a  discharge  generally  as  to  the  defendant's  person. 
But  this  point  was  not  argued,  as  the  case  was  deter- 
mined upon  the  ground  already  mentioned. 

(a)  Barrht,  FowU,  Mich.  T.  1787^  before  Butter  J.  dted  1  Hen.  Bta. 
307y&a.;  /TaiMfa  V.  Acrfbn,  9  ^oiT,  349  ;  Zfetwrn  ▼.  1^,  .Mtf.  N.  P.  630. 


WiiiUAMs  AND  OTHERS  ogainst  Lbwis. 


JFtida^f 
No9»  12th. 


£^URWOOD  moved  for  a  rule  to  shew  cause  why  A  defendant » 

^^     "!_       1   r  /•  ^'^^  entitled  to 

the  defendant  should  not  be  discharged  out  of  to  be  discharg- 
custody   on  filing  common  bail,   upon  an  affidavit,  tody^onthT" 
which  stated  that  on  the  12th  of  Aumist  last  he  was  ground  of  his 

o  having  been 

arrested  by  one  of  the  officers  of  the  Sheriff  of  Mid^  arrested  upon 

dlesex,  upon  a  warrant  which  required  him  to  answer  J^jjich  the  "^ 

WiUiam  WiUiams  and  two  others.    On  searching  the  "^^^^ 

office  no  writ  was  to  be  found  to  authorize  the  issuing  not  conform- 

able  to  the  writ, 
if  the  defendant  ba  not  miskd  hj  the  mistake ;  and  therefore  where  the  arrest  took  place 
on  4i  warrant  wtidii  required  defendant  to  answer  A.  B,  and  two  others.  Held,  that  he  was 
not  entitled  to  be  discharged,  (a) 


M  |-*T1* 


(c)  So  bf  thesta«.  Id  tfetr.  9»  «.  13,  o.  4,  the  ondsston  to  indorse  the 
atlorae;^8  name  on  the  warrant  to  arrest  does  not  vitiate  it,  provided  the 
proper  indorsement  be  made  on  the  writ ;  because  the  warrant  is  the  act 
of  the  sheriff,  Gine  v.  Allen,  Barnes,  414 ;  and  it  seems  that  in  a  case  of 
thSs  nature,  the  Court  will  allow  the  warrant  to  be  amended  if  necessary, 
Gm/ V.  Shaw  and  others,  7  T,  R.  299;  Dauis  v.  Owen,  1  Bos,  &  Pui. 
343,  id.  482 ;  2  Bos.  &  Pul.  109  ;  Baker  v.  Daniel,  6  Taunt.  193.  But  the 
warrant  cannot  be  filled  up  or  altered  after  it  has  been  signed  and  sealed. 
2  WUt.  Rep.  47,  6  T.  R,  236  j  Tidd,  220. 
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1B19-         cf  focb  a  vamnt  as  that  apjo  whk4i  the  defiEndan^ 
WtLLMxMM      V3^  arretted.    There  was  a  writ  foed  oat  in  the  nam^ 
of  rri/fi4iJi  IViUiamu,  Rabat  Unzia  and  G.  B.  Bnmdm^ 
The  vairant  opoo  which  the  defendant  was  aiiesled 
not  contain  the  names  of  the  last-mentioned  two  per- 
sons ;  and  he  sobmiited  that  the  defendant  was 


to  be  discharged  oat  of  castodj,  there  being  no  sofi 
cient  warrant  for  his  detention.  It  was  true  there 
a  writ  in  the  office  which  woald  anthorize  the 
ant's  person  to  be  taken,  bat  the  Sheriff  had 
a  warrant  to  answer  the  suit  of  other  and  different 
persons,  in  which  sait  there  was  no  anthoritj  to  take- 


Per  Curiam.    There  mav  be  an  inaccaracr  in 
warrant,  bat  if  the  right  person  is  taken,  does  it  folio 
that  he  is  to  be  discharged  r  If  the  defendant  looks  aC= 
the  writ  he  will  find  the  sait  in  which  he  had  been  ar — 
rested.   We  cannot  look  to  the  warrant  for  the  purpose: 
now  desired.    The  writ  is  directed  to  the  Sheriff  U^ 
arrest  a  certain  party  named ;  ander  that  writ  he  has 
been  arrested,  and  there  is  a  mistake  in  the  name  in 
the  plaintiffs  in  the  Sheriff's  warrant.  If  the  defendants 
is  onlawfully  arrested  he  may  bring  an  action  against, 
the  Sheriff,  but  that  is  a  yery  differoit  consideration 
from  calling  upon  as  to  discharge  him.    It  is  not  sug- 
gested that  the  writ  in  the  Shoiff 's  office  is  not  a  valid 
writ.    The  party  is  in  custody,  and  we  must  consider 
that  he  is  in  custody  under  a  valid  writ  of  this  Court, 
although  the  Sheriff's  officer  may  have  made  a  mistake 
in  the  execution  of  it.     The  defendant  does  not  states 
that  he  has  in  any  degree  been  misled  by  the  warrant. 

Rule  refused. 
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1B19. 
The  King  against  the  late  Sheriff  of  London,        

.  Friday  f. 

in  a  cause  o^Rustin  against  Hatfield.  atw.  12th. 

rilHIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause  The  ^'^^J^ 

why  the  writ  of  di5^nV?ga5  issued  against  the  late   /wnffl*  issued 
Sheriff  of  London  in  this  case,  should  not  be  set  aside  Sheriff,  where 

the  officer  has  given  time  to  the  defendant,  and  the  plwntiflF  has  acquiesced  in  the  arrange- 
ment, and  received  part  of  the  money  without  theprii^ty  of  the  sheriff,  (a) 

(a)  In  Porter  v.  Finer,  Esq.  Sheriff.    Mich.  Term,  1815,  Nov,  9,  it  was    Appointing  a 
held,  that  appointing  a  spedal  bailiff,  or  giving  special  directions  to  the  of-    '^*?JJ  ^J^ 
ficer  with  regard  to  the  receiving  the  money  on  an  execution,  discharges    j^^Qjections 
the  Sheriff,  and  that  if  the  Sheriff  afterwards  return  that  he  has  paid  over  the    to  a  particular 
money  to  the  plaintiff,  he  is  not  liable  to  an  action  for  a  false  return.  This    bailiff,  dis- 
was  an  action  against  the  Sheriff  for  falsely  returning  to  a  writ  of  capias     ^"^^     ^ 
ad  iotirfationem  sued  out  by  the  plaintiff,  in  a  cause  of  Porter  v.  Abbots, 
that  he  had  received  the  execution  money,  and  paid  it  over.  At  the  trial 
the  pliuntiff  was  nonsuited,  and  Copley  now  moved  to  set  aside  the  non* 
suit.    He.  observed  the  defendant  had  attempted  to  establish,  that  the  sum 
was  pidd  over  to  the  plaintiff,  but  had  failed  in  doing  so.    And  the  only 
ground  of  defence  was,  that  a  letter  had  been  written  by  the  plaintiff's 
agent  to  the  bailiff,  desiring  him  to  arrest  and  pay  the  sum  when  reco- 
yered  to  him.    The  bailiff,  in  fact,  had  never  paid  over  the  money,  or  ac- 
counted for  i      It  was  contended  that  this  letter  made  the  officer  agent  for 
the  party.    The  Sheriff  made  a  return,  that  he  had  paid  over  the  money 
to  the  plaintiff's  attorney ;  and  it  was  contended,  1st.  that  this  letter  was 
no  ^charge  of  the  officer.    2nd.  That  it  was  not  evidence  at  all  on  this 
issue ;  for  the  return  admitted  that  the  money  was  paid  over  to  the  She- 
riff, and  stated  that  the  Sheriff  had  actually  paid  it  to  the  pliuntiff 's  attor- 
ney.   The  instructions  to  the  bailiff  were  instructions  to  him  to  use  his 
discretion.     Sed  per  Lord  EUenborough  Ch.  J.  This  point  has  been  repeat- 
edly discussed  on  questions  from  one' of  the  northern  counties,  where  it 
had  been  usual  to  appoint  special  bailifib,  and  it  was  held,  that  by  such  an 
act  the  Sheriff  was  discharged.  Dampier  J.  The  bailiff  received  the  money 
as  agent  to  the  party.    Copley  then  further  insisted  on  the  second  point, 
that  the  return  was  a  record,  and  estopped  the  officer  from  setting  up  a 
defence  contradictory  to  it.    Sed  per  Curiam,     This  is  an  interference  of 
an  attorney  with  the  execution  of  the  process  which  discharges  the  Sheriff. 
And  per  Le  Blanc  J.  and  that  takes  away  the  ground  you  would  otherwise 
have  as  to  the  return.    Copley  then  further  submitted,  that  the  Sheriff 
had  returned  that  he  had  received  the  money,  and  if  the  bailiff  was  a  spe- 
dal bailiff,  the  Sheriff  was  not  called  upon  to  return  the  writ ;  or  if  he 
was  he  should  have  returned,  that  he  was  discharged  by  the  consent  of 
the  plaintiff.    Lord  EUenborough  C.  J.  He  might  have  so  returned.    But  ' 
the  question  is,  whether  on  this  return  he  is  borne  out  by  the  fiicts.    Bay- 
ley  J.  The  letter  mentioned  that  he  had  sent  the  writ  to  the  Unde    Sheriff, 
;isid  then  directs  wliat  the  bailiff  should  do.  In  consequence  of  those  direc- 
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The  Kino 

against 
THE   LATE 

Sheriff  ov 

LOKDOK,  ly 

▲  cause  or 

RUSTIK   V, 

Hatfieli>. 


with  costs.  It  appeared  upon  the  affidavits,  that  be- 
tween the  time  for  returning  the  writ  in  this  cause,  and 
the  issuing  of  the  distringas  against  the  Sheriff,  there 
had  been  some  collusion  between  the  officer  and  the 
defendant,  to  whom  time  was  given  by  the  former  to 
pay  the  debt ;  and  it  was  also  sworn  that  the  plaintifFs 
attorney  had  received  3S/.  being  part  of  the  debt,  befbre 
proceedings  were  taken  against  the  Sheriff ;  and  the  sin^ 


t^mt 


MH*^MM«Mi.VMMP« 


■•»»■ 


The  Bheri£F  it 
discharged 
by  the  plain- 
tifTs  appoint- 
inc  a  spe- 
cial b<dliff  and 
agent  to  ma- 
nage the  sale, 
though  the 
sheriff  returned 
that  he  had 
sold,  and  that 
he  had  piud  the 
sum  illegally 
deducted  for 
the  auction,  &c. 


tioQS  the  money  remained  in  the  hands  of  the  bailiff*    Now  if  the  plaia^ — 
tiff's  attorney  choses  to  correspond  with  the  bailiff  in  the  way,  lie  inter-—  • 
cepts  the  responsibility  of  the  Sheriff,  and  constitutes  the  bailiff  bis  agent-i^ 
Rule  Refused. 

So  in  PaUuterv.  PalHaier,    HiL  T.  1816,  F^.  10,  wltere  the  plainti^P 
appointed  a  special  baiUff  and  agent  to  manage  the  sale  of  goods  Tmde&^" 
B.  fieri  faciatf  it  was  held  that  the  sheriff  was  discharged,  althongh  on  bdn^ 
ruled  to  return  the  writ,  he  returned  that  he  had  sold,  and  that  he 
made  deductions  which  it  is  dear  a  sheriff  has  no  right  to  make  in  point  oiP 
law.   Afereweiher  shewed  cause  against  a  rule  obtained  by  T^ttM,  for  th^ 
constable  of  Dover  Castle  to  go  before  the  master,  to  account  for  the  snm^ 
he  had  levied  upon  a  fieri  faaaa^    The  plidntiff's  attorney  inclosed  tfa^ 
writ  in  a  letter  to  the  register  at  Dtnety  directing  him  to  grant  a  warrant  to 
the  officer  usually  employed  by  some  profesrional  gentlemen  at  Margate, 
to  whom  he  also  wrote  by  the  same  post,  directing  them  to  see  thatthe 
things  were  made  tiie  most  of,  and  they  in  fact  directed  tlie  8aXe>  a|^oiflt- 
cd  the  auctioneer^  &c*  &c.     The  reg^stiing  officer  continued  in  posses^n 
only  a  few  hours,  when  a  servant  of  the  auctioneer  took  possession,  &c. 
The  register  or  his  officers  interfered  no  farther.  The  anctioneer  aft»  the 
sale  paid  the  poundage  to  the  register.    The  plaintiff's  attorney  hdng  dis- 
satisfied with  the  account  of  the  levy  and  disburtements  given  to  him  hjf 
the  solicitors  at  Margaity  ruled  the  sheriff  to  return  the  writ.  He  retomed, 
that  he  levied  a  certain  sum,  and  then  deducted  from  it  the  landlord's 
rent,  the  church  rate,  highway  rate,  all  which  he  stated  he  had  paid,  and 
the  expences  of  the  auction  and  possession  money  for  fifty-two  days.  The 
illegality  of  this  return  was  insisted  upon  in  support  of  the  rule  wluch  had 
been  obtained  for  the  sheriff  to  accoimt;  but  on  the  facts  of  the  case  dBs* 
dosed  by  the  register's  affidavit  on  shearing  cause,  Le  Blanc  J.  held,  that 
the  rule  must  be  Ascharged  with  costs* 

The  proper  course  seems  to  be  for  the  sheriff  in  suchla  case,  instead 
making  the  return,  to  move  to  set  aside  the  rule  to  return  the  writ;  for  it  is 
clear  the  Court  will  not  compel  him  to  do  so,  when  thebailiffhas  acted under^ 
the  authority,  or  by  the  direction  of  the  plaintiff.    De  Moranda  v.  Zhanaum 
4  r,  J?,  1 19 ;  Bedford  v.  Welhy,  2  Esp,  Rep.  591 ;  Hamilton  v.  Dalzlel,  *B^ 
Bla,  Rep.  952  ;  but  though  a  special  bailiff  is  appointed  to  make  an  arrest^ 
the  sheriff  is  responsible  for  tiie  custody  of  the  defendant  after  the  arrest  i^ 
made  and  the  writ  retnniedr  Taylor  v.  Rkhardson,  9T.R,  505  ;  tU^ 
219»22D,2d6. 
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^Ip  question  was,  whether  the  Sheriff  could  be  identi- 
fied with  and  liable  for  the  officer  :  but  the  fact  being 
negatived  by  the  affidavits, 

The  Court  said  that  they  would  not  make  the  She- 
riff responsible  upon  any  pretence  where  there  had 
been  any  private  collusion  or  arrangement  between  the 
Sheriff's  officer,  and  the  plaiutiff  or  his  attorney  has  ac- 
quiesced therein. 

Rule  absolute,  without  costs. 


1819. 

The  Kino 

against 
THE   LATS 

Sheriff  or 
LoNDOir,  iir 

A  CAUSE   OF 

RUSTIK  V, 

HaTFI£LX>. 


Bolland  wsiS  for  the  Sheriff,  and  Nolan  and  Abraham 
for  the  plaintiff,  (a) 

(  a)  Vide  R.  v.  t^eSherif  of  London,  1  Tauni.  Ill ;  22.  T.  the  Sheriff  of 
Surrey,  9  East,  R.  567  ;  and  Sa$ne  v.  Same,  7  T.  R.  452. 


Abraham  against  Noakes. 

npHIS  defendant  was  served  with  process  returnable 
on  the  first  day  of  Term,  but  the  notice  subscribed 
at  the  foot  directed  him  to  appear  on  Friday  the  sixth 
of  ^oremfter,  instead  of  Saturday,  on  which  day,  in  point 
of  fact,  the  sixth  of  November  fell.  On  Saturday  morn- 
ing, after  the  defendant  had  been  served,  his  son  called 
upon  the  plaintiff  and  said,  "  I  believe  your  demand  is 

20Z.  6^.  6dJ*    The  plaintiff  replied  that  it  was,  and  ex- 

«— — -^— ^— — »— 1^^^^^.^^^»^^— — »»^      .».»^»^— ^^^— — — ^— ^1^^— ^^^p— IP— — ^— — «^— ^». 

{a)  Vide  Eldon  v.  Haig,  ante  11,  In  Steel  v.  Campbell,  1  Taunt.  424,  the 
Court  held,  that  the  circumstance  of  an  impossible  year  being  mentioned 
in  th^.notice^  as  to  the  20th  oi  January  1808,  instead  of  1809,  was  not  a 
sufficient  ground  for  setting  aside  the  proceedings.  But  the  statute  does  not 
require  the,  year,  to  be  inserted,  but  only  the  day  of  the  month,  which  must 
be  set  forth  in  words  at  length.  However,  if  it  had  not  been  for  the  ded- 
sion  of  the  Court  in  Ahraham  Y>'Noaie$,  supra,  it  might  have  been  ques- 
tioned whether,  as  the  stat.  does  not  require  the  day  of  the  week  to  be 
inserted,  the  words  of  the  stat.  being,  **  appear  in  his  Majesty's  Court  at 

,  at  the  return  thereof,  being  the        day  of        ,**    the  day  of  the 

week  might  not  have  been  rejected  as  surplusage.  5  Geo,  2,  c.  17,  s,  4.  In 
Harden  v.  Wood,  ante,  500,  the  service  of  the  writ  was  set  aade,  because 
the  defendant  was  called  James  in  the  notice,  when  he  was  named  WUUam 
in  the  former  part  of  the  copy  of  the  writ. 


Friday, 
Nov,  12tb. 


Notice  at  the 
foot  of  common 
process,  direct- 
ing the  defend- 
ant to  appear 
on  *  FHday  the 
fflxth  of  No- 
vember,* yn&XjefA 
oi  Saturday  the 
6th  of  Novewf 
her,  held  irre- 
gular ;  but  the 
proceedings 
were  set  aade 
without 
costs,  (a) 
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18 19.        pressed  an  unwillingness  to  take  it,  but  he  was  at  lengtlH. 
Albahah      prevailed  upon  to  take  the  money,  observing  at  th< 
N0AKE8.       *^°^^  *^  ^^^  young  man  (who  acknowledged  that  hij 
father  had  received  the  writ,)  '*  you  will  pay  Mr.  Pear- 


son the  attorney  his  expences/'    However,  withou 
making  any  answer  to  this  observation,  the  young 
paid  the  money  and  took  a  written  receipt  for  it,  bu 
did  not  at  that  time  state  that  there  was  any  objectioi 
to  the  process  in  point  of  regularity.     Espinasse  on 
former  day  moved  to  set  aside  the  writ  (a)  for  the  i 
gularity  above  stated;  and 

Comyn  now  shewed  cause  on  an  af&davit  stating  th 
above  mentioned  facts,  and  in  addition  thereto,  that  th< 
attorney's  clerk  had  been  misled  by  Win^s  almanac 
when  he  inserted  "  Friday  as  the  sixth  of  November, 
instead  of  Saturday.  Otherwise,  he  contended  that  th 
writ  was  regular,  the  defendant  being  required  in  th 


body  of  the  writ  to  appear  at  the  return  thereof,  whicl 
in  point  of  fact  was  the  sixth  of  November*     He  sul 
mitted  however,  that  the  facts  contained  in  his  affidavit's 
were  sufficient  to  discharge  the  rule  with  costs. 

The  CouKT  said  that  the  writ  was  clearly  irregular, 
and  therefore  that  the  rule  must  be  made  absolute,  bul 
without  costs  5  for  though  there  were  two  inconsistent 
parts  in  the  writ,  yet  perhaps  they  might  amend  one  by 
the  other. 

Rule  absolute  without  costs. 


(a)  But  quere  if  the  rule  should  not  have  been  to  set  aside  the 
of  the  writ,  and  not  the  writ  itself,  for  this  irregularity,  Groyn  y.  Lee, 
5  Taunt.  G51 ;  Young  v.  Wilson,  id,  664  ;  HumpkeT.  CuOin^ood,  mUe^  384 
Lloy  r.  Maurice,  9  East,  528. 


\ 
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Juliet  against  Harper.  A"ap«X/i2ih. 

JCJ    LA  IVES  moved  to  enter  up  judgment  upon  Jnter'tJ^d^ 

an  old  warrant  of  attorney,  on  an  affidavit  stating  ™ent  on  an  old 

•' '  ^  "  warrant  of  at- 

that  the  defendant  was  alive  on  the  5th  instant,  and  tomey  must 

that  the  deponent  verily  believed  him  to  be  now  alive.  \^^x,  defendant 

was  alive  at  some  time  within  the  Term.  Stating  that  he  was  seen  alive  on  the  5th  NovemJber^ 
and  that  deponent    **  verily  believes  him  to  be  now  living,"  is  not  sufficient  (a). 

(a)  Vide v.  Hobson,  ante  314  ;  Harris  v.  fTade  and  Stone^  ante  322. 

So  an  affidavit  made  in  H'd.  T.  stating,  that  the  defendant  was  alive  on  Sa^ 
ftirday^  the  22d  January,  the  23d  being  Sunday y  is  not    sufficient.    Anon.  «  i     •    /■ 

JUL  1814,  Jan.  24.    Twiss  moved  for  judgment  on  an  old  warrant  of  attor-  cMerinir^un  ^^ 

ney,  on  an  affidavit  stating,  that  the  party  was  alive  on  Saturday  the  22d  judgment  on  an 

January ;  the  first  day  of  the  Term  (the  23d  of  January  being  Sunday,)  old  warrant  of 

and  suggested  that  there  was  a  case  in  TidtCs  Prac.  where  it  was  so  held,  attorney,  that 

Sedj  per  totam  Curiam.      That  case  had  been  overruled  (see  Tiddy  6th  ^icyJon^g  22d 

ed.  580,)  andLord  Ellenhormigh  Ch.  J.  said,  that  the  affidavit  in  the  pre-  j^^^  ^jjg  23d 

sent  form  was  not  sufficient,  and  directed  that  it  mijght  be  amended,  and  the  first  day 

the  matter  moved  again.    Rule  refused.  of  the  Term 

So  in  Mich.  T.  1814,  Nov.  8th.     Best  moved  to  enter  up  judgment  on  ^^notfuffip^gnt, 

an  old  warrant  of  attorney,  on  an  affidavit  that  the  defendant  was  alive  on  ^q  affidavit  for 

thQ  5th  of  Novernhf-r ;  and  Taddy  on  the  same  day  made  a  similar  motion,  judgment  on  an 

on  an  affidavit,  stating  that  the  party  was  alive  on  the  1st ;  but  in  each  of  o*"  warrant  of 

these  instances  the  Court  refused  the  rule,  and  Le  Blanc  J.  said  it  was  »        ^  .  ^ 

never  done ;  defendant  must  be  alive  in  full  Term.    Eyles  v.  ff^arren,  party  was  aUve 

i  M.&  S.  174,  MSS. ;  Tidd,  580,  S.  P.  in  full  Term. 

In  Hawkins  v.  Purnest,  Trin.  T,  1814,  Jtme  25,  an  affidavit  stating.  An  affidavit  for 

:hat  the  party  was  alive  about  ten  days  ago  (which  by  computation  would  entering  up 

3e  within  the  Term),  was  held  insufficient  for  the  uncertidnty.    Harris  old  warrant  of 

moved  for  judgment  on  an  old  warrant  of  attorney,  on  an  affidavit  sworn  attorney,    stat- 

i,t  Axminster  on  the  23d  June,  stating,  that  the  party  was  alive  about  ing  that  the 

Ain  days  ago,    the  Term  having  begun  on  the  10th  of  June.   Sed  per  P?^  ^  *^*^® 

CurUtrii,  It  is  not  sufficient.    Rule  refused.  «-q    /-^jjg    j^_ 
&davit  being  sworn  on  the  23d  oiJuneKad  the  Term  began  on  the  10th)  is  insufficient. 

So  in  Anon.  Triit.  T.  1814,  Jrine  22d.    Heath  moved  for  judgment  on  An  affidavit 

wn  old  warrant  of  attorney,  on  an  affidavit  made  the  18th  of  Ju7ie,  that  the  f^J  entering  ^> 

rarty  was  alive  about  seven  days  ago.    The  Term  began  on  the   10th  Qj^j^yrant  of 

^  June.  Sed  per  Bailey  3 .     It  will  not  do.     Rule  refused.  attorney,  that 
tic  party  was  alive  about  seven  days  ago  (the  affidavit  being  made  on  the  18th  of  June  and 
t*c  Term  beginning  on  the  10th,)  is  not  suffident. 

But  an  affidavit  that  a  letter  has  been  received,  dated  Tdthin  the  Term,  Judgment  en- 

r    a   person  acquainted  with  the  defendant's  hand  writing,  is  sufficient,  tered  up  on  an 

^^'^^m.  Hit.  T.  1814,  January  31.     Campbell  moved  to  enter  up  judgment  ^J^Jl^^J^^*  ^ 

■*  ^n  old  warrant  of  attorney,  upon  an  affidavit,  that  a  person  knowing  the  affidavit  that  a 

and-writing  of  the  party,  had  received  a  letter  from  him  on  the  subject  of  letter  had  been 

^la  debt,  dated  the  2fith  of  January,  (a  day  in  Term)  and  that  he  believed  received  from 

t  Was  his  hand\*Titing.  And  per  Le  Blanc  J.    The  affidavit  is  sufficient  ^^the'^ra* 
In  Anm.  Hil.  T.  1818,  Feb.  11th.  An  affidavit  stating  that  the  party  was 
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Juliet 
ngetinst 

Harper. 


Per  Curiam.  This  is  an  insufficient  affidavit.  The 
party  must  be  sworn  to  be  alive  within  the  Term.  The 
deponent  here  swears  that  he  saw  the  defendant  alive 
on  the  5th  instant ;  but  he  may  have  since  died ;  and 
his  belief  that  the  defendant  is  now  living,  may  be 
founded  upon  the  information  of  somebody  else,  which 
is  not  enough. 

Rule  refused. 


On  motion  in 
Hilary  Term 
to  enter  up 
juogment  on 
old  warrant  of 
attorney,  where 
the  party  is 
abroad  and 
vherc  is  only  an 
affidavit  that  he 
was  alive  up  to  a 


A  rule  nin  only 
b  granted  in  the 
first  instance  on 
a  motion  for 
entering  up 
judgment  oi\ 
warrant  of  at- 
torney 23 
years  old. 

Rule  for  Enter- 
ing up  judg- 
ment on  an  old 
warrant  of  at- 
torney absolute 
in  the  first  in- 
•tancc,  though 
given  to  se- 
cure payment 
after  the  deatli 
of  the  defend- 
ant's father, 
fhis  being  dif - 
terent  from  a 
post  obit  secu- 
rity. 


abroad,  but  was  seen  alive  in  Trinity  Term  last,  was  held  suffident  to  autho- 
rize judgment  to  be  entered  up  as  of  that  Term.  Atderson  moved  to  ester  op 
judgment  on  an  old  warrant  of  attorney.  The  defendant  lived  at  Honduras, 
and  of  course  no  affidavit  could  be  made  of  his  being  alive  within  the  Term; 
but  the  affidavit  stated  him  to  be  alive  up  to  a  certain  time  in  Trimttf 
Term  last.  The  Court  stud,  all  they  could  do  was,  to  give  judgment  as  of 
Trinity  Term  last,  otherwise  they  might  be  ^ving  judgment  against  a  per- 
son after  his  death.  Bute  so  granted, 
certain  time  in  Trinity  Term,  judgment  granted  as  of  that  Term* 

In  order  to  enter  up  judgment  on  a  warrant  of  attorney  above  twenty 
years  old,  a  rule  to  shew  cause  only  is  granted  in  the  first  instance.  Aw*' 
HiLT,  1816,  Jct/t.  23d.  Holland  moved  for  leave  to  enter  up  judgment 
on  a  warrant  of  attorney  given  in  1792,  on  the  usual  affidavit  Per 
Hay  ley  J.     It  must  only  be  a  rule  nisi. 

But  if  the  warrant  of  attorney  bears  date  within  twenty  years,  the  com- 
mon affidavit  of  the  due  execution  of  the  warrant  of  attor  ney,  that  the 
debt  is  unpdd,  and  that  the  parties  are  alive,  is  sufficient  to  induce  the 
Court  to  grant  a  wile  absolute.  By  all  the  Judges  in  the  Treasury 
Chamber,  Nov,  16th,  1750,  Harnes,  47  5  Tidd,  579.  And  a  warrant  of 
attorney  to  secure  the  payment  of  money  on  the  death  of  the  defendant's 
father,  is  within  the  meaning  of  the  rule.  Ation,  HU.  T.  181 6,  Jan*  24th. 
Gaselee  moved  for  judgment  on  a  warrant  of  attorney  above  ten  and  under 
ti^enty  years  old.  He  doubted  whether  the  rule  should  be  absolnt^ 
in  the  first  instance,  the  money  which  the  warrant  of  attorney  was  intended 
to  secure,  being  payable  after  the  death  of  the  defendant's  father.  And 
lie  AflifeMoried  the  dAse  of  lAtshington  v.  ff^aUer.  Mich,  T.  29  Geo.  3, 1  i^««- 
Hla.  Hep.  d4,  fn  €.  P.  tiiat  lAiete  judgment  h^  not  been  entered  within  a 
yekr  arid  a  day,  (in.  t  warrant  of  attorney  given  mth  Kpott  oif^bond,p»y' 
able  on  the  death  of  the  defendant's  father  in  case  the  defendant  sliould  f^' 
vivfe,  and  the  obligee  did  not  apply  to  the  Court  for  leave  to  enter  it  till  after 
the  death  of  the  defen^nt's  father,  the  Court  of  C.  P.  would  only 
grant  a  rule  to  shew  cause.  Sedper  Curiam,  A  post  obit  bond  is  a  secn- 
rity  of  a  difrerent  nature.  There  is  something  uncerUun  in  the  instance  oi 
hpast  otnt  bond,  but  liere  there  is  nothing  of  the  kind.  The  warraa*^^ 
attorney  in  the  present  case  is  for  ^e  payment  of  money  absolutely,  and  at 
all  events,  though  payment  is  postponed  till  after  the  death  of  the  fsth** 
Per  Curiam,    Rule  absolute. 


IK  THE  Sixtieth  Yeau  of  GEORGE  III.  «U> 

1819. 

Brill^  Gent.  One,  &c.  against  Neele.  tw^, 

Novanbcr  IGtb. 

/WCTIO  N  by  an  attorney  for  his  bill  of  costs,   a,  declaration 
The    declaration   commenced    as    usual    in   an    ^ggi'*"^^^  ^^^_ 
jactiQp  of  debt :  First  count,  that  whereas  the   said   taining  some 

'  counts,  stating, 

that  the  defendant  being  indebted,  undertook  and;wo;«t»«/  to  pay,  &c.  whereby  actio  accre- 
«<r,  and  other  counts  framed  in  debt,  stating  that  defendant  was  indebted  in  a  certain  gum  to 
^  iwid  to  |^«i«tiff,  whereby,  &c.  is  bad  for  the  misjoinder.  "  A  count  charging  that  dc- 
h^^aaX  imdertook  and  promised  to  pay  is  in  assumpsit  and  not  in  debt,  although  it  conclude, 
whereby  an  action  hath  accrued."  The  form  in  debt  is,  that  the  defendant  agreed  to  pay.  (a) 
Srmb.  That  in  an  action  of  debt  on  simple  contract,  a  writ  of  enquiry  cannot  always  be  dis- 
pesised  with ;  for  instance,  in  debt  for  the  value  of  foreign  money,  and  other  cases,  in  which  a 
jiuigmeotby  de&ult  10  an  admmon  of  the  contract  stated  in  the  declaration,  but  not  of  the 
Qcact^qm  jnentioncd  in  it.  (6). 

(a)  Dalion  r.  Smithy  2  Smithes  Rep.  618,  ^.  8.  The  word  "  promise" 
does  not  seem  to  be  absolutely  necessary,  even  in  an  action  of  assumpsit. 
For  in  Mountfort  v.  Horton,  2  New  Rep.  62,  where  the  first  count  of  the 
dedaration,  which  was  joined  with  other  counts  framed  in'the  usual  form 
in  asmmptit,  omitted  the  mutual  promises,  and  only  stated  an  agreement 
between  tiie  plaintiff  and  defendant,  and  an  objection  was  made  that  the 
fint  count  was  not  properly  joined  with  the  others,  because  the  word  agreed 
was  not  eqmvalent  to  promised,  but  was  a  mode  of  declaring,  proper  only 
fer  an  action  of  debt ;  the  objection  did  not  prevail,  and  the  Court  sud, 
tiist  an  agreement  to  pay  money  was  a  promise  to  pay  money,  and  that 
the  agreement  on  which  the  action  of  debt  is  founded,  is  itself  a  promise. 
•2  New  Rep,  62.  Motion  in  arrest  of  judgment  after  non-assumpsit  pleaded. 
And  in  Starkey  y.  Cheesman,  1  Salk.  128;  Carthew,  510,  a  declaration 
against  the  drawer  of  a  bill  of  exchange,  without  alleging  any  promise, 
was  held  good,  because  it  was  said  that  the  drawing  of  a  bill  was  of  itself 
a  promise.  These  determinations  upon  the  action  of  assumpsit  do  not 
strictly  i^>ply  to  dd)t,  if  the  objection  in  the  latter  case  be,  that  the  promise 
is  only  ^pround  of  an  action  for  unliquidated  damages  ;  and  there  arc 
some  decisions  opposed  to  them,  for  in  Bac.  Abt.  tit.  Assumpsit  .a 
Caae  is  ^ted,  in  which  super  se-asstempsit  on  an  insimul  computasset  was 
left  out,  and  a  distinction  was  endeavoured  to  be  taken  between  a  case 
where  the  law  raises  the  promise,  and  a  case  where  the  promise  is  special. 
^ot  the  Court  held,  that  it  was  necessary  in  every  instance  to  allege  a  pro- 
aiise^  for  the  law  does  not  in  any  case  create  a  promise  in  pleading,  but 
g^vesanflkient  evidence  to  a  jury  to  find  a  promise.  Sid.  306 ;  2  Keb.  97 ; 
6  Mod,  131,  S.  P.;  and  see  Morris  v.  Norfolk,  I  Taunt,  217,  8,  Com.  Dig. 
Aisampsit,  ff.  3.  In  ComyyCs  Digest,  title  Debt,  A.  8,  it  is  laid  down,  that 
^dit  Bes  upon  every  express  contract  to  pay  a  sum  certain  ;  and  after 
•numeniting  other  instances,  the  author  adds,  so  debt  lies,  though  the 
contract  be  by  way  of  promise,  1  Rob,  Ab.  593,  c.  10,  15,  17 ;  Yearbook, 
87  Hen,  6,  9,  a  j  17  Edw,  4,  5,  a ;  Alleyn,  6,  &c.  -But  these  positions  do 
not  relate  particularly  to  the  form  of  the  count.  In  the  same  book,  tit. 
Pleader,  2  JT.  11,  it  is  swd,  if  the  plaintiff  declares  in  debt  upon  a  con- 
toaet,  he  pught  to  show  the  certain  contract  where  the  contract  is  express, 

Q   T   O 
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18i9. 

Beill,  Gknt. 
One,  &c. 

against 

Nbele. 


defendant  heretofore,  to  wit,   on,  &c.  at  &c.  was  in- 
debted to  the  said  plaintiff  in  the  sum  of  — /.  for  the 

aa  upon  a  nmtuattu,  &.c.     Upon  a  sale  or  other  agreement  executory^ 
1  Bro.  But.  160,  165 ;  for  a  salary  upon  a  retainer ,  1  Bro.  Ent.  176;  foe 
fees,  1  Bro.  Ent.  172  ;  and  see  the  form  of  debt,  on  an  award,  Cvppinr^^ 
Hurward,  2  Sound.  127  (e) ;  and  the  other  instances  are  stated  of  debt  oik. 
contract,  implied  by  law.     A  decUration  therefore,  framed  like  tiie  fira^. 
counts  in  Brill  and  Neale,  and   stating,  that  defendant  was  indebted  foi^ 
money  due  to  the  plaintiff  as  an  attorney,  for  work  and  labour  and  fees  oife^ 
the  retainer  of  the  defendant,  wonld  be  sufficient,  without  Cartlier  alleging^ 
thattiie  defendant  undertook  or  agreed  to  pay  or  alleging,  ''whereby,"  &c» 
see  Etnery  v.  FeU,2T.  R,  28  ;  Palmer  v.  Stavefyy  12  Mod.  510 ;  and  several- 
forms,  referred  to  in  2  CMtty  on  Pleading,  3d  ed.  180,  n.  (1.)     The  begin— 
ning  of  the  count,  that  the  defendant  became  indebted,  is  the  material  part^ 
and  must  contain  a  sufficient  ground  of  action ;  and  the  all^ation,  ths^^ 
the  defendant  undertook  and  promised,  is  introduced,  though  imnecessarily^ 
to  point  out  the  form  of  action,  that  the  defendant  may  know  how  to  pleads 
and  the  Court  how  to  give  judgment.     For  instance,  the  omission  of  this^ 
promise  in  actions  of  assumpsit  on  bills  of  exchange,  &c.  (see  the  isuiLW 
supra),  if  it  would  be  sustainable  on  special  demurrer,  seems  to  throw  aom^ 
embarrassment  in  the  way  of  the  defendant,  for  the  plea  of  won  iiiitwiwipit^ 
would  hardly  be  adapted  to  a  declaration  in  this  form,  and  yet  the  plaintlf 
cannot  certainly  by  this  mode  of  declaring  deprive  the  defendant  of  tb^ 
benefit  of  pleading  the  general  issue.    The  conclusion,  whereby  an  actioi& 
hath  accrued,  &.c.  would  not  either  aid  or  prejudice  the  previous  statement 
of  the  liability,  even  after  the  verdict,  according  to  the  cases  of  Jaduim  \^ 
Peshett,  I  M.&  S.  234 ;  Le  Brett  v.  PapMun,  4  East,  509  ;    5  Emst^  270^ 
1 ;  3  Lev.  235-6. 

(6)  In  Com.  Dig.  Pleader,  2W.7,itia  laid  down,  that  if  there  be  a  sale 
goods  for  two  jewels,  &c.  in  certain,  the  declaration  may  demand  the 
jewels,  &c.   j^ndr.  118.    And  if  debt  be  brought  for  so  much  Flemisb. 
money,  of  the  value  of  so  much  in  English  money,  it  is  well ;  but  then  the 
jury  ought  to  inquire  of  the  value,  or  a  writ  of  enquiry  must  issue  before 
judigmeniyPlainey.Bagshaw,  Jfoo^e 704, Cro. £1.  536,  Tiddb^Z,  S.C.That; 
case  was  debt  on  bond,  and  the  plaintiff  demanded  47/.  8(f.  Flemish  money, 
amounting  in  value  to  40/.  2s.  6d. ;  and  after  verdict  for  the  plaintiff  oix 
plene  administravit,  and  judgment  quod  recuperet  debitum  pr€edu^wnj  and  otX 
error,  in  the  Exchequer  Chamber,  the  Judges  held  that  it  was  a  grovuoS- 
of  error,  that  the  jury  had  not  enquired  of  the  value,  and  no  writ  of  enquiiy" 
had  been  awarded  ;  they  said  the  judgment  should  have  been  quod  reaqte^ 
re/,  the  47/.  8#.  8</.  Ftenmh  money,  and  a  writ  should  have  been  awarded  fa^ 
enquire  of  the  value.   But  it  is  said,  that  at  tiie  present  day  a  writ  of  erzox' 
could  not  be  brought  on  that  ground,  4  Taunt.  148 ;  2  Str.  878.     In  Rni^ 
V*  Beck,  Cro,  Jac^  617,  where  debt  was  brought  in  the  detittet,  on  a  bill 
obligatory  to  recover  600  gilders  of  Polish  money,  of  the  value  of  220/.  o^ 
lawful  money  of  England,  and  it  was  objected  that  the  action  should  no€ 
have  been  brought  in  the  detinet  only  because  it  was  on  a  contract,  the 
Court  held  the  declaration  was  right,  because  the  plaintiff  was  not  to  recover 
the  gildersji  but  the  value  of  them  found  by  the  jury  ^  and  it  was  said  the 
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work,  labour,  care,  diligence  and  attendance  of  the         18 19. 

said  fV.  by  him  the  said  IV.  before  that  time  done,  per-    brillToext. 

formed,  bestowed,  as  the  attorney  and  solicitor  of  and       ^^^aimt 

for  the  said  J.  and  upon  his  retainer  in  and  about  the        Nkelb. 

prosecuting,  defending,  and  soliciting  of  divers  causes, 

suits,  and  businesses  for  the  said  J.  and  for  certain  fees 

due  and  of  right  payable  to  the  said  fV,  in  respect 

thereof;  and  also  for  other  the  («)  work  and  labour, 

&c.  in  drawing  deeds,  &c. ;  and  being  so  indebted,  he  the 

said  J.  defendant,  in  consideration  thereof  afterwards,  to 

wit,  on  &c.  aforesaid,  at  8cc.  aforesaid,  undertook  and 

tame  reason  applied  as  in  an  action  agunst  an  executor,  in  which  case  the 
•ction  miist  be  in  the  detinet,  because  the  sum  is  uncertain,  and  the  plain- 
tiiff  can  only  recover  according  to  the  asi^ets.  Com,  Dig.  Pleader,  2  W,  7. 
In  Hoidip  V,  Otway,  2  Sound.  107.  which  was  an  action  on  bond,  before 
the  Btat.  8  &  9  FK  3.  c.  11.  the  Court  of  King's  Bench  on  a  writ  of  error 
bdng  brought,  said  that  it  was  the  practice  both  of  that  Court  and  of  the 
Common  Pleas,  on  a  judgment  by  default,  to  tax  the  damages  as  well  as 
eostB  of  suit,  whether  large  or  small ;  but  if  the  plaintiff  will  not  assent 
to  it,  he  may  have  a  writ  of  inquiry  of  damages  if  he  will;  and  in  Black- 
more  r.  Flemyng,  7  T.  R.  446.  the  Court  held  authority  of  this  case  that 
the  plaintiff  might  issue  a  writ  of  inquiry  in  an  action  of  debt  on  judgment 
to  recover  interest  and  damages,  the  judgment  being  of  seventeen  years 
standing.  The  sum  recovered,  is  either  awarded  or  supposed  to  be 
swarded  to  the  plaintiff  by  the  Court  or  assessed  by  the  jury ;  and  it  is 
■aid  that  the  Court  may  in  all  cases  assess  the  damages  witiiout  a 
writ  of  inquiry,  2  IVik.  248,  368;  4  Taunt.  148;  2  Sound.  107.  n.  2.  but 
the  Court  will  not  assess  damages,  nor  refer  them  to  be  assessed  by  the 
officer  of  the  Court,  where  the  action  is  brought  on  a  bill  of  exchange  for 
foreign  money,  or  in  other  cases  where  the  amount  is  uncertain.  See  Mau- 
rice T.  Lord  Massoreene,  5  T.  R.  87.  4  T.  R.  275.  8  T.  R.  648.  2  Bam. 
and  Aid.  118 ;  Tidd,  6th  ed.  598.  and  the  reason  is  ^ven  by  the  Court 
in  CVo.  EUz.  536.  Hence  it  should  seem  to  be  necessary  in  all  cases  where 
an  action  is  brought*  either  in  the  old  form  in  the  detinet  for  goods,  &c.  or 
in  the  debet  and  detinet  on  an  agreement  to  pay  an  unascertained  sum,  that 
a  writ  of  inquiry  should  be  issued  to  ascertain  the  amount  And  the  general 
doctrine  that  a  writ  of  inquiry  is  unnecessary  in  debt  because  the  judgment 
is  final,  {Tidd,  593, 599.)  must  it  seems  be  understood  with  this  qualifica- 
tion ;  indeed  as  it  is  now  considered  unnecessary  for  the  plaintiff  in  any 
case  to  recover  the  exact  sum  demanded  in  an  action  of  debt,  it  would 
be  more  agreeable  to  the  principles  of  justice,  if  the  same  rule  were  to 
apply  with  respect  to  the  issuing  of  writs  of  inquiry  in  an  action  of  debt 
on  simple  contract  as  in  an  action  of  assumpsit,  than  to  permit  a  plaintiff 
toissne  execution  without  ascertaining  by  a  jury  the  exact  amount  of  Im 
debt. 
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18 19.        then  and  there  faithfully  promised  the  said  plaintiff  to  pag 

BniLiT^ENT    '"'^  '^^  ^^^^  last-mentioned  sum  of  money,  when  he 
One,  &c.      the  said  J.  should  be  thereunto  afterwards  requested, 

against  - 

Neele.        whereby  and  by  reason  of  the  said   sum  of  ttibney 
being  and  remaining  wholly  unpaid,  an  action  kfttb 
accrued  to  the  said  plaintiff,  to  demand  ahd  hMe  of 
and  from  the  said  defendant,  the  said  last-meiitJotidl 
sum  of  — /.  parcel  of  the  said  suin  above  dematided^ 
Second  count  quantum  meruit.    In  consideratioii  that 
the  plaintiff  at  the  request  of  the  defendant  had  done> 
performed,  &c.  the  said  defendant  undertook  afiA  theA 
there  faithfully  promised  the  said  plaintiff  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to 
have  of  the  said  defendant,  when  he  the  said  defendant 
should  thereunto  afterwards  be  requested,  8ie.  whereby 
actio  accrevit,  &c.  concluding  as  in  a  count  in  debt. 
Third  count,  and  whereas  also  the  said  J.  defendant 
afterwards,  to  wit  on  &c.  at  &c.  aforesaid,  was  iiidebted 
to  the  said  plaintiff  in  the  further  sum  of  — /.  for  work 
and  labour,  care  and  diligence,  before  that  time  done, 
performed,  and  bestowed,  by  the  said  plaintiff,  by  him 
and  his  servants  for  the  said  defendant,  and  at  his  like 
special  instance  and  request,  and  for  divers  jottfnies  and 
attendancies  before  that  time  taken,  perfdmied,  an3 
given  by  the  said  plaintiff  for  the  said  defeildaht  atWs 
like  special  instance  and  reqiiest,  T)y  nieans  df  WMch 
last-mentioned  premises  and  of  the  said  last-mentioned 
sum  of  money,  still  remaining  unpaid,  an  action  hath 
accrued  to  the  said  plaintiff  to  demand  and  haVe  6{ 
and  iro\n  the  said  defendant  the  said  last-mentioned 
sum  of    l.  other  parcel  of  the  sum  above  derriaiided. 
Fourth  count,  quantum  meruit;  and  the  fifth  and  sixth 
counts,  and  the  other  common  counts  with  which  the 
declaration  concluded,  were  framed  in  debt.  Deniixtt^t 
assigning  for  cauSe  the  mis-joinder  of  counts  framed 
in  assumpsit  with  counts  in  debt.  Joinder  in  dennirref' 
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Espinasse  in  support  of  the  demurrer.  The  causes  of  1819* 
demurrer  pointed  out  are,  that  in  the  declaraition  there  bull,  Geni 
is  a  misjoinder  of  counts,  part  being  in  asmmpsit  and  part  Oke,  Ac. 
in  debt.  He  observed  that  there  would  be  no  difficul-  Nbelje. 
ty  1(1  supporting  the  geneiral  ground  of  the  demurrer 
becaufte  counts  in  different  forms  of  action,  cannot 
be  joined ;  and  he  contended  that  the  first  two  counts 
of  this  declaration  were  in  assumpsit  and  t;he  others  in 
debt.  The  Courts  have  always  been  anxious  to  preserve 
4^stinot,  not  the  forms  of  action  only,  but  the  fprms  of 
pleading,  and  to  discourage  any  departure  from  the  an- 
cient and  established  precedents,  which  answers  no  good, 
and  is  unnecessary,  or  tends  to  m^ke  the  records  of  th^ 
present  times  different  from  all  the  anciqnt  ones,  ^orms 
of  declaration  in  debt  on  simple  contract,  p.s  this  is,  are 
to  he  'found  in  MdUory,  A$ton,  Rastell,  and  Coke*s 
Entries,  They  are  in  the  simple  form  used  in  the  latter 
counts  of  this  declaration,  and  nothing  like  the  first  two. 
The  language  of  those  two  counts  is  precisely  the 
language  of  the  counts  in  assumpsit  and  not  in  debt, 
until  the  word  whereby  ;  and  then  what  before  was  pure 
assumpsit^  assumes  the  language  of  the  action  of 
debt.  The  action  of  assumpsit  is  founded  on  promises, 
that  of  debt.pn  contract:  the  declars^tipn  in  a^pnfpsit 
Uierefore  says,  the  defendant  undertook  ^nd  promised. 
In  debt  it  i^,  .the  defwd^t  uftd^oqk  and  agreed, 
though  the  word  uudertppfci&upt generally  used.  That 
thb  is  the  jsettled  form  of  pleading  was  decided  in  the 
case  of  Dalton  v.  Smith,  2  Smith's  Rep.  618.  That 
case  in  every  respect  applies  to  this.  The  decl^j^tipn 
has  precisely  tlie  averment  there  ply^cted  to  ;  wd  Mr« 
Justice  LavDrence  expressly  said,  this  is  a  coUnt  in  as- 
sumpsit. If  it  should  be  contended,  that  the  cpncjuding 
words,  whereby,  and  by  reaspu  of  the  non-payment 
of  the. money  an  action  hath  accrued,  have  the  effect 
of.wndering  this  a  count  in  debt,  (though  it  may  be 
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^^^9»        be  safely  relied  upon  that  that  allegation  being  menely 
Beill,  Gent,   an  inference  of  law  cannot  cure  the  antecedent  fault  in 

One   &c 

ag^fut        pleading,)  still  giving  it  all  the  effect  possible^  it  will 
nevertheless  bebad.  The  word  wkerebyis  a  relativeTerm, 
and  the  antecedent  is  the  whole  preceding  clause  *'  that 
the  defendant  undertook  and  promised,"     If  it  contains 
any  cause  of  action,  it  is  for  a  breach  of  that  promise 
and  undertaking ;  which  is  a  question  of  damages,  and 
therefore  improperly  stated  as  a  ground  of  the  action 
of  debt;  for   debt  cannot    be   supported  for  unliqui- 
dated damages  either  as  the  sole  or  joint  cause  of  action. 
In  debt  on  simple  contract,  it  is  peculiarly  necessary 
to  keep  distinct  the  actions  of  debt  and  assumpsii,  as 
by  suing  in  debt,  the  defendant  is  deprived  of  the  be- 
nefit of  contesting  th«  amount  of  the  plaintiff's  de- 
mand on  the  execution  of  a  writ  of  inquirj^  and  left  at 
the  mercy  of  the  plaintiff.     This  declaration  therefore, 
which  comprises  both,  is  in  point  of  principle  informal; 
but  that  such  a  joinder  is  bad  on  demurrer  has  been 
held  in  several  cases. 

The  Court  said,  he  need  not  argue  that  point. 

Tindal  contra,  contended,  that  if  there  were  any  ma- 
terial averments  in  either  of  the  first  two  counts  upon 
which  the  defendant  might  take  issue,  the  declaration 
would  be  good.  In  those  counts  the  plaintiff  alleged 
that  the  defendant  "  undertook  to  pay,"  and  therefore 
if  the  defendant  had  not  undertaken  to  pay,  there  was 
nothing  against  his  pleading  nil  debet  to  that  part  of 
the  declaration.  If  then  the  plaintiff  could  have  plead- 
ed such  a  pica  to  the  first  two  counts  of  the  declara- 
tion, there  was  no  pretence  for  this  demurrer.  The 
material  allegations  were,  "  that  the  defendant  was  in- 
debted and  undertook  to  pay  the  debt  which  he  owed 
to  the  plaintiff."  He  admitted  that  the  first  two  counts 
were  drawn  in  an  inartificial  and  careless  manner  ;  but 
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he  also  contended  that  both  might  be  rejected  as  sur-        1819. 
plusage.      It  was  sufficient  if  he  could  sustain   the   brill,  gent, 
third  count,  which  was  free  from  the  objection  alleged;       ^^^aimt^ 
and  he  contended  that  he  might  do  so  if  the  first  two        Nkele. 
were  rejected   as   surplusage,  (a)    It  was   true  there 

(a)  Although  some  of  the  counts  might  be  demurrable,  yet  if  they  were 
all  framed  substantially  in  the  same  form  of  action,  the  general  demurrer 
to  the  whole  declaration  could  not  be  supported,  but  the  plaintiff  would  have 
judgment  on  those  parts  that  are  good.  1  Sound.  286,  n.  9  ;  2  Sound.  380, 
n.  1,  4.  Cro,  Jdc.  557  ;  11  East,  565,  Powdich  v.  Lyon  ;  1  Wils.  252,  Judin 
▼.  Samuels  1  New  Rep.  43 ;  6  East^  333,  S.  C.  and  on  the  other  hand,  if  the 
ground  of  demurrer  be  the  misjoinder,  the  defendant  must  demur  to  the 
^ole  declaration,  Kingdon  y.  Nottle,  1  M,  and  S,  355.    And  the  pluntiff 
cannot  cure  the  defect  by  entering  a  noUe  prosequi  to  a  part  of  the  decUra- 
tion.  Rose  v^  Bowler,  1  Hen,  Bla,  108  ;  Drummondv.  Duranty  4  T.  R.  360 ; 
Bertram  v.  Gordon,  6  Taunt.  AAA ;  1  Sound.  285,  note  5.    But  after  ver- 
dict, if  no  evidence  has  been  given  on  some  of  the  counts,  and  the  verdict 
Jias  been  taken  generally,  it  may  be  amended  according  to  the  evidence  by 
leave  of  the  Judge  who  tried  the  cause  j  and  the  objection  of  the  misjoinder 
removed.    Harris  v.  Davis,  Mich.  T.  1818,  Nov.  9,  is  to  the  same  effect. 
This  was  an  action  agtunst  tiie  defendant  for  nosing  a  road,  so  as  to  occa-    \niere  there  is 
aion  an  injury  to  the  plaintiff's  adjoining  close,  and  was  tried  before  Hoi"  .  a  misjoinder  of 
r^d  J.  at  the  Summer  Assizes  at  Hereford,  when  a  general  verdict  was  ob-    counts,  and  one 
tained  for  the  plaintiff,  and  general  damages  assessed.     Campbell   now    J^V^  ^  P*^* 
moved  for  a  rule  to  arrest  the  judgment,  or  else  to  set  aside  the  verdict    ^^  partly  in 
and  have  a  new  trial.    The  first  count  was  partly  in  case  and  partiy  in    trespass,  and 
trespass.    The  second  count  was  entirely  in  trespass.    The  declaration    another  count 

stated  in  the  first  count,  that  the  defendant  wrongfully  raised  tiie  road    *»  entirely  in 
,  _  ,       •  —o      J  trespass,  and 

with  earth,  and  this  g^evance  was  in  case ;  but  the  count  proceeded tostate    ^^  evidence 

that  the  defendant  wrongfully  placed  and  laid  earth  on  the  hedge,  and  con-    was  given  as  to 

chided  that  by  reason  thereof  cattie  strayed  into  the  pliuntiff's  close.    The    the  acts  of  tres- 

aecond  count  was  entirely  in  trespass,  for  choking  up  the  hedges.  P^»  'ftek^' 

HoJroyd  J.    The  trespass  was  not  proved.    The  earth  was  only  put  on    «MQ^mlly  may 
the  road,  not  agunst  the  hedge,  and  was  only  sloped  down.  be  amended  ac- 

Ahbott  J.  The  second  count  is  clearly  framed  in  trespass.  However,  cording  to  the 
no  evidence  seems  to  have  been  g^ven  on  tMs  count,  and  then  the  plaintiff  evidence* 
could  prevent  you  from  deriving  any  benefit  from  this  motion  by  amend- 
ing the  verdict  and  confining  it  to  that  part  of  the  declaration  on  which 
eiddence  was  given.  The  Judge  who  tried  the  cause,  directed  the  jury 
not  to  consider  the  trespass.  You  are  at  liberty  to  take  a  rule  to  arrest  the 
judgment  if  you  think  fit,  but  it  will  only  produce  a  contrary  motion  on  the 
part  of  the  plaintiff,  who'renutting  the  damages  on  tiie  second  count,  will 
heintitled  to  the  verdict,  and  damages  on  that  part  of  the  declaration  on 
^hich  alone  any  evidence  was  given. 

CampbeU  then  stated  grounds  on  which  he  moved  to  set  aside  the  ver- 
^ct,  and  obtain  a  new  trial.    But  the  Ck>urt  finally  granted  a  rule  nisi  for 
«uresting  the  judgment.  4  T.  R.  794.  Vide  etiam,  Sutton  v.  Clarke,  6  Taunt, 
Bep.29, 
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18 19-        had  been  words  introduced  into  those  counts  which 


Bull,  gekt.  ought  not  properiy  to  have  appeared^  but  being  mere 
oKs,  &c.  yjg  j^jj  useless  words,  they  might  properly  be  rejected. 
Me£xjb.  It  had  been  admitted  on  the  part  of  the  defendant,  that 
if  the  words  had  been,  ''that  he  undertook  and  agreed/' 
then  there  would  have  been  no  objection  to  the  decla- 
ration. That  was  a  very  nice  &Kkd  subtle  distinction, 
which  the  Court  would  hardly  adopt.  It  required  very 
nice  criticism  to  find  out  the  diflference  between  "«n- 
\  dertook  and  agreeJ^*  and  "  undertook  and  promised/* 
There  was  no  solid  or  substantial  difference  in  the^e 
terms.  .  In  the  very  case  xeferf ed  to,  it  was  held  that  in 
an  action  upon  a  concessit  solvere,  the  word  agreed  was 
equivalent  to  promue.  If  then  the  word  agreed  be  equi- 
valent to  promise,  surely  the  word  promise  may  be  safe- 
ly held  to  be  equivalent  to  agreed,  &c.  WhaJ  then 
became  of  the  difference  between  these  two  words  in  a 
concessit  solvere.  Debt  will  lie  upon  a  promissory  note 
Bishop  V.  Young,  (a)  There  can  be  no  inconvenience 
in  stating  in  the  present  declaration  an  actual  positive 
existing  promise,  and  there  is  a  class  of  actions,  it  is 
well  known,  of  debt  on  promise.  It  is  qle^r  thjsit  the 
person  who. drew  these  counts,  ithougbt  itnecessaiy  to 
put  in  the  word  promise ;  but  as  that  word  was  merely 
idle  and.u&eless,  it.might.be  rejected  as  surplusage. 

Abbott  Ch.  J.  I  think  the  case  cited  in  support 
of  the  demurrer  is  .directly  in  point.  It  is  our  4uty  to 
discourage  all  innovations  in  the  forms  df  pleadings, 
where, there  is  no  occasion  for, any  alteration  (ft)  The 
differenee.'between  actions  of  assumpsit  and  actions  oi 
debt  is,  that  in  the  latter  execution  is  immediately 

(a)  2  J9of .  and  Pu//.  78. 

(b)  This  is  the  true  qualification  of  alterations  In  andent  forms :  see 
King  V.  Fraser,  6  East,  351,  2.  Where  an  ijnprovement  can  mani$ntiy  Ve 
introduced  with  advantage,  there  is  no  reason  wl^y  pleading,  like  other  arts 
and  sdences,  should  not  ameliorate;  and  accordingly  many  material  iiltertr 
tlons  have  of  late  been  introd^ped.  Se«  the  abore  ease,  and  1  SawuL^M^ 
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taken  out.     I  do  not  mean  to  say  that  there  arc  no  ex-        1819. 
ceptions  where  objection  might  be  made  to  that  course  brill  gkht. 
of  proceeding,  but  that  is  generally  the  practice  in  ac-      one,  &c. 
tions  of  debt.  I  am  of  opinion  in  the  present  case,  that       iocBLB. 
the  demurrer  is  well  founded,  and  that  judgment  must 
be  given  for  the  defendant. 

Bayley  J.  was  of  the  same  opinion ;  and  intimated, 
that  if  in  debt  on  a  quantum  meruit ^  or  in  other  cases 
where  a  sum  certain  was  not  declared  for,  execution 
were  issued  without  first  executing  a  writ  of  inquiry,  it 
might  be  ground  of  errpr,  or  at  least  would  be  irre- 
gular. 

HoLROYD  J.  There  are  several  cases  of  actions  of 
debt,  in  which  a  writ  of  inquiry  would  be  requisite 
where  there  is  judgment  by  default,  as  in  debt  fot  fo- 
reign money.  Then  there  must  be  a  writ  of  inquiry  to 
ascertain  the  value  of  the  money  in  English  money. 
Many  other  instances  may  be  put,  in  which,  though  by 
letting  judgment  go  by  default  the  defendant  may  ad- 
mit a  contract  in  substance,  as  stated,  yet  he  does 
not  necessarily  admit  that  the  exact  sum  of  money 
is  due.  I  agree  with  the  rest  of  the  Court  in  thinking 
that  this  declaration  is  bad,  and  that  the  case  referred 
to  is  precisely  in  point. 

Judgment  for  the  defendant  (a). 

(a)  Best  J.  was  absent. 

Jn  the  Matter  of owe  of  the  Justicbs  of 

the  PEACE^r  the  Ctmnty  ^Bedford.  iVwioeS! 

JgLOSSETT  Serjeant,  moved  for  a  rule  to  shew  ^^yj^^f^ 
cause  why  a  writ  of  mandamus  should  not  be  compdi  a  Ma- 
issued,    directed  to  a  magistrate  for  the  county  of  ^^^po£^ 

tions  taken  before  him  on  a  charge  of  felony,  for  the  purpose  of  founding  an  indtetment  of 
peijnry  agunst  the  deponents :  the  magistrate  must  be  subpoenaed  to  produce  the  oeposi- 
Uons,  which  may  be  read  in  evidence  before  the  grand  jury,  (a) 

(«)  But  fin  the  case  of  the  King  v.  Smiiky  Stra,  126,  a  rale  was  ipraated 
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Ex.PARTe    A 

Justice  of 
THE  Peace 

FOR  THE 

County  of 
Bedford. 


Bedford,  commanding  him  to  produce  certain  deposi- 
tions taken  before  him,  on  a  charge  of  felony,  in  order 
to  enable  the  party  against  whom  the  complaint  was 
made  to  institute  a  prosecution  against  the  deponents 
for  perjury. 

Abbott  Ch.  J.  This  is  an  application  completely 
without  precedent ;  and  as  no  case  is  cited  in  support 
of  it,  I  see  no  reason  why  we  should  assume  a  power 
which  it  does  not  appear  the  law  has  afforded  us.  I 
am  not  aware  of  any  thing  at  all  analogous  to  such  a 
motion.  We  have  no  power  to  issue  a  mandamus  to  a 
magistrate  for  any  such  purpose  as  that  stated  at  the 
bar. 

Bayley  J.  You  may  subpoena  the  magistrate 
before  the  grand  jury,  and  from  hearing  the  depositions 
taken  before  him  read,  the  grand  jury  may  make  a  pre- 
sentment. 

Rule  refused. 

after  time  had  been  taken  to  deliberate,  to  compel  a  justice  of  the  peace  to 
cause  an  examination  taken  before  him  to  be  produced  at  the  trialf  and 
to  give  the  party  a  copy  in  the  mean  time :  and  in  Welch  y.  Richarity 
Barnes,  468.  in  an  action  for  a  malicious  prosecution,  a  rule  was  obtained 
for  the  committing  magistrate  to  shew  cause  why  he  should  not  permit 
the  plaintiff  to  inspect  and  take  a  copy  of  the  information  at  his  own  ex- 
pence,  and  cause  the  original  information  to  be  produced  at  the  trial ;  and 
after  cause  shown,  the  rule  was  made  absolute  on  the  authority  of  the 
case  in  1  Stra,  The  practice  and  authorities  are  stated  in  Chitty*s  Crim. 
Law,  1  vol,  88-9,  577,  585. 


Barnard  and  another,  Executors  o/* Barnard  the 

Eldery  against  Higden. 


nn  HIS  was  an  action  for  money  had  and  received  by 

When  a  plain-      i  '^ 

tilTySuedasEx.  the  defendant  to  the  use  of  the  plaintiff's  testator 

d^t,whkhap.   ^^  ^^^  life-time.     At  the  trial,  an  account- book  was 

pearedon  the  trial  to  be  claimable  if  at  all  in  the  character  of  surviving  partner  of  the  deceased, 
and  was  nonsuited ;  the  Court  refused  to  refer  it  to  the  master  to  tax  the  defendant's 
costs,  it  beiag  doubtful  whether  justice  would  be  done  by  such  an  order.  («) 

.    . .  r  ■■   M  ■  ^^  I  ■!■■■■■  -|-^--      ^ . — 

{a)  See  1  ^.  &  /i.  386.  and  other  cases,  post.  An  executor  is  liable  to 
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produced,  shewing  the  stale  of  the  Accounts  between         1819. 

the  parties ;  by  which  it   appeared  that   the  present         agtthut 

■ — - — - — — Ba&na&dand 

costs  on  a  judgment  of  non  pros,  and  if  these  be  any  ground  for  relieving       akother, 
him  from  the  payment  of  costs,  he  should  apply  to  the  Court  for  leave     ^^  Ba«ward 
to  discontinue  without  payment  of  costs.    Anon.  Hil,  Term,  1817.  Feb,  tigmnsi 

12.    On  a  former  day  anile  nisi  was  obtained,  calling  on  the  defendant  to         Hioden. 
shew  cause  why  the  master  should  not  review  his  taxation  of  costs,  on  the 
ground  that  he  had  allowed  the  defendant  the  costs  of  a  nonpros,  the  plain-    An  executor  is 
tiff  being  an  executor.   Littledale  shewed  cause  against  the  rule,  contend-  .    ^^  ^  ^^^^ 

ing  that  an  executor  is  liable  to  costs  on  a  nonpros, ;  and  referred  to  the     g^^f  .  |f  i^e 
cases  in  Haws  v.  Saunders^  3  Burr.  1585 ;    Higgs  v.  Wany,  6  T.  R.  654,    wishes  to  be  re- 
Tidtl,  6th  ed.  1013.  3  J5to.  &  Pul.  1 17.  But  Lord  EUmborougk  Ch.  J.  said,    ^®^®^, ^P^  ,^ 
that  that  point  was  too  clear  to  be  disputed.     Oiffhtrdy  contra,  in  support  i '  ^  ^j^^ 

of  the  rule,  dbtinguished  the  cases  referred  to  by  Littledale,  and  observed    Court  for  leave 
that  in  Howes  v.  Saunders,  2  Burr,  1584.  the  rum  pros,  was  signed  for  want    to  discontinue 
of  declaring  in  due  time ;  and  that  in  Higgs  v.  Mooring,  6  T.  R.  654.  the    without  pay- 
defendant  demurred  to  the  plaintiff's  action,  and  the  plaintiff  not  having    ™ 
joined  in  demurrer,  the  defendant  signed  judgment  of  nonpros.  But  in 
this  case  the  action  was  brought  on  a  bond,  and  circumstances  prevented  the 
plaintiff  from  proceeding.    Those  cases  were  founded  on  the  wilful  laches 
of  the  pliuntiff.    Bayley  J.  It  is  settled  that  an  executor  is  liable  to  the 
costs  of  a  nonpros.  Abbot  J.  The  plaintiff,  if  he  wished  to  have  been  re- 
lieved, should  have  applied  to'thc  Court  and  endeavoured  to  obtain  leave 
to  discontinue,  and  then  he  would  have  filed  an  afSdavit,  and  the  other 
party  would  have  had  an  opportunity  of  an9wering  it  or  not.    Rule  dis- 
charged. 

An  executor  is  liable  to  costs  on  a  discontinuance,  if  he  has  knowingly 
brought  a  wrong  action.  Harris  v.  Jones,  3  Burr.  1451.  1  Sir  W.  Bla.K. 
451,  S.  C.  Melkuisk  v.  Mmtnder,  2  New  Rep.  72.  Tiddy  1013.  but  othtf- 
wise  not.     Id.  ibid.  Baynhan  v.  Matthews,  2  Stra.  871. 

An  executor  when  defendant  is  not  liable  to  costs,  de  botds  proprius  if    On  a  judgment 
he  plead  pleiie  ad^nitustravit  or  plene  admittistravit  prater,    and  the  plaintiff    of  assets  quan- 
admitting  the  truth  of  the  plea,  takes  judgment  of  assets  quando  acciderini;         ''"^    ,     I 
but  judgment  may  nevertheless  be  given  for  costs  de  bonis  testatoris.   De    ^^  executor  of 
7Vzj/e/ against  ^TMfrocie,  tAmimstr &\jot,  J oaquimAndr ode,  ilficA.  Term,  58     a  judgment  out- 
Qeo.  3.  1817,  28th  of  Nov.    Assumpsit  on  a  promissary  note  made  by  the     standing,  and 
intestate.    Plea  of  judgment  recovered  in  King's  Bench  agidnst  the  de-    J^S^fvg  Dioj^ri* 
ceased  by  another  creditor  to  the  amount  of  910/.  and  pkne  adnUnistraoit    jg  entitied  to 
pr€Bter,  a  sum  insufficient  to  satisfy  that  judgment.  The  phdntilT  prayed    costs  de  bonis 
judgment  for  assets  mfutwro.  Littledale  on  a  former  day  obtained  a  rule  to    testatoris, 
shew  cause  why  it  should  not  be  referred  to  the  master  to  see  what  was  due 
for  principal  and  interest  on  the  promissory  note,  and  also  to  tax  the  plain- 
tijf  his  costs,  and  why  the  plaintiff  should  not  be  at  liberty  to  sign  final 
judgment  without  executing  a  writ  of  inquiry ;  relying  on  Deame  y.Grimpy 
2  Sir  fK  Blachstone's  Reports,  1275.  where  it  was  sud  that  the  plaintiff  in 
a  case  of  this  nature  is  entitied  to  have  his  costs  eventually  de  bonis  tes- 
tatoris. 

Ckitty  shewed  cause,  and  suhmitted  that  the  defendant  was  not  liable  to 
costs  upon  the  plea  of  pfene  adminiftravit,  the  plaintiff  banng  admitted  the 
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or  Baavabj), 
ngmimt 


18 19-  plaintiffs  were  partners  with  their  father  in  his  life- 
Bakkard  and  time,  their  names  being  used  as  members  of  the  firm, 
ANOTHEft,  although  they  had  no  personal  interest  in  those  ac- 
counts ;  and  it  appeared  further  that  a  commission 
of  bankrupt  had  been  issued  against  the  plaintiffs  and 
their  other  partner,  and  that  the  defendant  had  settled 
and  adjusted  all  the  accounts  with  the  assignees,  and 
it  was  sworn  that  the  defendant  verily  believed  the 
plaintiffs  well  knew  the  state  of  the  accounts,  and  were 
informed  by  defendant  that  there  was  no  claim  upon 
him.    The  plaintiffs  were  nonsuited. 

Denman  last  Term  moved  for  a  rule  to  shew  cause 
why  the  defendant  should  not  be  allowed  his  costs  in  this 
action  to  be  taxed  by  the  master,  conteijiding  that  the 
plaintiffs  might  have  sued  in  their  own  right  as  surviv- 
ing partners  of  their  fatiier,  and  that  the  expedient  of 
suing  as  executors,  was  a  mere  fraud,  to  deprive  the 
defeadajQjt  of  his  costs^i 


Reader  now  shewed  cause^  and  said  it  ws^s  true  that 
the  |Haintiffs  were  nonsuited  at  the  trial,  on  the  pro- 
duction of  the  pass-book,  between  these  parties  and 
the  defendant ;  in  which  pass-book  the  present  plain- 
tiffs cappeared  as  partners  with  their  father,  for  their 
names  were  used  as  such ;  but  in  point  of  fact,  they  had 

truth  of  the  plefiand  takeu  judgment  of  assets  in /t^ro;  and4ie  referred 
to  Noett  v.  Nebon,  2Saimi.2^7.  Tidd'sJPrac,  6th  ed.  1014.  ffullockon 
Ck>9t8, 2d  ed.  208.  and  to  the  forms  in  LU,  Entr,  475.  TitWa  Forms,  4th  ed. 
2201.  .wid  Tidd^t  Practice^,  Cfth  ed.  1014.  nete  <•  The  Court  .held  tl»t 
though  the  defendant,  the  administrator,  was.pot  jk^oiommy  liable  to  p»7 
costs,  yet  that  the  pliuntiff  wee  .entitled  to  be  paid  U$  ^costs  out  of  the 
estate. of  the  d^^j^ased,  and  that  there-was  no  reason  wliy  a  poison  ff^ 
had  IV  lawful  dimpn  the  estate  shouM  be  depivred  of'tbe.  costs  incuire^iD 
recoYedog  his  d^bt.and,^cprii^.aj^referenoe  byp^K^eedinguntUl^^ 
obtained  jitdgmisnt  to  be  j;)aid  out  of  future  afisets.  {[Tbevefofe  .thougli  the 
executor- ^^!as  not  liable  de  bonis  propnusy  jf<M:  that  judgment  might  v^ 
be  for  costs,  to  be  recovered  de  bonis  testatoris  quando  acciderinty  and  that 
ihevefore  the  nileshouM  be«bsolute,  and'thfiiCQstis.QfLthe-Applicati^ 
•ost&ln  the  cause^  and  not  to  affect  the  defendaot^enon^Uy. 
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no  interest  in  the  transaction,  and  therefore  he  contended         18 19* 
that  the  ground  upon  which  this  motion  was  made   Barnard  and 

completely  failed.  Exkcutom 

OF  Barnard^ 
Denman  in  support  of  his  motion,  now  proposed       ^^^^^^ 

to  shew  by  affidavits  that  this  action  might  have 
been  brought  by  the  plaintiffs  in  their  own  rights 
and  that  they  knew  that  the  debt  had  been  satis- 
fied, and  that  they  were  proceeding  vexatiously ;  and  if 
so,  the  cases  of  Comber  v.  Hardcastle  (a)  and  Grim- 
stead  V.  Shirley  (b)  were  decisive  authorities  in  favour 
of  this  Application. 

The  Court  was  at  first  strongly  disinclined  to  re- 
ceive affidavits  for  this  purpose ;  but  for  the  sake  of 
the  argument,  and  to  prevent  the  expence  of  another 
motion,  they  allowed  Denman  to  go  into  them. 

The  affidavits  stated  that  the  plaintiffs  and  their 
father,  the  testator,  were  in  partnership  together  pre- 
vious to  the  year  1814,  in  which  year  a  separate  com- 
mission of  bankruptcy  was  sued  out  against  one  of 
the  plaintiffs,  on  which  occasion  the  defendant  and  all 
the  partners  in  the  firm  balanced  and  settled  their  ac- 
counts respectively.  The  affidavits  went  on  to  state  as 
a  further  objection  to  the  plaintiffs*  right  to  sue  as  ex- 
ecutors, the  belief  of  the  defendant  tliat  the  debt 
claimed  in  this  suit,  even  supposing  it  still  existed, 
was  not  recoverable  by  the  plaintiffs  as  executors,  but 
if  recoverable  at  all  was  recoverable  by  the  assignees, 
under  the  separate  commission  So  that  tlie  plaintifl^ 
well  knew  they  had  no  right  to  sue  ait  all,  "but  still 
less  in  the  character  of  executors. 

DemiMtn  therefore  contended,  that  these  circum- 
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(6)  2TduM,  116.  and  Bee  Ho/Kf  v.  SnUthy\^East,2^Z'y  Zachariahv^ 
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Barnabdaxd 

AKOTHER, 

Executors 

OF  Barnard, 

against 

HlODEN. 


Stances  brought  the  care  precisely  within  the  decision 
in  Comber  and  Haricasth.  He  submitted  that  the 
Court  would  hesitate  before  they  laid  down  a  rule 
which  would  sanction  a  plaintiff  in  describing  himself 
as  executor,  in  order  to  exempt  himself  from  costs. 


Abbott  Ch.  J.  If  we  were  to  direct  a  taxation  of 
costs  for  the  defendant  in  this  case,  I  cannot  help  think- 
ing that  our  decision  would  be  erroneous  ;  for  I  do  not 
think  this  is  a  case  w^ithin  the  statute  of  23  H.  8.  c.  15. 
giving  the  defendant  costs.  I  do  not  consider,  that  in 
making  an  order  such  as  that  which  we  are  now  called 
upon  to  make,  we  should  be  acting  properly  ;  for  when 
the  whole  matter  comes  to  be  discussed,  it  may  be  ex- 
tremely questionable  whether  such  an  order  would  be 
according  to  the  justice  of  the  case ;  and  we  ought  to 
be  perfectly  satisfied  that  we  should  be  doing  justice 
before  we  acted  upon  the  decision  in  the  Court  of 
Common  Pleas.  In  taking  upon  ourselves  such  a  juris- 
diction, we  ought  to  be  well  assured,  that  the  defendant 
is  really  entitled  to  costs ;  but  I  do  not  think  this  a 
case  in  which  we  ought  to  be  called  upon  to  grant  this 
application* 


Bayley  J.  The  case  of  Grimstead  v.  Shirley,  is  dis- 
tinguishable from  this  ;  because  there  it  clearly  appear- 
ed that  the  plaintiff  having  sued  as  executor,  added 
a  count  stating  a  cause  of  action  for  which  he  might 
have  declared  in  his  own  right.  Before  the  statute  of 
Glocester  a  defendant  had  no  right  to  costs  at  common 
law.  The  statute  of  Henry  the  8th,  gives  the  defend- 
ant costs  in  cases  where  the  plaintiff  is  non-suited; 
but  that  statute  speaks  only  of  contracts  made  between 
the  plaint^  and  another  person,  and  does  not  apply  to 
an  action  at  the  suit  of  an  executor  upon  a  supposed  con- 
tract with  the  testator;  and  this  distinction  was  hinted 
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at  by  the  Court  in  Strange  (a).     I  recollect  a  case,  in         1B19- 
which  an  action  having  been  brought  for  diverting  a    BAmKASDAVD 
water-course,  against  a  tenant  who  was  a  very  poor     Executors 
person ;  and    upon   an   appbcation  to    the   Court   of  op  Barward, 
Common  Pleas,  the  Court  obliged  the  landlord  to  pay       Hiodek. 
the  costs,  though  he  was  no  party  to  the  suit ;  but 
there  the  costs  were  awarded  on  the  ground  that  the 
defendant  was  merely  a  nominal  party,  and  was  sued  as 
tenant,  the  landlord  defending  him  (6).     I  think  how- 
ever the  present  case  is  too  doubtful  to  call  upon  the 
Court  to  interfere. 

HoLROYD  J.  was  of  the  same  opinion. 

Rule  discharged. 

(o}  Marthv,  YeUowly^  2  Stra,  1107-8;  Tattersalir.  Groate^  2  Bos.  Sf 
Pul.  255,  per  Lord  Eldimy  C.  J . 

(6)  yide  Doe  dcm.  Locke  v.  Franklin,  7  Taunt.  9 ;  2  Lev,  (16  ;  6  Mod. 
309;  Runn.  Eject.  417;  Nil  key  v.  Burt,  7  Taunt.  4^;  Webb  v.  rfard, 
7  T.  R.  296  ;  3  M.Sf  S.  283 ;  6  7'mint.  123. 


BiRKETT  and  others  against  Willan  and  others.     j^^J^^lk, 


R. 


COMYN  moved  for  a  rule  to  shew  cause  why  the   Where  a  new 

lit  11.  1  .        1  •    ^  t"*l  i*  granted 

master  should  not  be  directed  to  review  his  tax-   after  verdict  for 
ation,  and  allow  the  plaintiff  the  costs  of  a  former  trial   on^he^gro^d 

of  a  misdirection  of  tlie  Judge,  and  such  rule  is  silent  as  to  costs,  and  the  plaintifif  succeeds 
on  ihm  second  trial  of  the  cause,  he  is  not  entiUed  to  the  costs  of  the  first  trial,  (a) 


(a)  Where  the  rule  is  silent  as  to  eosts,  and  a  second  trial  takcB  place, 
the  coits  of  the  first  trial  are  never  allowed  in  K.  B.  whichever  way  the  ver< 
diet  may  be  found  on  the  second  trial,  Jackson  v.  Hallum,  ante,  20  and  22, 
per  Bayley  J.  and  cases  there  cited.  In  general,  where  the  plaintiff  sub- 
mits to  a  nonsuit  in  consequence  of  the  direction  of  the  Judge,  the  Court 
wiU  grant  a  rule  for  the  nonsuit  to  be  set  aside  and  a  new  trial  had,  expressly 
without  costs.  Harris  v,  Butterlei/y  Cowp.  483 ;  Pochin  v.  Pawley,  1  Bla. 
Rep.  670.  And  the  same  has  been  done  in  other  instances.  Buscall  v. 
^«»y>  3  WiU.  146,  C.  P.  Rackham  v.  Jesup,  3  WiU.  332.  So  in  Edi€  Y.^the 
East  India  Company,  Sayer's  Law  of  Costs,  ed.  1768,  p.  158.  1  Bla.  Rep. 
298,  S.  C. ;  2  Bwrr.  1216,  S.  C.  where  a  verdict  for  the  plaintiff  was  set 
aside,  on  the  ground  of  evidence  having  been  admitted  at  the  trial  of  the 
usage  and  custom  of  merchants,  the  Court  set  aside  the  verdict  without 
costSw  And  in  Howorth  v.  Samuel,  Hil.  T.  1818,  Feb.  10,  MSS.  it  was  laid 
down  by  Lord  ElUnbarougk  C.  J.  that  in  all  cases  where  the  jury  have 
given  a  perverse  verdict,  the  Court  will  grant  a  new  trial  without  costs. 

2  U 
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of  this  action,  the  verdict  obtained  bv  the  defendant 
on  that  occasion  having  been  set  aside  on  the  ground 
of  a  misdirection  of  the  learned  Judge  by  whom  the 
cause  was  tried,  and  a  new  trial  awarded,  in  which  the 
plaintiff  succeeded,  and  obtained  a  verdict.  The  mas- 
ter in  taxing  costs  had  only  allowed  the  plaintiffs  the 
costs  of  the  second  trial.  He  admitted  that  it  was  a 
general  rule,  that  where  a  plaintiff  is  nonsuited,  or  the 
verdict  is  found  against  him,  he  is  not  entitled  to  costs :; 
but  he  submitted  that  this  case  was  distinguishable  from 
that  general  rule,  inasmuch  as  a  new  trial  had  been 
awarded  on  the  ground  of  a  misdirection  in  point  of 
law  by  the  learned  Judge  who  presided  at  the  first ;  for 
the  plaintiff  on  that  trial  did  not  fail  in  recovering  a 
verdict  from  any  fault  of  his  own.  No  authority  un- 
doubtedly was  to  be  found  in  support  of  the  motion. 
But  suppose  instead  of  moving  for  a  new  trial,  the  plain- 
tiffs had  tendered  a  bill  of  exceptions  to  the  learned 
Judge's  direction,  and  that  the  latter  had  sealed  it; 
and  upon  a  writ  of  error  being  brought,  a  venire  de 
not70was  awarded,  he  submitted  that  the  plaintiff  would 
Btand  in  the  same  situation  as  if  the  jury  had  found 
for  him  upon  the  first  trial.  It  is  said  in  a  note  to  Mr. 
Serjeant  Williams*  edition  of  Saunders,  that  under 
such  circumstances  the  plaintiff  shall  be  put  in  the 
same  situation  as  if  he  had  succeeded  on  the  first  trial; 


(Pochinr,  Pawley,  1  Bla,  Rep.  670$  Phillips  x.  Fnvler,  Comyn  Rep.  525; 
Barnes f  441;  fVUles,  448.)  but  that  where  the  verdict  proceeds  from  a  mistake. 
or  error  in  the  jury,  the  new  trial  is  granted  on  payment  of  costs  ;  even- 
tually the  Court  directed  under  the  particular  circumstances  of  the  CMKf 
that  the  costs  should  abide  the  event.— See  also  Hale  v.  Cove,  1  Stra.  642; 
Maerow  v.  HuB,  1  Burr,  12 ;  Bright  v.  Eynm,  1  Burr.  393-4  j  Tidd,  93^. 
Where  the  cause  w«s  taken  by  mistake,  the  Court  refused  to  make  thf . 
payment  of  costs  a  con<Ution  of  the  rule  for  a  new  trial.  Ethringtan  7< 
Kemp,  Bast,  T.  1815,  April  19.  Heath  moved  for  a  new  trial,  the  cans?. 
having  been  taken  as  an  undefended  one  by  mistake,  and  it  was  not  in 
the  paper.  The  Court  gra&ted  a  rule  nisi,  which  was  afterwards  made 
absolute.  TWc^,  contra,  endeavoured  to  mainUun  that  the  new  trial  should 
only  be  granted  on  payment  of  costs  ^  but  the  Cji^urt  did  not  aseenttpttoff 
argument. 
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and  for  this  several  authorities  are  cited.  In  a  late  case 
of  Jackson  v.  Hallam  {a)  it  was  held,  that  the  defend- 
ant having  applied  for  and  obtained  a  new  trial  after 
a  verdict  against  him,  instead  of  going  down  again  to 
trial  gave  a  cognovit  confessing  the  action,  he  was 
liable  to  pay  the  costs  of  the  former  trial. 


1819.. 

Bl&KETT 
▲WD  OTHBBi 
againsi 

WiLLAJf 
AMD  OTHERf. 


Per  Curiam.  The  case  last  cited  is  clearly  an  au- 
thority against  this  application,  because  there  the 
plaintiff  succeeded.  In  the  present  case,  it  is  admit- 
ted that  the  plaintiff  failed  in  tlie  first  action,  by  having 
a  verdict  found  against  him  ;  nothing  can  be  clearer 
than  that  he  is  not  entitled  to  the  costs  of  the  trial  in 
which  he  has  failed.  We  are  called  upon  to  suppose 
a  case  which  does  not  exist,  and  therefby  concede 
grounds  for  founding  this  motion.  The  practice  of 
the  Court  applicable  to  cases  of  this  description  has 
been  long  established,  and  we  ought  not  hastily  to 
break  in  upon  it.  The  rule  is  clearly  settled,  that 
a  plaintiff  who  fails  in  bringing  his  action  is  not  en- 
tilled  to  call  upon  the  defendant  to  pay  his  costs,  even 
though  he  afterwards  succeeds  upon  a  new  trial.  The 
case  of  Lickbarrow  v.  Mason  (b)  is  a  clear  authority 
upon  this  point,  for  there  it  was  held,  that  where  a 
venire  de  novo  is  awarded,  the  party  succeeding  is 
only  entitled  to  the  costs  of  the  second  triaL 

Rulerefuscd. 


(a)  Ante,  ID. 


TA)  6T.  R.131. 


Baildon  against  Fitter, 


Friday^ 
Nov:  19til. 


JfiEADER,  in  the  course  of  last  Term,  obtained  a   A  defendant 

JK%f  1  ,  ,  r  ^1     t        residing  withitt, 

rule  to  shew  cause  why  upon  payment  or  SI,  the   the  jurisdiction 
defendant  should  not  be  exempt  from  costs,  pursuant  Rg^sts^fOTth? 

city  of  Both,  is  entitled  to  be  sued  in  that  Court  for  &  debt  under  10/.  though  t£e.  cause  of 
actioB  Accnied  and  tlic  plaintiff  resid/^  ^aut  of  tlie  jurisdiction.    An4  if  such  an  action  bq 
brought  clsewaere,  the  Court,  on  motion^  wiU  deprive  the  plaintiff  of  costs.-  (a) 

Ttf)  The  Court  of  RequesU  for  the  city  of  Ltmdm  did  not  forraerty  ^  , 

^  U  (J 
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Baildok 

against 

PrrrER. 


Under  the 
London  Court 
of  Conscience 
act,  the  prac- 
tice is  to  stay 
proceedings,  on 
pajring  the 
money  without 
costs  and  not 
to  require  a 
Buggr^tion. 


The  defendant 
cannot  enter  a 
snggesdon  on 
the  roll  under 
the  Middlesex 
Court  of  Con- 
science act, 
where  a  ver- 
dict is  found  for 
Is.  damages,  on 
an  issue  taken 
upon  'a  plea  in 
abatement  of 
9nisnofner, 


to  the  45  Geo.  3.  c.  G?.  "  An  act  for  the  more  speedy 
and  easy  recovery  of  small  debts  within  the  city  of 
Bath,  and  the  liberty  and  precincts  thereof."  And  why 

hold  jiurisdiction  over  causes,  unless  both  the  plaintiff  and  defendant  were 
resident  in  the  city.  Brooks  r.  Moravia,  2  Hen.  Bla.  Rep.  220.  but  under 
the  39  and  40  G^.  3.  c.  104,  the  jurisdiction  of  thb  Court  is  extended 
to  debts  not  exceeding  5/.  due  to  any  person  or  persons,  whether  residing 
^vithin  the  city  or  elsewhere.  But  the  hanlship  which  this  provision  has 
imposed  on  plaintiffs,  has  been  the  subject  of  observation,  and  is  sud 
to  render  it  necessar}*,  that  the  Court  should  not  extend  the  methods 
of  redress  pointed  out  by  the  statute,  beyond  what  the  terms  of  it  will  strictly 
warrant.  Board  v.  Parker,  7  East,  50.  The  Birmingham  Court  of  Requests 
act  also,  (47  Geo.  3.  scss.  1.  c.  14,  loc.  and  pcrs.)  does  not  require  the 
plaintiffs  to  reside  within  the  jurisdiction,  or  the  cause  of  action  to  accrue 
there,  in  order  that  the  jurisdiction  of  the  Court  may  attach;  and  no  per- 
son to  whom  a  debt,  or  cause  of  action  of  a  certain  nature,  not  exceeding 
5/.  is  owing  from  a  person  resident  within  the  jurisdiction  of  that  Court, 
can  recover  any  costs  if  he  sue  elsewhere  than  in  that  Court.  Lees  r.  Ro- 
gers, 4  Taunt.  150;  Tidd,  989.  The  London  Court  of  Conscience  act  ex- 
tends to  actions  brought  against  attornies,  for  debts  not  amounting  to  5/. 
and  the  Court  in  such  a  case  will  grant  a  rule  for  staying  proceedings,  on 
payment  of  the  debt  without  costs,  without  obliging  the  plaintiff  to  enter 
a  suggestion  on  the  roll,  Robinsony,  Fickers  and  another,  7V>n.T.  1816,  Jn»t 
29.  Spankie  moved  to  stay  the  proceedings  in  this  case,  on  payment  of  the 
debt  without  costs.  He  stated  that  the  action  was  brought  against  an  at- 
torney for  less  than  5/. ;  that  the  attorney  resided  and  carried  on  business 
in  the  city  of  London,  and  within  the  jurisdiction  of  the  London  Court  of 
Conscience  act,  and  that  he  occupied  a  house  there  jointly  with  his  part- 
ner. He  contended  that  the  clause  extends  the  case  to  attornies,  notwith. 
standing  any  claim  of  privilege,  and  that  the  practice  was  to  stay  proceed- 
ings upon  paying  the  money  without  costs ;  for  there  was  nothing  in  the 
clause  respecting  attornies,  as  to  entering  a  suggestion  on  the  roll.  Comynt 
amicus  curia,  said  he  had  obtained  a  mle  in  that  form  this  Terra.  Holroj/d 
J.  at  first  asked  if  the  facts  should  not  be  entered  on  the  roll  by  way^ 
suggestion,  but  afterwards  a  rule  itisi  was  granted  in  the  terms  prayed.  And 
see  Dunstery.  Day  and  Smith,  8  East,  239  ;  Foott  v.  Coare,  2  Bos.  Si  Pui 
588  ;  Barney  v.  Tubb,  2  Hen.  Bla.3b\ ;  Lmvson  v.  Moggridge,  1  Ttmni.  397. 
And  a  suggestion  cannot  be  entered  under  the  stafSute  23^  Geo.  3.  c.  33< 
in  order  to  entitle  the  defendant  to  double  costs  after  judgment  by  de- 
fault and  writ  of  enquiry,  but  only  where  there  has  been  a  trial.  Harris  y- 
Lloyd,  4  M.SfS.\7\.  Tidd,993.  The  defendant  is  not  at  liberty  to  enter  a 
suggestion  on  the  roll,  under  the  Middlesex  Court  of  Consdence  aet, 
where  a  verdict  is  found  for  Is.  damages  on  an  issue  taken  on  a  plea  in  abate- 
ment of  misnomer.  fTelchen  v.  Le  Pelletier,  Hil.  T.  49  Geo.  3.  .^ttun^t 
for  money  had  and  received.  The  defendant  pleaded  misnomer  in  abate- 
ment, and  issue  being  taken  thereon,  a  verdict  was  obtained  for  the  plain- 
tiff, with  \s.  damages.  Gaselee  moved  to  enter  a  suggestion  on  the  roU 
under  the  Middlesex  Court  of  Conscience  act.  Garrow  and  Espinasu 
shewed  cause.  The  Court  held  that  the  act  did  not  apply  to  issues  of  this 
description,  and  diicharged  the  rule. 
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the  plaintiff  should  not  be  resfcramed  from  suing  out  ex-        18 19. 

ecution  in  this  cause.  ,, 

Baildon 

The  case  disclosed  upon  the  affidavits  was  this  :—  Pitter. 
The  action  was  in  assumpsit  upon  a  promissory  note 
made  by  the  defendant  in  London  for  payment  of  10/.  to 
a  tradesman  for  goods  sold  and  delivered  there^  and  there 
indorsed  to  the  plaintiff,  and  a  verdict  was  recovered  in 
this  Court  for  8/.  at  the  second  Sittings  in  last  Term. 
The  plamtiff  and  defendant  resided  in  London  when 
the  cause  of  action  arose  there,  but  the  defendant  after- 
wards removed  to  the  city  of  Bath,  and  resided  there 
at  the  time  the  action  was  commenced  ;  and  the  ques- 
tion was,  whether  the  plaintiff  was  to  be  deprived  of 
his  costs  by  virtue  of  the  45  Geo.  3.  c.  67. 

Chitty  now  shewed  cause  against  the  rule,  and  con- 
tended that  the  action  was  well  brought  in  this  Court, 
and  that  there  was  nothing  in  the  provisions  of  the  Bath 
Small  Debt  act,  which  could  compel  the  plaintiff  to 
sue  the  defendant,  within  the  local  jurisdiction.  He 
submitted  that  the  act  was  passed  solely  with  a  view 
to  the  recovery  of  small  debts  contracted  in  the  neigh- 
bourhood of  Bathf  as  appeared  from  the  preamble  of 
the  act.  The  motion  was  founded  upon  the  47th'  sec- 
tion of  the  act,  which  though  general  in  its  terms,  must 
y«t  be  considered  as  supposing  that  the  debt  had  been  con- 
tracted within  the  jurisdiction  of  the  inferior  Court,  which 
was  not  the  case  here ;  and  the  Court,  in  construing  this 
act  of  parliament,  must  look  to  the  policy  and  object 
which  the  legislature  had  in  view.  The  Court  would 
not  extend  the  operation  of  this  statute,  unless  there 
were  words  which  clearly  and  distinctly  comprehended 
this  case.  If  the  Court  were  to  consider  the  jurisdiction 
of  this  inferior  Court  as  extending  to  the  recovery  of 
debts  contracted  out  of  its  limits,  such  construction 
of  the  act  would  lead  to  the  most  mischievous  conse- 
quences.    Suppose  a  defendant  contracting  a  debt  in 
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1819*         Yorkshire,  chose  to  go  and  reside  in  Bath,  would  the 
Baildok       Court  say,  that  the  plaintiff  was  bound  to  carry  his 
riTTEB.        witnesses  from  the  former  to  the  latter,  in  order  to  re- 
cover his  debt  f  and  yet  such  was  the  proposition  to  be 
contended  for  on  the  part  of  the  defendant.    The  act 
gave  the  Court  no  power  of  compelling  witnesses  out 
of  the  jurisdiction  to  attend,  so  that  the  plaintiff  might 
be  totally  unable  to  prove  his  debt.     In  Bac,  Ab.  tit. 
Courts,  D.  4.  and  in  RoL  Ab.  545,  6,  it  is  laid  down, 
that  the  jurisdiction  of  inferior  Courts  is  to  be  construed 
strictly,  and  that  such  Courts  have  no  cognizance  over 
debts  contracted  out  of  their  limits.  S.P.  1  Leo.  50.   In 
Trevor  v.  Wall  (a)  it  was  held,  that  in  an  inferior  Court 
the  declaration  must  allege,  that  the  money  was  had 
and  received  within  the  jurisdiction,  as  well  as  that  the 
defendant  promised  to  pay  it.     In  furtherance  of  hii 
argument  he  also  cited  Rex\,  Danser  (6). 

Bayley  J. — That  was  the  case  of  a  common  la!f 
Court  extended  by  an  act  of  parliament,  and  conse- 
quently does  not  affect  the  present,  which  is  a  Court 
entirely  new,  and  owing  its  origin  to  the  act  of  par- 
liament. 

Reader,  in  support  of  the  rule.  The  Court  of  Re- 
quests at  Bath  derives  it  authority  from  this  act  of 
parliament,  and  therefore  all  the  arguments  which 
might  arise  from  decisions  referable  to  inferior  Courts 
of  common  law  jurisdiction,  have  nothing  to  do  with 
the  present  case.  Where  a  new  Court  is  created  by 
act  of  parliament,  its  authority  must  depend  entirely 
upon  the  construction  of  the  act  which  gives  it  juris- 
diction. The  Court  therefore  in  deciding  the  present 
question  must  have  reference  only  to  the  act  of  parlia- 

(fl)lT.R.  151,  (6)  6T.R.  242. 
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ment  under  consideration.      Whatever  observations         1819. 
therefore  may  arise,  as  to  the  hardship  of  the  plaintiffs       baxldon 
case,  cannot  be  taken  into  the  account  in  deciding       p^*^, 
this  question  ;  but  even  such  arguments  would  be  of 
little  avail,  because  the  plaintiff  himself  might  have 
gone  to  Bath  to  prove  his  own  case,  and  therefore  he 
could  not  labour  upder  the  same  difficulty  to  which 
he  would  be  subject  in  the  superior  Courts  of  JVestmui- 
ter  Hall,  where  he  could  not  be  a  witness  in  his  own 
cause.     This  question  turns  upon  three  clauses  of  the 
act :  the  first,  twelfth,  and  twenty-second.    The  sim- 
ple question  is,  whether  this  was  a  debt  recoverable 
under  the  last  mentioned  clause  within  this  jurisdic- 
tion.    By  that  clause  it  is  provided,  "  that  any  debt  or 
debts  due  to  any  person,  whether  such  person  shall  re- 
side within  the  jurisdiction  of  the  said  Court  or  not, 
shall  be  recoverable  against  any  debtor  resident  within 
the  said  jurisdiction."     Upon  this  clause  therefore  the 
whole  case  depends.     As  to  the  observation  founded 
upon  s.  43,  by  which  a  power  is  given  to  the  inferior 
Court  to  summon  witnesses  resident  only  within  the 
jurisdiction,  such  observation  can  have  no  weight  in 
the  case,  because  the  same  objection  would  arise  even 
in  cases  before  the  superior  Courts,  if  a  witness  chose 
to  remove  out  of  the  reach  of  their  process.    This 
Court  has  no  power  to  compel  the  attendance  of  a 
witness  residing  out  of  its  jurisdiction,  and  therefore 
the   objection  relied  upon  would   apply  with  equal 
weight  to  the  jurisdiction  of  every  Court  in  the  king- 
dom, whether  local  or  general.  * 

Abbott  Ch.  J.  We  cannot  look  to  the  policy  of 
acts  of  parliament  of  this  description,  or  to  the  motives 
of  the  legislature  for  their  enactment ;  nor  can  we  at- 
tend to  the  particular  inconveniences  that  may  arise 
in  the  course  of  their  operation.  We  must  give  effect 
to  the  plain  language  of  the  legislature,  according  to 
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I8I9.  the  fair  interpretation  of  the  words  of  the  act.  It  seems 
Baildon  ^o  ^^>  *^2i^  ^^^  language  of  the  l6th  section  is  too  large 
^TnL  ^^  admit  of  any  doubt.  It  puts  the  jurisdiction  of  the 
commissioners  upon  the  residence  of  the  defendant,  where 
the  sum  to  be  recovered  does  not  exceed  10/.  By  this 
section,  the  commissioners  are  entitled  to  decide  be- 
tween party  and  party,  in  all  these  enumerated  causes, 
where  the  amount  does  not  exceed  10/.  Then  comes 
the  22d  section,  which  enacts,  "  That  from  and  after 
the  meeting  of  the  said  commissioners,  it  shall  and  may 
be  lawful  to  and  for  any  person  or  persons  (whether 
such  person  or  persons  shall  reside  within  the  jurisdic- 
tion of  the  said  Court  or  not),  having  any  debt  or  d^bts 
on  the  balance  of  account  or  otherwise  howsoever, 
not  exceeding  the  value  of  10/.  due  or  owing,  or  be- 
longing to  him,  her,  or  them,  in  his,  her,  or  their  own 
right,  or  in  the  right  of  any  other  person  or  persons,  or 
as  executor  or  administrators,  guardian,  assignee,  or 
trustee  to  any  person  or  persons,  or  due  or  owing  to 
him  as  chamberlain,  town-clerk,  or  other  officer  to  any 
body  corporate,  or  collector  of  any  rates  or  taxes,  or  as 
clerk  or  other  officer  to  any  commissioners,  or  to  any 
club  or  friendly  society  duly  associated  and  constituted 
by  the  statutes  in  that  case  made  and  provided,  or  ia 
any  other  manner  whatsoever,  inhabiting,  residing,  or 
being  within  the  said  city,  or  the  liberty  or  precincts 
thereof,  or  within  either  of  the  several  parishes^  8ic. 
as  aforesaid,  to  apply  to  the  clerk  of  the  Court  for  the 
time  being,  &c.'*  This  clause  first  limits  the  jurisdic- 
tion to  10/. ;  and  next  it  provides,  that  any  person, 
whether  residing  or  not  within  the  jurisdiction,  may 
cause  a  person  residing  within  the  jurisdiction  to  ap- 
pear to  a  summons  of  the  Court  to  answer  his  plaint 
or  suit;  and  then  follows  the  prohibitory  clause,  namely, 
the  47  th,  which  declares,  that  the  party  who  sues  in 
the  Courts  of  Westminster  Hall  for  a  debt  which  he 
might  have  recovered  in  that  Court,  shall  not  be  ^- 
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titled  to  his  costs.     It  is  impossible  for  us,  without         1819' 

adopting  too  narrow  an  interpretation  of  the  words  of       Baildok 

the  act,  to  say  that  this  plaintiff  might  not  have  sued       p'Jf^j. 

the  defendant  in  the  Court  of  Requests  below  ;  and  if 

he  might,  I  think  he  is  not  entitled  to  costs.     It  might 

be  very  fit  for  the  legislature  to  consider  whether  the 

prohibitory  clause  ought  not  to  contain  some  proviso, 

declaring  that  it  was  not  to  be  held  to  extend  to  the 

case  of  a  plaintiff  who  should  reside  beyond  the  limits 

of  the  jurisdiction.    That  however  not  being  done,  we 

are  bound  by  the  language  of  the  statute  to  say,  that 

this  was  a  debt  which  might  have  been  recovered  at 

Bath,  and  consequently  that  the  plaintiff  is  not  entitled 

to  costs. 

Bayley  J.  If  this  was  a  common  law  Court  which 
had  sought  to  extend  its  cognizance  to  subjects  of  a 
new  jurisdiction,  I  think  the  common  law  principle 
would  apply,  and  consequently  they  could  not  extend 
it  to  any  debt  not  arising  within  the  jurisdiction.  This 
however  is  a  Court  of  Requests,  constituted  by  a  spe- 
cial act  of  parliament;  and  looking  to  the  22d  section, 
it  appears  to  me  that  the  true  construction  of  the  act 
is,  that  it  extends  to  all  debts  under  10/.  wherever  con- 
tracted, provided  they  are  owing  from  parties  resident 
within  the  limits  of  the  commissioners'  jurisdiction. 

HoLRoYD  J.  1  am  of  the  same  opinion.  If  it  was 
the  intention  of  the  legislature  to  limit  the  jurisdiction 
of  this  Court  to  causes  of  action  arising  exclusively 
within  the  city  of  Bath  and  its  precincts,  I  -think  they 
would  have  used  words  to  carry  that  intention  ihto 
effect.  Having  however  given  a  jurisdiction  to  the 
commissioners  over  every  cause  of  action,  provided  the 
debtor  is  resident  within  the  city  or  its  precincts,  with- 
out confining  it  merely  to  causes  of  action  arising 
jrithin  the  jurisdiction ;  we  are  bound  to  give  effect  to 
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i8l&-  the  general  words,  tinless  "^e  could  sec  from  other  scc- 
BaildoW       *ion8  oif  the  act  of  parliament  something  to  restrain 

^«^  the  jurisdiction,  and  to  shew  that  it  was  the  intention 
of  the  legislature  to  restrain  the  operation  of  the  general 
clause.  There  are,  however,  no  other  claudes  restrain- 
ing the  intention  of  the  legislature,  and  1  think  we  are 
bound  to  give  etfect  to  the  intention  as  we  find  it  ex- 
pressed. 

Best  J.  It  may  be  extremely  inconvenient  for  a 
creditor,  residing  at  a  distance  from  Baihf  to  goto  that 
tity  for  the  purpose  of  suing  a  defendant  there  residing ; 
but  that  is  a  matter  not  for  us  to  decide;  for  it  appears 
to  me,  that  the  legislature  has  declared,  that  if  the  de- 
fendant be  resident  in  Bath,  wherever  the  cause  of 
action  arises  the  plaintiff  is  bound  to  proceed  against 
him  in  Bath,  if  the  debt  be  under  10/.  Wherever  Uie 
plaintiff  resides,  has  nothing  to  do  with  diis  question ; 
for  if  the  defendant  resides  in  Bath,  and  the  debt  be 
under  10/.  he  is  unquestionably  entitled  to  be  sued  in 
that  city.  That  may  be  attended  with  considerable 
inconvenience  to  the  plaintiff,  but  it  is  an  inconve- 
nience which  can  only  be  remedied  by  the  legislature. 
We  should  ilot  be  construing  the  act  of  parliament, 
but  legislating,  if  We  gave  it  a  different  cbiistrrietiOii. 
The  objection  stiggested,  that  this  inferior  jurisdiction 
has  no  power  to  compel  the  attendance  of  witnesses 
residing  out  of  its  jurisdictibn,  is  an  objeeti'dti  ^ually 
applicable  to  every  Court  in  the  kingdom,  where  M^b 
Court  has  no  power  to  enforce  the  attendance  of  ¥i\r 
nesses.  The  debt  here  follows  the  person,  atid  I  thiiik 
we  are  bound  to  decide  in  confoimity  with  the  pblicy  of 
the  act,  the  object  of  which  was,  to  re^traifii  {lidties  frbm 
bringing  actions  in  Courts,  where  the  c^ts  mmii  Ex- 
ceed the  ajEAount  of  the  debt. 
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Rex  against  The  Sheripp  op  Devon,  n^,/^, 

W9AYLEY  on  a  former  day  obtained  a  rule  to  shew  The  Court  ai- 
cause  why  the  Sheriff  of  Devon  should  not  be  al-   time  to  thV 
lowed  five  days  to  make  his  return  to  a  Ji.fa.  issued   ^^^J^^^'^*' 
out  of  this  Court  on  the  26th  of  July  last,  on  the  ground  jieri  facias,  on  & 

...  p  suggestion  of  a 

that  a  writ  of  extent  had  been  dehvered  to  nim  out  ot  difficuityoccasi- 
the  Court  of  Exchequer,  to  levy  upon  the  defendant's  ^f  extenthr^^ 
goods  in  satisfaction  of  a  Crown  debt;  and  as  that  writ   been  afterwards 

^  .J.  issued  at  the 

was  entitled  to  priority,  he  was  not  yet  in  a  condition   suit  of  the 

1  X  X     xi,      ^'  ^  Crown;  but  the 

to  make  a  return  to  the  Ji.ja.  rule  fo,  further 

■ — ~~  "     time  was 

{a)  In  WelU  V.  Pickman,  7  T.  R.  174,  the  Court,  upon  the  application    granted  onpay- 
of  the  sheriff,  enlarged  the  time  for  his  making  a  return  to  a  writ  oi  fieri    "^^^'  y^ 
facieuy  upon  a  suggestion  of  a  reasonable  doubt,  whether  the  goods  seized  '  ^ 

under  the  writ  were  hot  bound  by  an  extendi  facias,  afterwards  issued  at 
the  suit  of  the  Crown  for  malt  duties,  for  the  purpose  of  inducing  the 
plaintiff  to  resort  to  the  Court  of  Exchequer,  to  try  the  right  to  take  the 
property  in  execution.    Thurston  v.  Thurston,  1  Taunt.  120.     So  in  the 
case  of  King  v.  Bridges,  7  Taunt,  294,  the  Court  of  C.  P.  staid  the  pro- 
ceedings in  an  action  brought  by  the  assignees  of  a  bankrupt  against  the 
sheriff,  for  taking  goods  in  execution  after  notice  of  the  bankruptcy,  until 
the  sheriff  was  indemnified  to  the  satisfaction  of  the  prothonotary.  7  Taunt. 
294.    And  the  same  doctrine  as  to  the  propriety  of  protecting  the  sheriff, 
by  granting  him  time  to  return  the  writ,  &c.  where  the  right  to  the  goods 
is  contested  between  two  parties,  is  laid  down,  1  Sir  JV.  Bla,  Rep.  205-6; 
Shaw  y.  Tunlrridge,  2  Sir  FK  Sla.  Rep.  1064 ;   Raines  r,  NeUon,  id,  1181; 
3  Campb.  348,  523;  1  Stark.  45,  Barnard  Y.  Leigh;  Tidd,  6th  ed.  1065. 
So  where  it  appeared  by  affidavit,  that  a  writ  of  extent  and  a  fieri  facias 
had  been  issued  on  the  same  day,  the  Court  refused  to  allow  a  venditidM 
exponas  to  be  issued,  to  compel  the  sheriff  to  sell  the  goods  under  the  ven- 
ditioni exjHmas,    Anon.  HU.  T.    Jan,  11, 1815.    P^o^  moved  for  a  role    WttBti^ltWIit  df 
to  shew  cause  why  a  writ  of  venditioni  exponas  shotild  not  be  issued,  to  com-    2/^^  ^uIm 
pd  the  sheriff  to  sell  the  goodd  under  k  fieri  facias.   It  appeared  that  a  writ  "^flxirt^tfle 
of  extent  had  been  issued  against  the  goods  of  the  defendant,  tested  on  the    goods  of  tiie 
same  day  as  ihe  fieri  facias.  Lord  EUenborough  Ch.  J.  Should  not  this  ap*    defendant 

plication  biB  made  fo  the  Court  bf  Exchiequer  ?    Tlie  Court  of  Revenue  is    *«8^  <"*  *^f 

flfljne  dav    the 

the  proper  Court.  ExparteCakert,ciidlm  exports  VfHlson,\.Anst.2^9.ka^    Surtofk.B. 

per  LeBlanc  J,  if  we  ordered  &  venditioni  exponas,  the  sheriff  would  be  direct-    refused  to  grant 
ed  to  pay  the  moniey  into  the  Exchequer.    Bayley  J.  Such  an  application    a  wnt  otvendi- 
as  this  Was  refused  by  the  Court  of  Conunon  fteas,  in  Thurston  r.  Thurs-    '*^if*'''^^J!L 
ton,  1  Taunt.  120.  Per  Lord  EUeriorough,  Ch.  J.  '^ith  respect  also  to  the    J^  ^^  fiifi^ 
merits,  this  point  was  much  coni^dered ;  and  we  gave  our  opinion  at  inuch 
length  in  Thurston*s  casisi,  16^^09^,  254,  wlncfi  must  bt  still  in  rfcolltctioa 
of  many.    Rtde  refused. 


644 


1819. 

Rex 


CASES  IN  MICHAELMAS  TERM 

A .  Moore  now  shewed  cause  against  the  rule,  upon 
an   affidavit  stating  that  the   Sheriff  had  notice  on 


TheSheriff  ^^^  ^^^  ^f  October  from  the  plaintiff's  attorney,  that 
OF  Devon.  i]^q  plaintiff  would  expect  the  money  levied  under  the 
^.fa.  by  the  first  day  of  this  Term  ;  and  that  if  he  neg- 
lected so  to  do,  it  would  be  at  his  peril.  He  contend- 
ed, that  under  these  circumstances  the  Sheriff  was  en- 
titled to  no  indulgence,  having  had  the  whole  of  the 
long  vacation  to  make  his  return  and  advise  upon  the 
course  it  would  be  proper  for  him  to  pursue,  without 
prejudice  to  the  proceedings  under  the  extent.  In  all 
events  this  indulgence  must  be  upon  payment  of 
costs. 


Friday^ 
Nw.  19th. 


The  Court  said,  that  such  applications  ought  not 
to  be  encouraged,  as  they  tended  to  delay  justice;  bat 
as  there  might  be  some  difficulty  in  making  the  return 
for  the  cause  assigned,  it  was  not  unreasonable  to  en- 
large the  time  imtil  Monday  next.  It  must  be  how- 
ever upon  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 


Kingston  against  Haychurch. 


The  Court  win      A  CTION  for  words,  "  that  the  plaintiff  had  burnt 

not  grant  a  rule    jCJL 

forsettingaside  her  own  child.''    The  defendant  having  suffered 

JScr^udgmwit  judgment  to  go  by  default,  damages  were  assessed 

by  dennlt,  on  the  ground,  that  the  under-sheriff  ^Urected  the  jury  to  conrider  the  poverty 
of  the  definidant  in  mitigation  of  damages,  (a) 


Suffering  judg« 
ment  byde- 
fMdtinanac- 


(a)  But  the  Court  will  set  aside  their  inquisition,  if  the  sheriff  has  mis- 
directed the  jury  in  point  of  law.  A  judgment  by  default,  in  an  action 
for  use  and  occupation,  amounts  to  an  admission  that  the  defendant  occu- 
pied a  house  under  the  plaintiff,  who  need  not  prove  that  it  was  his  own 
house ;  and  if  the  defendant  were  to  insist  that  he  did  not  occupy  the  par- 
ticular house  to  which  the  evidence  has  been  directed,  but  some  other,  he 
mudt  prove  the  fact.  And  in  Dams  v.  Holdship,  East,  T.  1814,  May  20di, 
Scarlet  shewed  cause  against  a  rule  obtained  by  Denman,  to  set  aade  the 
inqiddtion  returned  on  a  writ  of  enquiry,  in  an  action  Sor  U89  aadoociipatioB. 
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upon  a  writ  of  inquiry  before  the  sheriflPs   deputy, 

»-__         KlNGSTOJT 

against 

The  rule  had  been  obtained  on  the  ground  of  the  misdirection  of  the  sheriff,  Haychu  rcb  • 

who  held,  that  the  plaintiff  was  bound  to  prove  that  the  house,  for  the  rent 

of  which  the  action  was  brought,  belonged  to  him.    It  was  contended  in  tion  for  use 

support  of  the  rule  for  setting  aside  the  inquisition,  that  such  evidence  and  occupation, 

was  unnecessary,  and  that  the  attention  of  the  jury  ought  only  to  have  ^^?  •  n^S 

been  directed  to  the  amount  of  the  damages  which  the  plaintiff  had  sus-  ^^^  defendant 

tained.    Lord  EUenborough  Ch.  J.    The  defendant  has  admitted  upon  the  held  a  house  of 

record,  that  he  occupied  a  house  under  the  plaintiff,  and  if  the  action  is  the  plaintiff, 

vrho  need  not 
only  brought  for  a  sum  due  for  the  occupation  of  one  house,  the  burden      ,        .    . . . 

is  thrown  upon  the  defendant  of  proving  that  he  did  not  occupy  this  house,  ^|^  ^g  house 

or  that  he  occupied  another.    Scarlet  then  said,  that  the  rule  ought  only  and  it  lies  upon 

to  be  made  absolute  upon  payment  of  costs.    But,  per  Lord  Ellenbomugk  *^®  defendant 

Ch.  J.    The  defendant  cannot  be  allowed  costs  in  tiie  case  erf  a  misdirec-  j«  J'° I^^  *„„ 

did  not  occupy 

tion  of  the  sheriff.  Per  Curiam,    Rule  absolute,  but  not  with  costs.  And  ^g  particular 
see  other  instances,  where  the  inquisition  has  been  set  aside  for  a  mistake  house  to  which 
inlaw,   Woodfwdv.Eades,  1  .yfra.  425  ;    Parr  r.  Purbeck,  S  Mod.   196,  the  attention  of 
T^drf,  (»th  ed.  en.    The  Court  will  not  interfere  on  behalf  of  the  plaintiff  ^^n'Sected: 
to  set  aside  the  inquisition,  where  the  pMntiff  has  not  got  a  verdict  for  qq  setting  aside 
his  full  demand,  on  the  ground  of  his  hanng  given  no  evidence  in  respect  a  verdict  for  a 
of  part  of  it;  nor  wUl  the  plaintiff  be  allowed  to  enter  a  nolie  prosequi  T^'®*^^^^ 
as  to  that  part ;  but  if  any  particular  sum  demanded  was  not  presented  to  ^pfandant  will 
the  attention  of  the  jury,  the  plaintiff  may  recover  it  in  another  action,  qq^  i,^  allowed 
Afum,  East,  T.  1815,  May  8th.     Gaselee  shewed  cause  against  a  rule  ob-  costs, 
tained  by  Walton  on  behalf  of  the  plaintiff,  to  set  aside  an  inquimtion 
wMch  was  in  the  pUdntiff's  favour,  on  payment  of  costs.    It  appeared  that  The  Court  will 
the  action  was  for  a  biU  of  exchange,  and  for  duties  of  wines,  &c.  the  p«>t  set  ande  an 
pUdntiff  not  being  able  to  prove  his  claim  for  the  duties,  took  a  verdict  J^Kejjjif  ©f^lie 
only  for  the  amount  of  the  bill  of  exchange.     Walton  contended,  that  the  plaintiff,  when 
duties  were  withdrawn  from  the  consideration  of  the  jury,  but  that  fact  he  has  not  ob-> 
did  not  appear  in  the  affidavit    DampierJ.    If  the  demand  was  withdrawn  J"^^?^^?^ 
altogether  from  the  consideration  of  the  jury,  there  is  a  case  of  Seddon  v.  ynsxid  thooffh 
Tutopf  6  T.  R.  607,  which  renders  this  application  to  the  Court  unneces-  qq  evidence  is 
sary.     Lord  EUenborough  Ch.  J.    We  should  be  very  glad  if  we  could,  to  g^ven  cm.  one 
aid  the  justice  of  the  case  ;  but  a  writ  of  enqmry  is  the  same  as  any  other  p*rt  of  the  ^ 
trial,  and  it  would  be  a  dangerous  precedent  to  prevent  any  party,  who  has  ..    nUdntiff  be 
tried  his  chance  at  a  trial,  but  has  not  brought  forward  all  the  evidence  permitted  to 
which  upon  consideration  he  is  able  to  do,  to  permit  him  to  go  to  trial  again,  enter  a  noU  pro- 
Walton  then  prayed  that  the  Court  would  allow  him  to  enter  a  nolle  prom-  *^  *•  *^  *^' 
qid  to  all  the  counts  but  the  first,  or  make  the  defendant  undertake  not  ^ 
to  plead  the  judgment  in  bar  to  any  further  action.    Sedper  Curiam,    It 
cannot  be  done.    Dampier  J.    The  course  would  be  for  the  defendant  to 
plead  this  judgment  in  answer  to  any  future  action,  and  you  will  reply 
that  it  was  not  the  same  identical  consideration,  and  then  the  question 
would  come  fejxXy  in  issue.    On  Gaselee's  throwing  out  an  intimation  of 
some   accommodation,  the  Court  strongly  recommended  it;  and  see 
further  as  to  the  point  agitated  in  this  caae^  besides  the  authority  cited. 
CfuOiver  y.  Drinkwater,  2  T.  R.  261. 
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when  the  jury  gave  the  plaintiff  205.  which  not  being 
sufficient  to  carry  costs  under  the  statute, 

Adolphus  now  moved  to  set  aside  the  inquisition 
returned  on  a  writ  of  inquiry  and  damages  awarded, 
on  the  ground  that  the  under-sheriff  had  desired  the 
jury,  in  estimating  the  damages,  to  take  into  consider- 
ation the  circumstance  that  the  defendant  would  have 
to  pay  her  own  costs,  and  that  she  was  a  person  in 
very  moderate  circumstances. 


HoLROTD  J.  &aid  he  thought  this  w-as  nota  sufficient 
ground  for  setting  aside  the  inquisition,  inasmuch  a* 
he  was  not  aware  that  the  under-sherifTs  direction  to 
the  jury  was  contrary  to  law. 

Rule  refused. 


Where  an  at- 
tornoy  appU^di. 
tobc  r«hadnMtn 
ed,  aft^romij^ 
tiiig.tOitalseAilt. 
his.certififiato: 
for  twoy^ara, 
it  waa.held, 
that  in. order, 
to  advit  him 
without,  pay- 
meiit.ofiinrei(n 
of  diitgr«  he. 
mastJBi«6ar^ft> 
tinctlfii  thftthe. 
has  not  practiA^ 
ed  in  the  interns 
Tal.  (a) 


Ex-PARTB- 


^QWLEY  moved  to  re-admit  aja  attorney,  of  tjii* 
Court  upon  paying  a  small  fine,  upon  an  affi* 
davit,  that  for  two  years  last  past  he  had  omitted  to 
take  out  his  certificate,  in  consequence  of  ill  health 
aqd,  embarrassed  circumstances  ;  but  the  affidavit  did- 
not  state,  that  during  that  time  he  had  not  practised, 
in  this.  Court. 

The  Court  said,  that  in  order  to  exempt  the  qj^i^t 
tlenpian  from  the  payment  of  the  arrears  of  duty,  h& 
mustv positively  state,  that  during  the  interval  he  had' 
not  practised,  in  this  Court.  Otherwise. he  must  pi^r 
the Bf^iQQx^y ajn4 a  fin^of  twenty  shillings* 

Comley  look  l^js^ruje  upQti,t|iese.tenas. 


(a)  Vid9.Aim,  ofUf*  163;  J^QTOfif  IhirtlHiy  antfi^2Q7 -,  Anm.  tu»B^ 
k^7y  note  ;  Exparie  Frosty  mnte,  56 B,  and  Other  ctL^»,  ii* 
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Wilson  against  Hunt.  mn^* 

UL^rr  on  a  former  day  moved  to  set  aside  the  A  Judge's  order 

JT^  .         ,  .     ,  .  ,    .       1  .   '  r      '       for  the  delivery 

mterlocutory  judgment  signed  in  this  case  tor  ir-   of abillof  par- 
regularity,  the  alleged  irregularity  being,  that  judg-  ^^t^yp^' 
ment  was  signed  before  the  time  for  pkading  had  ex-  ?*.^^^*" 

pired.  and  served 

upon  the  plain- 

Andrews  now  shewed  cause,  and  said  that  the  single  ^^^f^^^^' 
question  was,  whether  a  Judge^s  order  on  summons  for 
the  delivery,  of  a  bill  of  particulars,  which  order  was 
not  drawn  up  nor  served  upon  the  plaintiffs  attorney, 
operated  as  a  stay  of  proceedings.  The  facts  were, 
that  the  defendant's  attorney  took  out  a  summons  for- 
the  plaintiiPs  attorney  to  deliver  a  bill  of  particulars, 

(a)  So  in  Sedgewick  r.  AUerton,  7  Eatty  542,  it  was  held,  that  the  plain- 
tiff is  not  bound  to  notice  an  order  for  Ume  to  plead,  obtained  by  the  de- 
fendant, nnless  the  order  is  drawn  up  and  served,  for  otherwise  a  door 
would  be  opened  to  nust^kjBS  and  penury,  w;jith  reject  to  t]ie  terms  upon  .     . 

which  the  order  was  granted ;  and  judgment  may  consequently  be  signed 
as  for  want  of  a  plea,  as  if  no  such  order  had  beenobtidnefl.  So  thc.consent 
indorsed  on  a  Judge's  summons  for  changing  the  venucy  &c.  binds^  neit}ie|i 
party,  unless  the  order  be  regularly  drawn  up  and .  served  ia  pursuance 

thereof.  Joddrel  v. ,  4  Taunt,  253.     So  in  pleading,  the  plea  must 

be  deliverttd  or  filed  at  length ;  and  the  delivery  of  a  paper,  with  the  words 

General  Issue  upon  it,  &c.  ia  not  a  su€lcient  plea  to  prevent  the  plaintiflf 

from  signing  judgment.     Gihson  r.  Houseman.  East,T.  181$,  A/o^  22d«    Apleiib^iif 

PoUoch  F.  moved  to  set  aside  a  judgment,  signed  as  for  want  of  a  pl^^    merely  the^   ' 

The  plea  delivered  was  not  written  out  at  length,  but  only  conUuned  the    "  general  if- 

sue  fkon  tt9^ 
words  "  the  general  issue,'*  though  it.waa  on  the  proper  stamp.    It  was    -„-u^y  •'•IJ'W- 

brought  back  to  the  defendant's  attorney  by  the  clerk  of  the  plaintiff's  at-    mere  nuHiiy, ' 
tomey,  who  said  he  objected  to  it  on  the  ground  that  there  .were  many    and  judgment 
general  issues,  and  this  plea  did  not  shew  what  the  general  issue  was    ^^t'^°*^  T?J!* 
which  he  meant  to  plead ;  on  which  the  defendant's  attorney  added  the    ^^^  -^  ^  ^^^ 
words  "  non  asmmpsit"  and  the  plaintiff's  clerk  carried  it  away.    He.con-    without  an  affi^ 
tended,  that  this  was  an  acceptance  of  the  plea^  and  plaintiff  should  not    davit  of  the 
have  signed  judgment  after  it.    And  that  this  plea  was  the  same  as  the    men**,  thou^, 
usual  entry  in  the  general  issue  book.     Sedper  Bm^ley  J.    That  is  not    acc«)^bythc 
sufficient ;  the  acceptance  was  only  by  the  clerk ;  you  cannot  have  the    plaintiff's  clerk, 
rule  without  an  affidavit  of  the  merits.    Rule  refi}9ed. 

See  also  Barnes,  q.  t.  v.  Skinner^  in  which  a  similar  note  was  held  to  be 
no  plea ;  and  it  was  said,  that  pleas  deUyered  to  attomies  mi^t  lM^,dra:n:n 
up  in  the  same  manner  as  when  they  are  to  be  left  iu  the  pffipe,  Ba^;;f^sf^,, 
my  ta^  ahf  Hartitp  r.  Juckss^  MSS.  T.  ^7i  (?.  31. 1.  Jf,  k,S, 709^,. 
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Wilson 
against 
Hunt. 


and  the  Judge,  at  chambers,  directed  that  an  order 
should  issue  for  that  purpose  ;  but  the  affidavits  upon 
which  this  motion  was  made,  did  not  state  that  the 
order  was  in  point  of  fact  drawn  up,  nor  that  it  was 
served  upon  the  plaintiff's  attorney. 

The  Court  said,  that  the  mere  drawing  up  of  the 
order,  supposing  that  fact  to  have  been  established  in 
this  case,  would  not  operate  as  a  stay  of  proceedings, 
unless  it  was  actually  served  upon  the  plaintiff's  attor- 
ney. Here  it  did  not  only  appear  doubtful  whether 
the  order  was  served,  but  whether  it  had  ever  been,  in 
point  of  fact,  drawn  up.  The  affidavits  in  support  of 
the  motion  should  have  removed  all  doubt  upon  these 
points,  in  order  to  give  the  defendant  the  benefit  of  it. 

Rule  discharged. 


Monday^ 
Nov,  22d. 


Affidavit  to 
hold  to  buly 
stating  that  de- 
fendant was  in- 
debted to  phun- 
tiff  on  a  biU  of 
exchange,  pay- 
able to  a  tUrd 
person  at  a  day 
now  past,  held 
sufficknt,  with- 
out stating  at 
what  day  the 
bill  was  pay- 
able, andmth- 
out  shewing  the 
connexion  be- 
tween the  payee 
and  the  plain- 
tiff, (a) 


Elstone  against  Mortlake. 

jyt  LAWES  moved  to  set  aside  the  bail  bond  in 
this  case,  on  the  ground  of  the  insufficiency  of 
the  affidavit  to  hold  to  bail.  The  action  was  brought 
upon  a  bill  of  exchange,  drawn  upon  and  accepted  by 
the  defendant ;  and  the  affidavit  to  hold  to  bail,  after 
stating  these  circumstances,  went  on  to  state,  that  the 
bill  was  payable  at  "  Hammonds  and  Co."  at  a  cer- 
tain day  now  passed.  He  submitted,  that  the  affida- 
vit should  have  stated  in  terms  what  the  day  was. 
Another  objection  was,  that  upon  the  affidavit,  the 
bill  appeared  to  be  drawn  payable  to  a  third  person, 
without  shewing  that  the  plaintiff  had  any  connection 
with  it. 

Best  J.  held  the  affidavit  to  hold  to  bail  quite  suf- 


(a)  See  other  cases,  Ckitty  on  Bills,  5th  ed.  446,  7,8;  but  an  affidavit 
of  debt  against  the  acceptor  of  a  biU  of  exchange,  without  stating  that  it 
was  payable  at  a  day  past,  or  otherwise  showing  that  it  is  due,  is  insufficient. 
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ficient ;  for,  as  to  the  first  objection,  if  in  point  of  fact         ^^^9. 
the  bill  was  payable  on  a  certain  day  now  past,  the      Elstoke 

againtt 

Statement  in  the  afEdavit  was  sufficient ;   and  as  to     mortlaxe. 
the   second  objection,    it  sufficed   that   the    plaintiff 
swore  that  the  defendant  was  indebted  to  him,  iot  if 
he  were  aot  so,  the  defendant  might  indict  him  for 
perjury. 

Rule  refused^ 


The  King  against  The  Justices  of 

Worcestershire.  n^"!^, 

TfM^  E.  TA  UNTON  moved  for  a  rule  to  shew  cause  A  Mandanuu 

why  a  writ  of  mandamus  should  not  be  issued,  justioesmQaar- 
directed  to  the  Justices  of  Worcestershire,  commanding  ^mpeltliemto 
them  to  review  certain  evidence  submitted  to  them  in  review  their 

decision  on  aa 

Quarter  Sessions,  in  a  matter  of  appeal,  on  the  ground  appeal,  upon 

that  the  conclusion  drawn  by  the  magistrates  was  not  the^udica- 

Warranted  by  the  facts  proved-  wr^'^by 

Uiee?ide&ce.(a) 

The  Court  however  said,  that  no  mandamus  would 
lie  for  any  such  purpose ;  the  Court  of  Quarter  Ses- 
sions were  the  only  judges  of  the  effect  of  evidence 
laid  before  them,  and  if  they  drew  a  wrong  conclusion 
from  it,  this  Court  had  no  power  to  compel  them  to 
review  their  decision.  In  certain  cases  a  mandamus 
might  lie  to  the  Sessions  to  admit  evidence  which  had 
been  rejected,  but  it  was  never  heard  of  that  this  Court 
.would  interfere  with  their  province  of  deciding  upon 
the  evidence. 

Rule  refused.  (6) 

{a)  Vide  the  King  agfunst  the  Jutticea  of  Devon,  ante,  34 ;  the  King  r. 
the  Justiees  of  ■,  ante,  164  ;   Willett  v.  Sparrow,  6  Twfnt,  576. 

(6)  Abbott  Ch.  J.  was  absent  at  Guildhall. 


VOL,  IT.  2  X 


§60 


CAS£S  IN  MICHAELMAS  TEUM 


1819. 

Nov.2id. 


The  Kino  against  The  Treasurer  of  the  Coukit 

OP  Surrey. 


JpRINCEP  moved  for  a  rule  to  shew  cause  why  a 

mandamus  should  not  issue  to  the  treasurer  of  the 

county  of  Surrey,  commanding  him  to  pay  the  sum  of  five 


Where  the 

treasurer  of 

the  county  of 

Sttrrey  rehued 

to  pay  the  tz- 

pensee  of  a  witness  in  a  case  of  felony,  pursuant  to  an  order  from  the  borough  of  Sottthoark 

Sesaons,  under  the  58  (r.  3,  c.  70,  the  proper  remedy  was  held  to  be  by  indictment,  or  by 

an  attachment  in  the  inferior  Court,  and  not  by  mandamus,  (a) 


An«ffda?it«f 
theserrioeof 
the  ma0ler'8 
alhcaiur  on  tbe 
taxation  of 
costs  of  a  pro- 
secution 
against  a 
parish,  in  ordw 
to  ground  a 
motion  for  sa 
attachment 
against  those 
on  whom  it  was 
served,  must 
state  that  they 
are  the  same 
persons  as  were 
defendants  in 
thtproseeution. 


(a)  See  as  to  the  remedy  for  costs  in  cases  of  this  ofttiift,  1  CSItM^f 
Grim.  Law,  825-6,  827-8.  An  affidarit  of  the  serrice  of  the  master's  afi»> 
catur  on  the  taxation  of  the  costs  of  a  prosecution  against  a  parishi  is 
order  to  ground  an  attachment  against  those  on  whom  it  was  served,  mist 
.state,  that  they  are  the  same  persons  as  were  defendants  in  the  prosecu* 
tion.  Bex  v.  Inhabitants  of  Kendal,  Trin,  T.  1816,  Jufy  3d.  Mmk 
mored  for  an  attachment  against  two  inhabitants  of  the  parish  ofKendalt 
for  not  paying  costs  pursuant  to  the  master's  aUocatuTy  on  an  affidavit  stst- 
ing  generally  a  demand  and  refusal.  Abbott  J.  By  whom  was  the  d9- 
-jnand  made  ?  It  was  by  the  person  who  swore  that  he  vras  the  attoraef 
for  the  prosecution.  By  statute  5  W,&,M,  c.  11,  #.3,  it  is  enacted, 
that  if  the  defendant,  prosecuting  such  writ  of  certiorari^  be  convicted  of 
the  oflfence  for  which  he  was  indicted,  the  Court  of  K.  B.  shall  g^ve  ressoa- 
able  costs  to  the  prosecutor,  if  he  be  the  party  grieved,  or  a  justice  of  the 
'  peace,  overseer,  or  other  civil  officer  (the  IBng  v.The  Inhabitanta  of  TamUmf 
St.Kfary,  SM,&S,  465),  prosecuting  on  account  of  the  fact  committud  or 
done,  which  it  concerned  him  as  officer  to  prosecute  or  present.  And  it  wn 
enacted,  that  the  costs  should  be  taxed  according  to  the  course  of  theCourt; 
and  that  the  prosecutor,  for  the  recovery  of  them  should,  within  10  days 
after  a  demand  made  of  the  defendant  and  refusal  of  payment,  and  after  sn 
affidavit  made  of  the  circumstances,  have  an  attachment  agaisui  tie  defati» 
ant  for  his  contempt ;  and  the  recognizance  is  not  to  be  discharged  imtflths 
taxed  costs  are  paid.  Abbott  J.  It  seems  therefore  that  the  demand  ooglit 
to  be  made  on  the  identical  persons  against  whom  the  propeciitte  W 
instituted.  And  the  learned  Judge,  being  then  alone  la  Goiirt^  bepltakd 
to  grant  the  rule,  as  he  said  that  it  must  be  absolute  iB  tiie  first  iB« 
stance}  and  he  observed,  that  he  could  not  grant  aa  attaclimeiit  wUhost 
a  perfect  affidavit.  The  matter  was  mentioned  again  vfhm  tie  Otairtya^ 
ftdl,  and  they  thought,  upon  considering  the  statute,  that  the  demandmnst 
be  sworn  to  have  been  on  the  same  parties  as  were  defendants  in  the  pro- 
secution, otherwise  the  party  who  made  the  present  application  miglithave 
fostened  on  any  person  that  he  first  encountered  in  the  parish,  and  who 
ought  have  no  notice  at  all  of  the  allocatur.  The  Court  therefore  ssH 
that  this  motion  was  not  sustainable,  and  desired  it  to  be  remeobflni 
that  no  motion  could  take  place  before  ten  days  after  the  denaod.  P^ 
Curiam.    Rule  refused. 


IN  THE  Sixtieth  Year  of  GEORGE  III- 


651 


shillings  to  one  Kinney ^  pursuant  to  an  order  of  the  Bo- 
rough Court  of  Sessions  for  the  Borough,  as  an  allow- 
ance for  his  expenses  as  a  witness^  in  attending  a  prose- 
cution for  felony,  in  the  said  Court,  This  application 
was  founded  on  the  S^  Geo*  3,  c.  70,  passed  for  abolishing 
parliamentary  rewards  in  certain  cases.  The  affidavit 
stated,  that  the  Borough  Sessions  having  ordered  the 
sum  of  five  shillings  to  be  paid  to  Kinsey,  he  took  an 
an  order,  signed  by  the  clerk  of  the  peace  for  that 
sum  to  the  county  treasurer,  who  after  repeated  appli- 
cations refused  to  pay  the  same. 


1819. 

TheKiko 

tigaifut 

The  TftEA- 

8u&er  of  thb 

County  of 

Surest. 


The  CouET  said,  that  they  could  not  interfere  by 
matidarhus.  The  proper  remedy  was  either  by  attach- 
ment against  the  treasurer  in  the  Borough  Court,  or  by 
indictment  at  common  law  for  disobeying  the  order. 
This  latter  remedy  was  the  most  proper,  and  they  re- 
fened  to  Rex  v.  Johnson,  (a)  as  a  case  in  point. 

Rule  refused. 

(a)  4M.&S.bl5, 

In  Re  William  Jones. 


Mwdavy 
Nov.  23d. 


M^HITTY  moved  for  a  rule  to  shew  cause  why  an  The  Court  win 

attorney  of  the  Court  should  not  pay  S5/.  155.  being   on  motion 

the  debt  and  costs  in  an  action  brought  against  the  J^j^effOT  neg- 
ligence in  the  discharge  of  his  professional  duty,  if  there  be  no  fraud  ;  and  therefore  where 
«Q  attorney,  who  was  retained  to  defend  an  action, ^allowed  judgment  to  go  by  default,  and 
afterwards  desired  his  client  not  to  attend  to  endeavour  to  mitigate  the  damages,  because 
tlie  proceedings  might  be  set  aside  for  irregularity,  when  in  fact  they  could  not ;  and  in  the 
event  execution  was  sued  out,  and  the  client  paid  the  sum  cUdmed  and  costs,  Held,  that  the 
only  remedy  against  the  attorney  was  by  action,  (a) 


(a)  In  Floyd  y.  HanglCf  3  ^tk,  568,  it  is  reported  to  have  been  held, 
that  where  a  solicitor  in  equity  has  been  negligent  in  the  management  of 
\Am  dienf  s  business,  that  Court  may  grant  an  attachment  against  him. 
And  hordlfardmcke  sfdd,  a  client  to  be  sure  may  have  an  action  against  a 
■oBcitor  (o9  negligently  managing  his  business,  but  courts  of  law  have 
now  exercised  a  summary  jurisdiction  by  attachment  over  attomies,  which 
they  hare  done  very  rightly,  as  it  is  a  much  speedier  remedy ;  and  there 
is  no  doubt,  said  he,  that  a  court  of  equity  has  the  same  power  over  soli- 
4kHn  J  but  fail  lordship  said,  that  there  were  not  sufficTeat  materials  before 
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18 19.        applicant  Jones,  and  which  he  had  been  obliged  ta 
Iw  R»  Joins    P^y  ^'^  consequence  of  the  alleged  negligence  of  the 

defendant.  The  circumstances  of  the  case,  as  they 
appeared  from  the  affidavits,  were  as  follows.  Jomt 
having  been  served  with  a  copy  of  a  writ,  at  the  suit  of 
a  person  to  whom,  it  was  sworn,  he  was  not  in  any 
manner  indebted,  employed  the 'attorney  against  whom 
this  motion  was  made,  to  appear  and  defend  the  ac- 
tion. This  gentleman  accordingly  being  apprised  of 
the  nature  of  the  defence,  undertook  the  defence,  and 
engaged  to  proceed  to  trial ;  but  instead  of  doing  so 
he  suffered  judgment  to  go  by  default,  and  afterwards 
dissuaded  his  client  from  attending  on  the  execution 
of  the  writ  of  inquiry,  assuring  him  that  the  proceed- 
ings might  be  set  aside  on  the  ground  of  irregularity. 
Eventually,  however,  no  motion  was  made  for  the  pur- 
pose of  setting  aside  the  proceedings,  and  a,  fieri  facias 
was  sued  out  against  Jones,  who  was  compelled  to  pay 
the  supposed  debt  and  costs  to  prevent  his  goods  from 
being  taken  in  execution.  The  affidavits  also  stated 
that  Jones  had  never  countermanded  the  retainer,  that 
he  repeatedly  urged  his  attorney  to  defend  the  action, 
and  informed  him  that  he  would  proceed  at  any  cost; 
that  the  attorney  never  applied  for  money,  nor  gave 
any  other  reason  for  the  course  which  he  had  adopted. 

Chitty  in  support  of  the  rule,  referred  to  Bex  v. 
TeWj  Sayer^s  Rep.  50,  in  which,  upon  a  rule  to  shew 

him  to  enable  him  to  ascertdn  the  quantum  of  satisfaction  which  th)e  attor- 
ney ought  to  make  Vn  this  particular  instance.  And  sec  Fitwkes  v.  PraW» 
1  Peert  JVms,  593 ;  iraluuley  v.  Booth,  2  ^tk,  27 ;  PhUltps  v.  PhiU^t 

3  .4tk.  391 .     And  see  De  Rmfigny  v.  Peak,  Zl'auut,  484;  Rolft  v.  Bogtrtt 

4  Taunt,  191 ;  Clarke  v.  Gorman,  3  Taunt,  492 ;  Tidd,  6th  ed.  78.  Afl 
attorney  of  either  bench  accepting  jt  warrant,  or  subscribing  a  process,  de- 
claration, or  warrant  to  appear,  is  compellable  by  a  particular  rule  of 
Court  to  cause  an  appearance  to  be  entered,  and  in  default  thereof  is  liable 
to  an  attachment  or  to  be  put  out  of  the  roll,  as  the  case  requires,  and  the 
party  is  not  to  be  received  to  countermand  such  appearance  after  his  re- 
tainer. Rule  K.  B.  in  1654.  And  see  Sedgrworth  v.  Spicer,  4  East,  568  j 
Orug'gtn  y.  White,  4  Taunt,  831 ;  Baic,  Abr.  Attorney.  H. 
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cause   why    an   attachment   should  not   be  awarded         1819- 
against  the  defendant,  it  appeared  that  Tew,  who  was   i^  Re  Jones. 
an  attorney,  had  received  sixteen  pounds  from  his  cli- 
ent who  was  a  plaintiff  in  a  cause,  but  that  after  giving 
notice  of  trial  he  had  neglected  to  fee  counsel,  or  to 
attend  the  trial  of  the  cause,  and  that  in  consequence 
of  this  neglect,  his   client  was  nonsuited  and  after- 
wards thrown  into  gaol.    The  Court  made  the  rule  ab- 
solute.    He  referred  also  to  Rex  v.  Bennet,  (a)  in  which 
the  Court  granted  a  rule  to  compel  an  attorney  to  pay 
the  debt  and  costs  to  his  client,  on  the  ground  that  he 
had  discharged  the  defendant  on   taking   a   security 
which  he  knew  to  be  worth  nothing ;  and  to   Collins 
V.  Griffin^  (6)  in  which  the  Court  was  moved  against 
the  defendant's  attorney  for  not  acquainting  the  defen- 
dant that  he  had  received  notice  of  trial,  whereby  the 
plaintiff  obtained  a  verdict  without  defence.     It  ap- 
peared, upon  shewing  cause,  that  the  omission  was  en- 
tirely owing  to  the  neglect  of  the  agent  of  the  defend- 
ant's attorney.     But  the  Court  held  that  that  was  no 
defence  for  him;    that  the  attorney  was  answerable 
to  the  client,  the  agent  to  th^  attorney,  that  the  party 
ought  not  to  be  put  to  his  action,  but  that  the  matter 
should  be  determined  in  a  summary  way.     The  Court 
therefore  granted  the  attachment.     It  was  submitted 
that  these  decisions  furnished  a  sufficient  iauthority  for 
proceeding  against  the  attorney  by  a  summary  appli- 
cation ;  and  the  grossness  of  the  tieglect  of  which  he 
had  been  guilty,  and  the  inadequacy  of  any  other 
^remedy  by  action  to  answer  the  purposes  of  justice, 
were  pressed  upon  the  Court  in  support  of  this  motion. 
Sed  per 

Best  J.  The  cases  referred  to  are  insufficient  to 


(a)  Sayer,  169. 

(b)  Barnesy  37 ;  Hnd  see  Rex  v.  Fielding^  2  Bur,  654,  also  cited  in  sup- 
port of  the  rule.  f 
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1819-        sustain  the  present  application^  and  there  is  no  instance 
Iw  Re  Jokes.    ^^  ^^^  '^i'^d  within  my  knowledge.    The  present  charge 

against  the  attorney  is  that  of  mere  negligence,  which 
can  only  be  the  subject  of  an  action.  Had  fraud  been 
imputed,  it  might  be  the  foundation  of  this  proceeding; 
but  the  case  now  laid  before  the  Court  is  not  one  in 
which  it  can  interfere  upon  motion. 

Rule  refused. 


Nov.  23d. 


The  King  against  John  MinDLsroN. 


coTert,  on  aa 
affidavit,  that 
she  is  desirous 
of  disposing  of 
her  separate 
property,  and 
that  her  hus« 
band  will  not 
admit  the  ne- 
cessary parties 


The  Court  will  FMll^DAL  moved  for  a  writ  oi  habeas  corpm  to 
beas  corpus  to  *  bring   Up  the  body  of   Mary  the  wife  of  John 

b^y  of*a  feme   Middleton^  or  for  a  rule  to  shew  cause  why  certain  pe^ 

sons  named  in  the  affidavits  should  not  have  free  ac- 
cess to  the  said  Mary^  at  all  proper  and  seasonable 
timeS;  for  the  purpose  of  consulting  with  and  advising 
her  touching  the  disposal  of  certain  separate  property, 
of  which  she  was  possessed  by  virtue  of  her  marriage 
settlement.     The   affidavits  upon  which  the  motion 

thaTsheTs  c^-  ^^^  "^^^^  Stated  in  substance,  that  in  the  month  of 
fined  by  illness,  September  1815,  a  marriage  settlement  was  executed 
to  live  long;       previous  to  the  marriage  of  Mr.  and  Mrs.  MiddUtmt 

nor  will  they 
under  such  cir- 
cumstances 
grant  a  rule  to 
shew  cause 
why  the  neces- 
sary parties 
should  not  be 
admitted  to 
see  her;  for  if 
there  be  no  re- 
straint of  personal  liberty,  the  matter  is  only  cognisable  in  a  court  of  equity,  (a) 


by  which  certain  separate  property  belonging  to  the 
latter  was  vested  in  her  and  to  her  separate  use,  with 
power  of  executing  a  trust  deed  in  pmrsuaace  of  the 
settlement;  that  the  marriage  accordingly  took  place  in 
that  month,  and  that  from  that  time  to  the  present, 
the  parties  had  lived  together  very  unhappily;  that 


A  habeas  corpus 
will  not  lie  to 
bring  up  an 
apprentice  to 
be  discliarged. 


(a)  Vide  Atwood  v.  Atwood,  1  Prec.  Cha.  492 ;  Bridgman's  Indei,  tit. 
Baron  and  Feme,  9  sec.  284,  &c. ;  13  East,  195.  The  only  ground  of  ap- 
pl3ring  for  a  habeas  carpus  is,  that  some  restraint  is  put  on  the  personal  liberty 
of  the  party.  Awm*  Trin,  T.  1814,  June  14th.  Gumey  moved  for  a  habeai 
corpus  to  bring  up  an  apprentice  to  be  discharged.  Sed  per  Le  Bbme  J« 
It  is  not  a  case  for  a  habeas  corpus.  The  personal  liberty  of  the  apprentice 
is  not  restrained.  Per.  Cur.  Rule  refused.  See  also  as  to  the  habeti 
corpus  for  bringing  up  an  apprentice,  Res^  v.  R^tfnolds,  6  T»  R.  497.  Ex- 
parte  Lansdowit,  5  Eerst,  58 ;  Hex  v.  Edtvmrds,  Y  T.  R.  745. 
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Mrs.  Middltton  wsls  now  extremely  ill  and  not  likely  to  1819. 
live  long ;  that  she  was  desirous,  at  the  deponent  was  *r^ 
informed  and  verily  believed,  of  executing  a  power  of  <v««w» 
appointment  of  trustees  to  dispose  of  her  said  separate 
property  to  her  own  use;  that  in  pursuance  of  her 
wish  so  expressed,  an  attorney  of  this  Court  attended 
at  the  house  of  the  said  JoHh  Middleton,  on  the  18th 
day  of  this  instant  month  of  November ^  together  with  the 
necessary  witnesses  for  the  purpose  of  procuring  the  sig- 
nature of  and  eicecution  of  the  same  by  the  said  Mary 
Middkiont  when  the  said  Joh^  Middeton  refused  ac- 
cess to  the  said  Mary,  and  desired  the  said  attorney 
to  walk  out  of  the  house.  In  addition  t6  this  state- 
ment there  was  an  affidavit  of  a  surgeon,  who  deposed, 
that  during  the  last  six  weeks  he  had  attended  the  said 
Mary,  and  that  she  was  now  in  a  dangerous  state  of 
health,  too  ill  to  b^  reinoved,  and  not  likely  to  live  a 
month.  In  support  of  the  motion,  the  cases  of  Tke 
King  V.  Wright  and  athen  (a)  and  The  King  V.  Tur- 
lington, (b)  were  referred  to. 

Abbott  Ch.  J.  I  am  of  opinion  that  we  cannot 
grant  either  part  of  this  alternative  motion.  With  rei- 
p6et  to  the  first,  we  cannot  grant  a  habeas  corpus,  un- 
less there  distinctly  appears  to  be  some  imph>per  res- 
traint on  the  personal  liberty  of  the  party  desired  to 
be  brought  up.  Now  it  is  sworn  that  this  lady  is  in 
tfich  a  state  of  health  that  it  would  be  impossible  to  re- 
move her,  even  supposing  it  to  be  satisfactorily  made 
outt  that  she  is  under  personal  duress.  No  good  there- 
fore could  be  attained  by  granting  a  habeas  corpus  in 
the  first  instance.  The  utmost  we  could  do  in  all 
events,  under  these  circumstances,  would  be,  togr  anta 
rule  to  shew  cause  why  a  habeas  corpus  should  not 
issue ;  but  I  am  exU^mely  doubtful  whether  this  Court 

(<)  2Burr.U>99.  (6)  /tf.  1115. 
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1819-         can  interpose  in  a  case  of  this  description.     It  appears 

Rjtx"        to  me  that  the  more  proper  course  of  proceeding  would 

Miwle'        be,  to  apply  to  the  Court  of  Chancery.    The  cases 

cited  from  Burrorvs  Rep.,  do  not  seem  to  authorise 
this  part  of  the  motion.  The  first,  namely,  the  King  v. 
Wright  and  Others,  was  a  motion  for  a  criminal  infor- 
mation against  the  defendants  for  having,  as  was  al- 
leged, used  improper  means  of  influencing  a  female, 
named  Savage,  to  make  a  will,  and  the  Court  refused 
an  habeas  corpus,  because  she  was  too  infirm  and  weak 
to  be  brought  into  Court.  The  second  case  was  thut 
where  the  Court  granted  a  habeas  corpus  to  bring  up 
the  body  of  a  female  who  was  improperly  confined  in 
a  mad  house  at  the  instance  of  her  husband.  With 
respect  to  the  alternative  part  of  the  motion  now  sub- 
mitted to  the  Court,  it  does  not  appear  to  me,  that 
either  of  those  cases  is  an  authority  for  this  purpose; 
and  I  know  no  instance  of  this  description  in  which 
this  Court  has  made  an  order  for  the  admission  of  per- 
s6ns  under  the  circumstances  stated,  for  the  purpose 
stated,  or  for  any  other  purpose,  to  a  person  who  hap- 
pens to  be  in  a  weak  state  of  health,  and  under  alleged 
improper  confinement.  It  appears  to  me,  that  this  also 
is  more  properly  a  subject  for  the  consideration  of  a 
court  of  equity.  I  am  extremely  unwilling  that  we 
should  take  upon  ourselves  to  exercise  a  jurisdiction 
which  the  law  does  not  vest  in  us,  and  without  some 
precedent  for  it  I  think  we  ought  not  to  interpose  in 
this  manner,  because  it  is  impossible  for  us  to  kno^  to 
what  extent  we  may  not  be  required  to  exercise  such  an 
authority.  Where  the  liberty  of  the  person  is  res6*ain- 
ed,  there  we  interpose  by  habeas  corpus ;  and  if  in  this 
case  it  had  been  satisfactorily  proved  to  us  that  this 
lady's  personal  liberty  was  restrained,  we  should  have 
had  no  discretion  to  exercise  upon  the  subject,  and 
^      should  grant  a  writ  at  once. 
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BayleyJ.    I  am  of  the  same  opinion.   We  cannot         1819* 
grant  a  writ  of  habeas  corpus  to  do  any  more  than  re-  kex 

move  that  degree  of  restraint  upon  the  person,  which  the    i^i^b^eion. 
law  considers  to  be  illegal.    In  this  case  a  foundation 
must  be  laid  to  satisfy  us  that  the  husband  is  exercising 
an  illegal  restraint  upon  the  person  of  his  wife.    For 
any  thing  that  at  present  appears,  he  is  only  desirous 
of  preventing  any  communication  which  may  aggra- 
vate her  present  dangerous  state  of  health.     In   all 
events,  it  appears  that  no  good  purpose  can  be  an- 
swered  by    granting    a    habeas   corpus^   because    she 
appears  to  be  in  a  state  of  health  which  renders  her 
unfit  to  be  removed.     In  my  opinion,  neither  of  the 
cases  cited  is  an  authority  for  this  motion.      If  this 
lady  is  prevented  from  disposing  of  her  separate  pro- 
perty, a  court  of  equity  is  the  proper  tribunal  for  re- 
dress, and  that  court  will  enable  her  to  dispose  of  her 
property  as  she  thinks  proper.     The  Court  is  in  this 
difficulty,  that  they  have  an  alternative  motion  present- 
ed for  their  consideration.     It  is  clear  that  they  cannot 
grant  a  habeas  corpus^  and  then  they  are  called  upon 
to  grant  a  rule  to  shew  cause  why   certain   persons 
should  not  have  access  to  this  lady.     That  is  quite  a 
novel  application ;  and  I  know  of  no  instance  in  which 
it  has  been  complied  with  by  this  Court.     It  may  be 
said,  perhaps,  that  a  similar  occasion  never  occurred. 
The  reason  of  that  probably  is,  that  this  subject  has 
been  always  considered  to  be  one  which  peculiarly  be- 
longs to  a  court  of  equity. 

HoLBOYD  J.  This  is  not  a  case  in  which  this  Court 
would  be  justified  in  granting  a  habeas  corpus^  for  it 
does  not  appear  that  this  lady  is  under  such  restraint 
as  would  prevent  her  from  exercising  her  personal 
liberty  if  she  were  in  a  fit  state  of  health  so  to  do.  On 
the  contrary,  it  appears  that  she  is  confined  solely  by 
ill  health.    Then  if  there  be  no  illegal  restraint,  how 
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Rex 

agaitut 

MiDDLXTOir. 


can  we  grant  a  habeas  corpus  ?  On  the  other  hand, 
how  can  we  grant  a  rule  calling  upon  the  husband  to 
admit  persons  into  his  house,  when  he  is  not  doing  any 
thing  illegal,  though  he  refuses  particular  persons  ad- 
mission into  his  house,  in  order  to  do  |that  which  the 
wife  has  power  to  do  by  other  means. 


Bbst  J.  concurred. 


Rule  refused. 


Nov.  2iih. 


There  must  be 
three  notices  of 
juHification  and 
two  changes  of 
bail,  to  entitle 
pUuntiff  to  in- 
sist on  deposit 
of  costs  of  op- 
opposition  be- 
fore the  bail 
justify,  (a) 


Costs  of  former 
opposition  al- 
lowed where 
there  had  been 
three  notices 
andtwochanges 
ofbaiL 


Costs  of  prior 
oppositions  not 
allowed,thoagh 
there  had  been 
three  notices  of 
justification,  if 
one  of  the  no- 
tices was  of  bail 
put  in  merely 
for  the  purpose 
oi  %  Mnder. 


Mercbr  against  Sanby. 

TN  this  case  three  notices  of  bail  had  been  givaif  and 
two  changes  had  taken  place. 

• 

Ellis  applied  for  the  costs  incurred  by  the  plaintiiT 
in  inquiries  after  and  opposing  the  bail ;  but  it  ap- 
pearing that  the  first  notice  was  not  that  the  bail 
would  justify  themselves  in  open  Court,  but  only  that 
they  had  been  put  in, 

BaVlet  J.  said  that  the  pldntiiF  could  not  in  this 


(tf)  See  Tidd^t  P.  6th  ed.  270.  In  Thompson  r.  Dams,  Trin.  56  Gto.  3.  it 
was  held,  that  costs  will  be  allowed  where  there  have  been  tlit«e  mitiett 
and  two  changfes  of  bail.  Caaberd  opposed  the  justiflcation  of  bul  till  tte 
costs  of  prior  oppositions  had  been  paid.  There  were  three  notices  and  two 
changes  of  bail.  Abloit  J.  referred  to  the  ndtoter,  who  said  that  tta 
practice  was  in  favour  of  allowing  the  costs  of  former  oppOsltioBii&a 
case  like  the  present ;  and  the  defendant's  attorney  paid  the  money  hito 
the  master's  hands  before  the  justification  was  allowed. 

But  the  codtA  of  prior  oppositiotais  are  nd;  allowM,  illfiioagli  there 
have  been  three  notices  of  justification,  if  one  of  the  notices  waft  menlf 
of  bail  put  in  for  the  purpose  of  a  render.  WUson  v.  Kinerley,  East,  T. 
1808.  Esphuuse  applied  for  costs  before  the  bail  Were  permitted  to 
jUMifyy  on  the  ground  of  there  havii^  been  tiiree  notices  of 
but  it  appearing  that  dne  was  put  in  mel^y  foir  the  purpose  of  a 
Cfroie  J.  held  it  not  to  be  within  the  rule  to  give  costs.  F'ide  the  Kkfg 
V.  iJii  ^iitr{i^4/ JitMk^,  1  tm/tiL^fi  Ifitt^U  y.*tiaridg€,  1  ZiMi^ 
'50t 
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case  insist  on  the  deposit  of  costs,  the  rule  being  to         1819. 

give  costs  only  where  there  had  been  three  notices  of  Mercer 

justification,  and  consequent  trouble  of  enquiring  after  sJStTt 
the  sufficiency  of  the  bail,  and  twp  changes. 


Gould  against  Logbttb.  1^^2^' 

THIS  was  a  rule  calling  on  the  plaintiff  to  shew   Affidavittoliold 
1  .  1-       ij        ^i_         ^       J  to  bail  on  a  bill 

cause  why  an  exoneretur  should  not  be  entered  on  of  exchange  for 
the  bail  piece,    or  why  the  bail  bond  should  not  be  p^iawtiol'^on 

a  Inll  for  523  Ktrrei  17  mmt  and  6  daders  sterling.  Held,  that  there  was  no  variance  so  as 
to  entitle  the  defendant  to  be  discharged  on  fiUng  common  bail,  the  meaning  of  the  two 
expressions  being  the  same,  {a) 


Mill  I  ■>■..,. 


(&)  But  the  bail  are  discharged  if  the  plaintiff  declare  for  a  different 
cause  of  action  from  that  expressedin  the  affidavit;  as  where  the  affidavit  to 
hM  to  bailis  in  attmmpaU^  and  the  plaintiff  declares  In  imoer.  Teikerington 
▼.  GokUng,  7  T.  R.  80.  and  where  an  affidavit  wite  made  at  the  suit  of  an 
indorsee  against  the  acceptor  of  a  bill  of  exchange  or  order  for  553/.  12«. 
and  it  appeared  by  the  declaration  that  the  monej  was  payable  out  of  a 
particular  fund,  the  Court  discharged  the  defenchmt  on  entering  a  com- 
mon appearance,  ^ilks  v.  ^dcock,  8  T.  R.  27.  The  same  principle  is 
recognized  in  Spalding  v.  Afure,  6  T.  R.  363.  And  see  Muwroe  v.  Hcfncy 
anU,  171 ;  2  East,  305;  3  WUs.  61 ;  6  T.R.  158;  2  H.  Bio.  278;  2 
Bos.  &  Pui.  358 ;  T^dd,  6th  ed.  283.  And  the  Court  of  C.  P.  will  stay 
tile  proceedfngs  ob  the  reoogniiancey  if  the  pfadntiff  did  not  recover 
agaiiist  the  principid  of  die  tiuise  of  action  expressed  in  tbe  affidavit  to 
htM  to  bfdl.  WTufehorighi  r.  JuiUng,  7  Tmmt*  304 ;  1  Moare^  51 ;  Cta- 
well  V.  Coore,  2  Taunt,  107.  The  affidavit  to  hold  to  bail  nntat  also  cor- 
respond with  the  writ;  but  a  small  difference  will  not  be  material,  pro- 
i^ed  the  identity  continue.  The  prindpal  object  of  this  rultf  seems  to 
be,  that  the  connection  may  appear  between  the  diffierent  parts  of  the 
proceec&igs,  in  order  to  fhdUtate  a  prosecution  for  peijury,  and  to  pte- 
^de  any  opportnmty  of  eva^n. 

'  ▼.  RennoUa,  Hibery  T.  46  Geo.  3.    Park  moved  for  a  rule  eall-    Vanniice  be-^ 

ing  upon  the  plaintiff  to  shew  cause  why  the  defendant  should  not  be    fween  afficGnvIt 
^Qschiurged  out  of  custody,  on  the  ground  of  a  variance  between  the  writ    f?^^2?^Jj'" 
and  affidavit  to  hold  to  bail.    In  tiie  writ  issued  against  the  defendant  he    ^^t^  name  as 
was  called  Rennolls,  but  in  the  affidavit  the  final  s  was  omitted^  and  he    jUimoUfor  Men- 
noils,  dbes  not 
(6)  See  tiie  next  case,  widjinon.  JSff^.T.I815,  Msty  8,  post.  The  names  do    Titiote  the  affi- 
not  appear  to  be  idem  sonanHa.  The  King  v.  ShaJkespeare,  10  East^  83.  And    ^^^*  W 
sea  Bingham  Y.  Dickie,  5  Taunt.  Rep.  814.     But  the  prindpal  light  in 
which  defects  in  tiie  affidarit  to  hold  to  bail  are  to  be  regarded  seems  to 
be  with  reference  to  an  indictfnent  for  peijury ;   and  if  the  affidavit  do 
not  fiurly  afford  an  opportunity  for  Evasion  it  would  probably  be  deemed 
suffident. 
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against 

LOGBTTX. 


delivered  up  to  be  cancelled,  with  costs,  on  the  ground 
of  a  variance  between  the  affidavit  to  hold  to  bail, 
and  the  declaration  delivered.  The  affidavit  to  hold 
to  bail  stated  that  the  defendant  was  indebted  to  the 
plaintiff  on  a  bill  of  exchange  accepted  by  him  for 
the  sum  of  523/.  175.  6rf.,  and  the  declaration  de- 
scribed it  as  a  bill  of  exchange  for  "  Five  hundred 
and  twenty-three  livrcs  seventeen  sous  and  six  deniers, 
being  of  the  value  of  523/.  175%  6d.  sterling,  (a) 


Mis-spelling  in 
final  syllable  of 
defendant's 
name,  as  by 
putting  "rum," 
instead  of 
**rnn,"  imma- 
terial in  affida- 
vit to  hold  to 
bail.    Semb, 
also,  that  it  is 
sufficient  to 
state  that  a  no- 
tary public  was 
sworn  to  inter- 
pret, without 
stating  that  he 
had  actually  in- 
terpreted. 


Tindal  shewed  cause  against  the  rule,  and  con- 
tended that  this  was  no  real  variance  between  the 
declaration  and  the  affidavit  to  hold  to  bail,  the 
amount  of  the  debt  being  the  same'  in  each,  for  livres, 
sous,  and  deniers,  answered  to  pounds,  shillings, 
and  pence  sterling.  The  word  livre  sterling  answer- 
ed  io pound  sterling;  the  word  sou$  answered  to  sohj 
from  solidum,  and  deniers  answered  to  denarii,  all  of 
which  denominations  were  recognized  in  the  usual 
form  of  pleading.      He  had    an   affidavit  of  several 

was  called  RermoU.  It  was  inasted  that  this  was  a  suffident  ground  for 
dischar^g  the  defendant  and  that  the  names  were  not  ever  idan  »- 
wmtia.  But  the  Court  refused  the  rule,  and  said  that  the  nustake  of  a 
letter  in  spelling  the  name  was  not  a  ground  for  discharging  the  defendant. 
-—Rule  refused. 

Anonymous^  Mich,  T.  1813.  ATw.  8.  Storks  moved  for  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged  out  of  custody  on 
filing  common  bail,  on  the  ground  that  the  affidavit  to  hold  to  bail  was 
insufficient  in  two  respects.  1st.  That  the  name  of  the  defendant  was 
written  wrong  in  having  the  final  syllable  "rum"  instead  of  "nm." 
2dly.  That  the  jurat  stated. that  a  notary  public  had  read  over  the  affi- 
davit to  the  plaintiff,  and  that  the  notary  had  been  duly  sworn  to  inter- 
pret ;  but  it  did  not  proceed  to  state  that  he  had  interpreted.  In  support  of 
-the  first  objection  he  cited  the  cases  of  Binfield  v.  Maxwell,  15  East,  15!). 
where  the  Court  only  refused  to  discharge  tKe  defendant  on  the  ground  of 
the  lateness  of  the  application,  the  time  allowed  for  pleading  in  abatement 
having  expired.  And  for  the  second  objection,  he  cited  the  rule  of  court  4 
T.  R.  284  (a) ;  and  Tidd^s  Prac.  6th  ed.  520.  Le  Bkme  J.  expressed  lis 
opinion  that  neither  of  the  objections  was  material,  but  permitted  Storh 
to  take  a  rule  tiisiy  Storks  at  the  same  time  doubting  whether  he  should 
draw  it  up. 

(rt)  Vide  Kearney  v.  King,  ante,  28. 
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persons,  which  stated  that  this  was  the  invariable 
mode  of  drawing  sterling  money  in  France,  and  that 
in  fact  there  was  no  other  possible  way  of  carrying 
on  the  commerce  between  that  and  this  country. 
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1819. 

Gould 

against 

LOOETTE. 


JE.  Lawes  applied  for  time  to  file  fresh  affidavits  in 
answer  to  those  produced  against  the  rule ;  but 

The  Court  refused,  saying  that  there  was  no  pre- 
tence for  calling  this  a  variance,  because  in  substance 
and  eff«ct  the  value  of  the  money  described  in  the 
affidavit  to  hold  to  bail,  and  that  set  out  in  the  decia* 
ration,  was  the  same  in  both.  The  Court  would  in- 
tend  that  litres,  as  mentioned  in  the  declaration^ 
meant  livres  sterling ;  that  sols  or  sous  meant  solidum, 
or  shilling ;  and  denarii,  deniers  or  pence.  There  was 
therefore  no  such  variance  as  to  justify  this  motion* 

Rule  discharged  with  costs* 


WooDBRiDGE  aguitist  SpooNER  &  Ux.  Executviv 

of  Rebecca  Bance. 


Nw.  24tb. 


^HE  declaration  stated,   that   Rebecca  Bance,    on   itisaninflex- 
the  1st  of  January  1816,  in  consideration  that   totd^ftpMol 
Stephen  Woodbridge  the  plaintiff,    at  the  special  in.    endence  to 

J  «  contradict  a 

Stance  and  request  of  the  said  Rebecca,  would  let  written  instru- 
ment, unless  the  consideration  be  iUegal,  (a)  Where  a  testator  gave  in  her  life  time  to  the 
plaintiff  a  promissory  note  to  pay  him  or  order  "  on  demand  the  sum  of  100/.  for  value 
received  and  his  kindness  to  me,"  with  a  verbal  engagement  on  the  part  of  t£e  plaintiff 
that  the  note  should  not  be  demanded  until  after  her  death,  it  was  held,  in  an  action  upon 
the  note,  that  parol  evidence  could  not  be  received  to  shew  that  it  was  not  g^ven  for  a 
valuable  consideration,  (b)  And  that  such  a  note  does  not  operate  by  way  of  testamentary 
disposition ;  nor  is  it  void  on  the  ground  that  it  is  a  fraud  on  the  legacy  duty,  that  duty 
never  having  attached  upon  it ;  and  there  being  nothing  to  shew  tiuit  tlie  amount  passed 
by  way  of  a  dotuUio  causa  mortis,  {c) 

(a)  See  the  rule  and  cases  in  Phii.  on  E^-id.  4th  ed.  488  to  498.  Chiity 
on  Bills,  5th  ed.  61,  2. 

{b)  See  Williamson  v.  /xwA,  and  Nash  v.  Brown,  Chitty  on  Bills,  5th  ed. 
93,  n.  2. 

(c)  As  to  this  point,  see  Chitty  on  Bills,  5th  ed.  93,  n.  2.  and  Holt,  C 
N.  P.  21,  and  10  to  13 ;  Bunn  v.  Markham,  7  Taunt,  224  ;  TWfcr'*  Exe- 
cuton,  232  to  237. 
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1819-        her  have  the  run  of  his  house  on  Sunday $,  she  under- 

WooDBRiDGE    took  and  faithfully  promised  him  that  she  would  at  her 

SpowTEa^ET     decease  give  him  a  hundred  pounds  more  than  a  legacy 

ux.  EXEcu-      of  twentv  pounds  which  she  meant  to  leave  him  and  his 
TRix  or  Ri-        ,  '  ^    , 

BEccA  Baxce.   wife  by  her  will ;  that  thereupon  plaintiff  afterwards  and 

continually  frdm  and  after  the  making  of  said  promise 
and  undertaking,  and  during  the  life  and  until  tjie 
death  of  said  Rebecca^  did  let  her  have  the  run  of  his 
house  on  Sundays;  that  the  said  Rebecca  did  not 
during  her  life  pay  any  part  of  the  said  sum  of  100/.; 
that  on  the  1st  of  January  1818  she  died,  having  first 
made  her  last  will  and  testament,  and  appointed  the 
defendant  Jane^  the  wife  of  John  Spooner,  executrix 
thereof;  but  without  having  left  the  plaintiff  any  sum 
of  money  over  and  above  the  said  legacy  of  20/* 
The  first  count  of  the  declaration  concluded  with  the 
proper  averments.  The  second  count  stated  that  the 
said  Rebecca  on  the  Ist  of  September  1817>  made  her 
promissory  note  for  payment  on  demand  to  plaintiff 
of  100/,  and  undertook  and  faithfully  promised  to 
pay  the  plaintiff  the  said  sum  of  money,  according  to 
the  tenor  and  effect  of  said  note.  There  were  the 
usual  common  counts.  Plea  the  general  issue,  and 
issue  joined. 

At  the  trial  before  Abbott  Ch.  J.  at  the  Middlesex 
Sittings  in  Trinity  Term  last,  the  case  appeared  to  be 
this :— ^The  plaintiff  and  Rebecca  Bance  the  deceased, 
had  known  each  other  a  great  many  years,  both  re- 
siding in  the  same  town.  The  deceased  was  a  widow 
woman*  living  upon  a  limited  income.  She  was  in 
the  habit  of  frequently  visiting  the  plaintiflf  and  liis 
wife,  and  in  consequence  of  the  kindness  and  hospi- 
tality shewn  her,  she  made  her  will  in  which  she  lefl 
the  plaintiff  a  legacy  of  20/.  This  event  took  place 
upon  the  occasion  of  her  being  attacked  with  alarming 
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illness.    On  her  recovery  she  resumed  her  visits,  and        1819. 

on  recommencing  so  to  do  she  told  the  plaintiff  '^  That  wooMRmac 

if  he  would  let  her  have  the  run  of  his  house  on  S//n*  g^jJ^^^T 

days,   she  would  leave  him  100/.  in  addition  to  the  Ux.  bxeou- 

TB.IX  OV  BX^ 

former  legacy.     The  plaintiff  acceded  to  this  propo-   bxcgaBavcx* 
sition,  and  she  constantly  while  in  health,   and    till 
within  a  few  weeks  of  her  death,  had  the  run  of  his 
liouse  on  a  Sunday ^  and  upon  an  average  two  or  three 
days  in  a  week,  living  entirely  at  the  cost  of  the  plain- 
tiff; and  when  her  health  prevented  her  coming  in 
person,  as  she  was  somewhat  infirm,  the  plaintiff  in- 
variably sent  her  meals  to  her  own  house;  and  this 
practice  continued  with  very  little  interruption  for  the 
space  of  four  years  and  a  half.    At  length  it  became 
the  subject  of  conversation  between  the  plaintiff  and 
the   deceased,  in  what  manner   and  to   what  extent 
the  plaintiff  should  be  remunerated.      The  deceased 
spoke  of  the  legacy  she  intended  to  give  the  plaintiff; 
but  it  being  suggested  that  as  the  plaintiff  was  a 
stranger  in  London^  if  she  gave  him  a  legacy  of  100/. 
he  would  have  to  pay  out  of  it  a  legacy  duty  of  ten 
per  cent,  which  would  in  some  measure  defeat  her  in- 
tention and  prejudice  the  object  of  her  bounty ;   it 
was  at  last  agreed  that  the  deceased  should  give  her 
note  of  hand  for  100/.  which  it  was  understood  he 
was  to  forbear  enforcing  until  after  her  decease :   and 
accordingly  a  note  in  the  following  terms  was  given 
to  the  plaintiff : — "  100/.  Brentford^  September^  1,  1817. 
I  promise  to  pay  to  Stephen  Woodbridge  or  order  j  on  de- 
mand, the  sum  of  one  hundred  pounds,  for  value  received, 
and  his  kindness  to  me.  Rebecca  Bance"  After  the  death 
of  the  deceased  application  was  made  for  the  payment 
of  this  note,  and  the  executrix  having  refused  to  pay 
it  the  present  action  was  brought.     At  the  trial  this 
note  was  given  in  evidence  to   support   the  second 
count  of  the  declaration.    On  the  part  of  the  defend- 
ant it  was  contended,  first,  that  the^  note  in  question 
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18 19-  operated  as  a  donatio  causa  mortis,  and  that  the  action 
WooDBRiDox  therefore  would  not  lie.  Second,  that  as  the  deceas- 
Spo^ok^'et     ^^  intended  to  leave  the  100/.  to  the  plaintiff  as  a  le- 

ux.  ixEcu-     ffacy,  and  as  she  had  given  him  a  note  instead,  which 
T&ixoF  Re-    ®     •''  ^  ,      . 

BSccA  Bancb.   was  not  to  be  put  in  force  until  after  her  death,  it  was 

a  fraud  on  the  legacy  duty,  and  therefore  was  not 
available  in  a  court  of  law.  And,  third,  that  at  all 
events  the  defendant  was  at  liberty  to  give  parol  evi- 
dence to  defeat  the  note,  by  shewing  that  it  was  not 
given  for  good  and  valid  consideration.  At  the  trial 
the  plaintiff  was  nonsuited,  on  the  ground  that  the 
note  could  only  operate  by  way  of  testamentary 
disposition.  Liberty  however  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  upon  any  one 
of  the  counts  of  the  declaration. 

Scarlett  accordingly  obtained  a  rule  to  shew  cause 
in  last  Term,  why  the  nonsuit  should  not  be  set  aside 
and  a  verdict  entered  upon  the  second  count. 

Marryat  and  Adams  now  shewed  cause  against  the 
rule,  and  contended  that  the  note  upon  which  the  ac- 
tion was  founded  would  only  operate  as  a  donatio  causa 
mortis ;  but  supposing  such  a  conclusion  could  not  be 
drawn  from  the  terms  of  the  note  itself,  still  the  de- 
fendant was  at  liberty  to  go  into  parol  evidence  to 
contradict  its  import,  and  if  so,  they  urged  it  to  he 
perfectly  clear  that  the  action  would  not  lie ;  for  if  the 
note  was  to  be  treated  merely  ai  a  legacy,  it  was  an 
arrangement  by  which  a  fraud  would  be  committed  on 
the  legacy  duty. 

Scarlett  and  Abraham  in  support  of  the  rule  sub- 
mitted, first,  that  the  note  in  question  could  not  oper- 
ate as  a  donatio  causa  mortisy  because  it  was  given 
only  when  the  maker  was  in  an  ailing  state,  and  not 
in  contemplation  of  her  death  (a) ;   besides  which,  a 

(a)  Tatey,  Hilbert,  2  r«.  Jun.  111. 
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promissory  note  is  not  ihe  subject  of  a,  donatio  cama  ldl9- 
mortisj  for  the  note  is  merely  a  chose  in  action,  and  woodbridgx 
it  ought  to  be  a  chose  in  possession  to  pass  by  way  of  g^^^^^j,^ 
donatio  cama  mortis.  Miller  v.  Miller  («).  But  even  ux.  exbcu- 
supposmg  the  note  m  question  could  pass  by  way  ot  bbcca  Bavcb. 
a  donatio  causa  mortis^  the  plaintiff  might  proceed  at 
law  (6).  But  in  all  events  the  note  cannot  operate  by 
way  of  testamentary  disposition  (the  ground  upon 
which  the  nonsuit  proceeded  at  the  trial),  because  no- 
thing appears  on  the  face  of  the  note  to  indicate  such 
intention,  and  all  the  cases  at  law  and  equity  shew, 
that  where  an  instrument  operates  as  a  testamentary 
disposition,  something  must  be  expressed  on  its  face 
from  whence  such  an  intention  can  be  collected. 
For  this  they  cited  Chaworth  v.  Beech,  (c)  and  Ro- 
berts on  Wills,  passim.  As  to  the  argument  that  pa- 
role evidence  was  admissible  to  contradict  the  note, 
it  is  clearly  laid  down  in  Hoare  v.  Graham  (rf)  and 
Free  v.  Hawkins  (e),  that  a  parol  agreement  made  at 
the  time  a  promissory  note  is  made,  which  parol 
agreement  is  contradictory  to  the  note,  cannot  be 
given  in  evidence  to  defeat  the  note,  nor  is  it  avail- 
able in  any  way  whatever;  and  therefore  on  this 
ground  alone  the  plaintiff  is  entitled  to  recover.  Then 
as  to  the  last  objection,  on  the  ground  that  this  was  a 
fraud  upon  the  legacy  duty,  it  could  not  attach  in  the 
present  case,  because  it  is  quite  clear  that  the  deceas- 
ed might  dispose  of  that  by  gift  in  her  life  time  which 
she  meant  to  have  left  as  a  legacy ;  and  as  no  legacy 
duty  ever  attached,  there  could  be  no  fraud.  Such 
supposed  frauds  as  this  cannot  often  happen,  as  very 
few  persons  would  like  to  part  with  the  dominion  over 
their  property  in  their  life-time. 

This  answer  to  the  last  mentioned  objection  was  in 


(m)  3  P.  Wm,  :^6.         (6)  2  ra.  Jan.  122.        (c)  4  Fes.  Jon.  &§5. 
{d)  ^3  Gray.  N.  P.  b1.  {e)  1  Motrt,  53S. 

t  y 
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18 19.  the  course  of  the  argument  approved  of  and  adopted 

WooDBRiDOK  l>y  *lje  Court,  and  did  not  enter  into  their  consider- 

SToos^n  ET  *'^*'^"  '"  S*^'*"g  judgment  upon  the  other  points,  ex- 

rx.  EXEciT-  cept  by  Best  J.  who  commented  »boftlv  upon  it. 

THIX  OF  Rk-  *         ^  ^        r 

BECCA  BaKCK. 

Abbott  Ch.  J.  said,  that  after  the  discussion 
which  had  taken  place  upon  the  question  whether  the 
note  operated  as  a  donatio  catisa  mortis,  or  as  a  testa- 
mentary disposition,  he  was  now  clearly  of  opinion^ 
for  the  reasons  stated  and  the  catses  cited  in  argument^ 
that  it  could  not  be  so  considered.  Upon  the  second 
point,  as  to  the  admissibility  of  parol  evidence  Uf 
contradict  the  note,  he  was  also  of  opinion  upon  the 
established  rule  of  evidence,  that  parol  evidence  can- 
not be  admitted  to  contradict,  add  to,  or  vary  the 
terms  of  a  written  instrument ;  that  the  objection  must 
fall  to  the  ground,  and  consequently  that  the  rule  must 
he  made  absolute. 

Bayley  J.  I  am  of  opinion  that  the  verdict  fe 
this  case  should  be  entered  for  the  plaintiff.  It  seem* 
to  me  that  this  instrument  is  a  security  for  money,  which 
would  be  binding  upon  the  maker  in  her  life-time,  and 
consequently  that  it  would  be  binding  upon  her  effects 
after  her  decease,  for  which  latter  purpose  we  are  in- 
formed the  note  was  given  by  the  testator.  The  testa- 
tor by  the  note  says,  '*  I  promise  to  pay  Stephen  Wood" 
hridgCy  or  order,  on  demand,  the  sum  of  one  hmidred 
pounds,  for  value  received."  That  is  clearly  obliga- 
tory on  the  party  who  makes  the  note ;  and  though 
the  plaintiff  by  a  secret  understanding  between  him 
and  her,  forbears  to  demand  the  money  until  after  her 
death,  still  it  is  binding  on  her  assets,  and  her  execu- 
tor is  under  an  obligation  to  pay  it.  But  here  there 
are  the  words  *^  on  demand ;"  the  party  therefore  who 
lias  made  that  note  has  in  terms  said  '^  that  whenever 
the  plaintiff  shall  think  fit  to  call  upon  me  for  pay- 
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toent,   I  bind  myself  that  I  will  then  pay;*'  and  it         1819- 
would  be  extremely  dangerous  and  inconsistent  with   woodbridox 
those  general  rules  of  evidence  upon  which  we  proceed    gp^J?^',., 
in  courts  of  justice,    to   allow  a  party  after  having     vx.  execu. 
given  an  instrument  in  which  he  says  "  I  promise  to '  becca  Bance* 
pay  on  demand/'  to  say  by  parol  evidence,   '*  You 
know  I  did  not  mean  to  pay  on  demand,  but  I  merely 
promised  to  pay  when  I  should  die/'     It  is  a  general 
rule  of  evidence  universally  adopted  in   courts  of  jus- 
tice, that  parol  evidence  cannot  be  received  to  contra- 
dict a  written    instrument*    Therefore,  I  think    that 
in  this  case,  the  defendant  was  not  at  liberty  to  give 
evidence  to  shew  that  the  note  was  not  given  for  good 
end  valuable  consideration,  and  that  it  was  not  pay- 
able on  demand,  but  intended  to  bfe  postponed  till  after 
the  party's  death.     But  if  any  sUch  evidence  could  be 
received  at  all,  it  could  only  be  received  for  the  purpose 
of  shewing  that  payment  was  to  be  postponed  until 
after  the  testator's  death*     But  in  that  view  of  the 
case,  it  would  be  still  obligatory  upon  the  representa- 
tives of  the  deceased ;  for  at  all  events,  it  never  could  be 
in  the  contemplation  of  the  testator  that  the  instru- 
ment was  liable  to  be  defeated. 

ttoLROYD  J.  I  am  of  the  same  opinion,  that  the 
nonsuit  in  this  case  should  be  set  aside.  The  evidence 
offered  at  the  trial  was  fot  the  purpose  of  shewing  that 
there  was  a  want  of  consideration  for  the  note,  or  that 
it  was  given  under  circumstances  to  make  the  note 
illegal.  The  evidence  likewise  was  offered  for  the  pur- 
pose of  shewing  that  the  note  was  not  delivered  to  the 
plaintiff  for  the  purpose  of  being  paid  until  after  the 
testator's  death.  It  appears  to  me  that  the  utmost  ex- 
tent to  which  any  such  evidence  could  be  received, 
would  be  to  shew  that  it  was  not  to  be  i)aid  in  the 
manner  which  the  note  itself  imports.  But  inasmuch 
as  the  evidence  went  to  a  much  greater  extent,  namely, 

2  Y  ^ 
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^'         to  the  extent  of  contradicting  the  note  itself,  it  appears 
WooDBHiDos    to  me  that  the  case  comes  within  the  general  rule  of 
Spooker  «t    law,  that  parol  evidence  cannot  be  admitted  in  contra- 
TjBLix  OP  rk-     Miction  to  written  evidence;  I  mean  in  cases  where  parol 
iKccA  Bakce.   evidence  goes  to  shew  that  the  instrument  was  not  de- 
livered to  the  party  as  an  instrument,  or  that  it  was 
void  under  the  particular  circumstances.     Supposing 
here  that  parol  evidence  could  be  received,  for  the  pur- 
pose of  shewing  that  the  note  was  not  to  be  sued  upon 
until  after  the  party's  death,  still  that  period  has  now 
arrived,  and  the  action  may  be  sustained.     For  these 
reasons,  I  am  of  opinion  that  the  nonsuit  must  be  set 
aside. 

Best  J.  I  am  of  opinion,  that  whatever  objection 
may  arise  to  the  first  count  of  the  declaration,  the 
second  is  maintainable,  and  that  the  evidence  offered  to 
do  away  the  effect  of  the  note  was  not  admissible.  Here 
is  a  written  instrument  between  the  parties  by  which 
they  are  bound,  and  it  would  be  contrary  to  the  first 
principles  of  evidence,  to  receive  parol  testimony  for 
the  purpose  of  shewing  that  the  written  contract  is 
different  from  that  which  it  is  supposed  the  parties  in« 
tended.  I  know  but  of  one  exception  to  that  general 
rule,  and  that  is  founded  on  public  policy,  namely, 
where  the  contract  is  illegal ;  but  if  it  cannot  be  shewn 
that  there  is  any  illegality  in  the  contract,  the  law  must 
take  effect.  In  cases  of  usury,  the  exception  I  have 
mentioned  prevails,  for  the  reason  I  have  stated ;  but  I 
believe  this  is  the  only  exception.  In  this  case  it  seems 
to  me  that  the  contract  is  not  illegal,  because  there  is 
nothing  illegal  in  persons  binding  themselves  to  pay 
money  for  acts  of  kindness.  If  the  contract,  therefore, 
is  not  illegal,  no  evidence  can  be  received  to  khew  it  was 
different  from  that  expressed  in  writing. 

Rule  absolute. 
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18U). 


Cooper  against  Nias.  S4I?:' 

THE  defendant  was  arrested  upon  a  bill  of  Middle-  The  defendant 

sex,  returnable  Fridaj/  next  after  the  morrow  ot  judgment  of 

All  Souls   1818,  she  being  then  a  spinster,  at  the  suit  ^to7ade- 

of  the  plamtifF,  for  50/.     On  Saturday  the  7th  of  No-  fj^ration  after 

»  '  *^  the  expiration 

vember,  in  the  same  year,  she  surrendered  into  custody,   of  a  year  from 
and  afterwards  justified  bail  on  the    11th.     No  pro-  return  of  the 
ceedings  were  afterwards  taken  by  the  plaintiff;  and   ^|  f^^^^^ 
on  the  l^th  of  November  instant,  the  defendant's  at-   out  of  Court, 
tomey  signed  judgment  of  non  pros,  and  thereupon   is  not  to  be 
sued  out  execution  for  8/.  85.  the  costs  incurred,  thrimeofpuu 

ting  in  bail;  and 

Abraham  on  a  former  day  moved  to  set  aside  the   jndgnaent  so 

*'  ,  signed  was  set 

judgment  of  nan  pros,  and  all  subsequent  proceedmgs,   aside,  but  wHh- 
for  irregularity ;  the  alleged  irregularity  being,  that  the   ^^  ^^    '  ^^^ 
defendant,  according  to  the  practice  of  the  Court,  was 
not  at  liberty  to  sign  judgment  of  non  pros,   after  the 
expiration  of  a  year  from  the  time  when  the  writ  was 
returnable. 

(a)  The  passage  in  Impey's  Prac.  K.  B.  549,  is  this :  if  the  defendant 
files  common  bail  within  the  Term  the  writ  is  returnable,  he  has  twelre 
months  after  to  sign  a  non,  prot,  but  he  cannot  do  it  at  any  time  after. 
White  V.  White,  EAl  Geo.  3.  This  position  led  to  the  opinion  that  the  de- 
fendant  might  sign  judgment  of  non  pros,  within  twelve  months  after  the 
6aj  of  filing  common  bail ;  but  it  is  now  held,  that  the  year  is  to  be  com- 
puted firom  the  return  day  of  the  writ  to  which  the  filing  of  common  bail 
relates.  The  practice  of  requiring  the  plaintiff  to  declare  within  a  year  is 
for  the  benefit  of  the  defendant,  and  therefore  should  be  construed  most 
favourably  for  him.  In  ecire  facias,  after  judgment,  the  year  is  computed 
from  the  day  on  which  judgment  was  actually  ugned.  Simpson  v.  Gray, 
Barnes,  1 97 ;  6  Mod.  14 ;  1  Stra.  301.  And  the  year  depending  upon  the 
statute  13  "Edw.  1,  c.  45,  the  words  of  which  are,  infra  annum,  is  to  be 
construed  by  calendar  months,  and  not  by  Terms.  Tf^inier  v.  lAghtboundi 
1  Stra.  301  j  Tidd,  6th  ed.  1115.  If  the  plaintiff  suffers  four  Terms  to 
elapse  after  the  delivery  or  filing  of  a  declaration,  the  defendant  must  have 
a  Term's  notice  to  plead.  R.  T.  and  5  &  6  Geo.  2,  note  b,  K.  B. ;  Tidd, 
6th  ed.  483  ;  Imp.  258.  So  if  four  Terms  have  elapsed  after  plea  pleaded 
the  plaintiff  must  have  a  Term's  notice.  Id,  ib.  Tidd,  717.  So  after  four 
Terms  have  elapsed  after  issue  joined  there  must  be  a  Term's  notice  of 
trial.  Tidd,  813;  rule,  Mick,  A  Ann.  notec;  2  Stra.  1164;  ZM.8lS. 
500 ;  and  Imp.  359,  where  it  is  said,  that  if  notice  be  given  within  the 
yoir,  without  having  regard  to  the  Terms,  it  is  BuflScicnt. 
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IB  19.  JValJord  now  shewed  cause  against  the  rule,  and 

CooPBa        contended  that  the  defendant's  proceedings  were  ine- 

Hi^aifut  gular,  for  that  the  year  within  which  the  plaintiff  must 
declare,  must  be  computed  from  the  time  of  the  de- 
fendant's appearance,  and  not  from  the  time  of  the  re- 
turn of  the  writ.  This  motion,  he  said,  was  made  upon 
the  foundation  of  the  practice  of  the  Court  of  C.  P.  and 
not  the  practice  of  this  Court.  He  referred  to  Tidd  422, 
and  to  Impey  549,  where  it  was  laid  down,  that  if  the 
defendant  filed  common  bail  within  the  Term  on  which 
the  writ  is  returnable,  he  has  twelve  months  after  to 
sign  judgment  of  non  pros.  The  defendant  thCTefore 
had  at  least  twelve  months  afler  his  appearance,  if  not 
that  time  from  the  end  of  Mich.  Term,  to  sign  judg- 
ment of  non  pros. 

Abraham,  in  support  of  the  rule,  contended  that  by 
tjie  practice  of  this  Court,  the  j^laintifF  must  declare 
within  twelve  months  after  the  return  of  the  writ,  and 
consequently,  that  if  twelvemonths  had  expired  before 
the  judgment  of  wo/ipro*.  was  signed,  both  parties  were 
out  of  Court.    The  writ  here  was  returnable  on  the  6th 
of  November  18 IB,  and  bail  was  not  put  in  and  justi- 
fied until  the  11th  of  that  month.    Judgment  of  no» 
pros,  was  not  signed  until  the  12th  instant,  by  which 
it  appeared  that  more  than  a  year  had  expired  since 
the  return  of  the  writ.    He  referred  to  Worley  v.  Lee  (a) 
and  Penny  v.  Harvey  {b)  and  Oldham  v.  Burr  ell  (c). 
ft  was  now  too  late  for  the  defendant  to  sign  judg- 
ment of  non  pros,  because  both   parties  were  out  of 
Court.     When  bail  is  put  in  on  one  day,  it  has  rela- 
tion  only  to  the  first  day  of  Term.      Here  the  de- 
fendant had  signed  judgment  in  the  5th  Term,  after  the 
writ  was  returnable.     The  question  for  the  decision  of 

(a)  2T.  R.  112.  (6)  3T.R.  123. 

(c)  7  T.  R.  26 ;  Parsons  v.  Aw«-,  7  T.  R.  7 ;  Shers^  v.  Hughes,  5  T.  R. 
35  I  Tidd,  Gth  ed.  422. 
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the   Court  was,    whether   the   defendant  had   twelve         1819. 
months  after  putting  in  bail,  to  sign  judgment  of  non       Cooper 
pros,  or  twelve  months  after  the  return  of  the  writ.    He         niaT 
contended  that  the  twelve  months  must  be  computed 
irom  the  latter  event. 

Abbott  Ch.  J.  I  thhik  the  safest  and  best  course 
is  to  decide,  that  the  twelve  months  should  be  com- 
puted from  the  return  day  of  the  writ.  In  the  case  of 
fVhite  v.  White  (a)  it  is  said,  that  if  the  defendant  file 
common  bail  within  the  Term  the  writ  is  returnable,  he 
lias  twelve  months  after  to  sign  the  judgment  of  non 
proi.  Thai  is  a  very  general  expression*  I  think,  in 
deciding  that  he  has  twelve  months  after,  the  compu- 
tation must  be  made  with  reference  to  the  twelve 
months  after  the  day  of  the  return  of  the  writ. 

HoLROYD  J.  (6)  I  have  always  understood  the 
rule  as  laid  down  in  this  Court  to  be,  that  if  the  plain- 
tiff does  not  declare  within  the  year  after  the  day  of  the 
return  of  the  writ,  the  cause  is  out  of  Court;  for  the 
writ  commands  the  sheriff  to  bring  the  body  of  the  de- 
fendant into  Court  on  a  particular  day,  and  when  bail 
is  put  in  it  is  entered  as  done  at  the  return  of  the  writ. 
So  that  the  computation  of  the  year  according  to  that 
rule,  ought  to  commence  from  the  return  of  the  writ. 
Undoubtedly  the  practice  of  the  Court  has  been  to 
give  time  to  put  in  bail  at  a  subsequent  period ;  but 
where  this  takes  place  it  is  matter  of  indulgence. 

Best  J«  was  of  the  same  opinion. 

Walford  submitted  that  the  Court  would  not  make 
the  rule  absolute  in  the  terms  prayed,  namely  with 
costs. 

« ■        »i  «■■■     ■»  I  »  ■    jmn  I  I       »  '■  "  ■  '  I  I    I  II  > 

[a)  Jmpey,  54U,  {b)  JSayley  J.  was  absent. 


1819. 


COOPEB 
agaimt 

NlA«. 
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Abraham  submitted  that  the  costs  ought  to  be  al- 
lowed, on  the  authority  of  Wynne  v.  Clarke  (a)  where 
it  was  held,  that  if  the  plaintiff  declares  after  two 
Terms  from  the  Term  in  which  the  writ  is  returnable, 
the  Court  will  set  aside  the  declaration  with  costs. 


Abbott  Ch.  J.  Upon  a  very  nice  point  of  prac- 
tice like  this,  depending  upon  the  calculation  of  three 
or  four  days,  I  think  we  ought  not  to  give  the  plaintiff 
costs.  The  question  was  whether  the  year  was  to  be 
calculated  from  the  return  of  the  writ,  or  the  da}*  on 
which  the  bail  was  put  in.  Upon  such  a  question  the 
defendant's  attorney  might  very  naturally  make  a  mis- 
take, and  therefore  I  think  this  is  not  a  case  for  costs. 

Rule  absolute  without  costs. 

(a)  5  ToMnt.  649. 


ThufidMy 
iVbr,  25th. 


The  defendant 
is  at  liberty  to 
move  for  judg- 
ment as  in  case 
of  a  nonsuit 
in  the  same 
Term  in  which 
the  issue  is  en- 
tered. (6) 


HoLAH  against  Fleet. 

d^OTTI'NGHAMovL  a  former  day  moved  for  a  rule 
to  shew  cause  why  judgment  as  in  case  of  a  non- 
suit should  not  be  entered  in  this  case.  A  declaration 
was  filed  in  Michaelmas  Term  last,  issue  was  joined  in 
Hilarif  Term,  and  in  this  Term  the  defendant  ruled 
the  plaintiff  to  enter  the  issue ;  and  the  question  was 


The  defendant 
may  have  a 
rule  to  enter 
issue  and  judg- 
ment as  in  case 
of  a  nonsuit  in 
the  same  Term. 


(&)  So  in  C.  P.,  the  defendant  may  rule  the  plainUff  to  enter  the  issM 
and  more  for  judgment  as  in  case  of  a  nonsuit,  the  same  Term.  Ptien 
v.  Throgmorton,  I  Bos,  &  Pul,  387.  TieU^  6th  ed.  825.  Aiwnynmim^ 
Easter  Term,  1815,  May  1st.  ^oU  shewed  cause  against  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit;  contending  that  in  this  case  the  defendant 
could  not  rule  the  plaintiff  to  enter  the  issue  and  move  for  judgment  as 
in  case  of  a  nonsuit  in  the  same  Term.  He  said  that  in  THdnTs  Practice  it 
.  is  laid  down,  that  it  may  be  done  in  the  Common  Pleas,  but  does  not  say  it 
can  be  done  in  this  Court ;  and  said  he  understood  it  had  not  been  the 
practice  so  to  proceed  in  this  Court.  Le  Blanc  J.  I  see  no  reason  why  it 
should  not  be  done,  though  I  believe  it  has  not  been  the  practice  to  do  it. 
Rule  absolute. 
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whether  the  defendant  was  at  liberty  '.to  move  for  a  ^Q^9> 
judgment  as  in  case  of  a  nonsuit,  in  the  same  Term  in  Holah 
which  the  issue  is  entered^  rLEET. 

Chitty  shewed  cause  against  the  rule,  and  contend- 
ed, that  although  issue  was  joined  in  Hilary  Term,  yet 
as  no  notice  of  trial  had  been  given,  and  the  defendant 
ruled  the  plaintiff  to  enter  issue  in  this  Term,  he  could 
not  in  the  same  Term  take  another  step  in  the  cause 
and  move  for  judgment  as  in  case  of  a  nonsuit.  There 
was  no  default  on  the  part  of  the  plaintiff. 

The  Court  held  that  as  the  issue  was  joined  so  long 
ago  as  Hilary  Term  last,  the  defendant  was  at  liberty 
to  move  for  judgment  as  in  case  of  nonsuit  in  the  same 
Term  in  which  the  issue  was  entered. 

The  rule  however  was  discharged  upon  the  plaintiff 
giving  a  peremptory  undertaking  to  try  at  the  Sittings 
after  this  Term. 

Ex  PARTB  Davis.  ivJ^25S! 

JCT   LAfVES  applied  to  readmit  an  attorney  whose  An  attorniy 

agent  had  for  two  years  neglected  to  take  out  ed  for  two  yean 

,his  certificate,  having  received  instructions  so  to  do.  Si^'out  lua**^ 

He  had  continued  to  practice,  not  knowing  that  his  certificate,  in 

*  o         consequence  of 

certificate  had  not  been  taken  out ;  and  therefore  he  the  negligence 
now  applied  to  be  re-admitted  upon  paying  up  the  ar-  ^  rea^iued 
rears  of  duty,  and  without  sticking  up  the  usual  no-  ^^^'O'lt^ck- 

tices.  usual  notices^ 

or  paying  the 
arrears  of 

The  Court  at  first  doubted  whether  this  latter  re-  ^'^^'  ^'^ 


(a)  WAt  Ex  parte  Riehardty  anie,  101 ;  Ex  parte  Bartlett,  ante,  307; 
Exporter  ,  on/e,  316;  vide  Ex  parte  Platts,  poet,  692.    The  37 

Geo.  3,  c.  90,  #.31,  provides  that  the  Court  may  readmit,  on  payment  of 
the  arrear  of  duty,  and  of  such  sum  by  way  of  penalty,  as  the  Court 
shall  tMnk  fit;  but  see  Ex  parte  Vaughan,  THdd,  6th  ed.  67  9  semb,  contra. 
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Ex  PAETB 

Davijbs. 


quisite  could  be  dispensed  with  ;  but  upon  referring  to 
the  master,  it  was  held  not  to  be  necessary,  and  Uie 
attorney  was  admitted  on  the  terms  prayed. 


uhutsdttyf 
Aov.  25th. 


Anonymous. 


The  Court  will 
not  set  aside  an 
award  on  the 
ground  that  the 
arbitrator  was 
mistaken  in 
law,  unless  the 
principles  of 
law  upon  which 
he  has  decided 
appear  upon 
face  of  tiie 
award,  (a) 


npHIS  was  a  rule  calling  on  the  plaintiff  to  shew 
cause  why  the  award  made  in  this  case  should 
not  be  set  aside  on  the  ground  that  the  arbitrators  had 
mistaken  the  law  upon  which  their  award  was  found- 
ed. The  principle  upon  which  the  arbitrators  proceed- 
ed, was  not  stated  upon  the  face  of  their  award,  and 
the  question  was  whether  the  Court  would  grant  the 
relief  prayed,  upon  affidavits  tending  to  shew  that  the 
principles  upon  which  the  arbitrators  founded  their  de« 
cision  were  not  conformable  to  law. 


Gaselee  for  the  plaintiff  and  Campbell  for  the  de- 
fendant. 


(a)  See  the  case  otAintky  v.  Goff^  and  other  cases  in  Caidwell  <m  Ai- 
bitration,  53  to  62.  In  Dm  on  demke  Btdiock  v.  Thmnson,  Midi  T. 
1817»  Nov,  10th.  Scarlett  moved  to  set  aside  an  award,  and  it  was  laid 
down  by  Bayky  J.  as  a  rule,  that  where  the  law  and  fact  are  referrsd  to 
an  arbitrator,  the  award  will  not  be  set  aside,  unless  there  appear  tD'be 
error  in  la;w  on  tht  fiioet>f  the  award  ;  and  im  conformity  witb  thii  doctrine 
tho  rule  was  refused.  In  order  to  impeach  an  award,  upon  the  £ice  of 
which  no  objection  appears,  it  is  oot  sufficient  to  state  facts,  from  which 
it  may  be  inferred  tliat  the  award  was  fbonded  upon  aii  incorrect  no^n 
QfiheUwofthecAse.  Z?elMry.AinMr,  ir(pm/.48^  If  an  aapbHrator  acts 
manifestly  against  law,  the  Court  will  set  iLside  the  award.  3  Eatt,  18; 
13  Eiutf  358 ;  6  Taunt,  255  ;  but  if  tiie  matter  referred  be  a  iQixed  ques- 
tion of  law  and  fact^  the  sward  wil  not  be  set  aside  on  an  affida^  of 
facts,  showing  that  the  sum  awarded  had  been  aUowed  in  respect  of  at 
illegal  transaction.  Wohleiiberg  v.  Lageman^  6  Taunt,  254.  And  where  a 
cause,  involving  a  question  at  law»  was  referred  to  a  barrister,  under  a 
rule  of  Couit  to  settie  all  matteftf  in  difference  between  the  paities,  and 
he  made  his  award  thereupon,  but  the  queation  of  taw  did  not  offtat  yfi» 
the  f  ape  of  the  awards  the  COurt  considering  that  it  was  the  intentioii  of  the 
parties  to  refer  the  decision  of  the  merits  as  well  upon  the  matter  of  law 
as  of  fact  to  the  arbitrator,  refused  to  open  tlie  award  agidn,  upon  a  sog^ 
gestion  of  the  arbitrator's  mistake  in  point  of  law  upon  the  construction 
of  a  tontract  between  the  parties.    Chace  v.  fTestmorCf  13  East^  357. 
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The  Court  after  much  deliberation,  laid  it  dowa  I8I9. 
tt«  a  general  rule  in  cases  of  this  nature,  that  they  Amonymous, 
would  not  suffer  the  legal  principles  upon  which  an 
arbitrator  decided  to  be  discussed,  unless  those  prin- 
ciples appeared  to  be  distinctly  stated  on  the  face  of 
the  award.  If  an  award  is  expected  to  be  founded  on 
a  questionable  principle  of  law,  the  parties  ought  to 
apprise  themselves  beforehand  of  the  principle,  and  re- 
quest the  arbitrator  to  state  it  on  the  face  of  his  award, 
in  order  that  thereafter  they  might  have  the  question 
discussed.  In  this  case  that  had  not  been  done,  and 
therefore  supposing  the  arbitrators  to  have  been  erro- 
neous in  their  view  of  the  law,  their  award  could  not 
be  set  aside. 

Rule  discharged. 

Peate  against  Triscott.  ivw.  S. 

lOLATT  moved  for  a  rule  to  shew  caus«  why  the  Where  ade- 

JL  fendant  cannot 

service  of  the  rule  in  this  case  for  takiq^  out  mo-  be  found  in 

ney  deposited  in  the  hands  of  the  sheriff  in  lieu  of  bail.  Yam  personally 

should  not  be  deemed  good  service  by  leaviag  a  oopy  J2[f  *  ^^°'' 

of  the  rule  at  the  defendant's  last  place  of  abode,  and  money  deposit- 

■  /Y»  J        ed  in  the  hat^^iy 

Sticking  up  another  copy  in  the  office ;  upon  an  atna^-  of  the  sheriff  in 
vit,  stating  that  upon  inquiring  at  the  defoidant's  last   c^rt  ^u'l^ 

low  the  service  to  be  good,  by  leaving  a  copy  of  the  rule  at  the  defendant's  last  place  of 
abod^  and  sticking  it  up  in  tlie  office,  (a) 

(a)  See  ante^ .     In  Welkr  v.  Rofnnton^  1  TautU,  433,  C.  P.  it  was 

held,  that  if  a  defendant's  place  of  abode  be  unknown,  application  should 
be  made  to  the  Court  that  it  may  be  deemed  good  service  to  affix  the  de- 
daration  in  the  office.  And  Lawrence  J.  observed,  that  if  the  general  rule 
with  regard  to  the  service  be  relaxed,  it  should  be  on  the  special  circum- 
stances of  each  particular  case,  upon  a  disclosure  of  which  the  Court  of 
King's  Bench  has  in  many  cases  permitted  a  service  of  this  sort  to  av^. 
But  without  the  express  permission  of  the  Court  such  a  service  is  insuf- 
ficiept.  DirrU  v.  Mackemie,  5  TmM,  777  ;  IVtard  v.  Neathercoate,  7  Taunt, 
145 ;  where  a  plaintiff  sued  in  person,  and  his  residence  was  unknown  to 
the  defendant,  and  his  servant  refused  to  disclose  it,  the  Court  ordered  that 
the  affixing  a  notice  of  allowance  of  bail  and  notice  of  this  rule  iathe.pro- 
thonotary's  office,  should  be  deemed  good  service. 
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Peate 

afiraitut 

Teiscott. 


place  of  residence,  the  deponent  was  informed  that  he 
was  gone  to  sea. 

The  Court  granted  the  rale  to  shew  cause  under 
these  circumstances,  and  it  was  afterwards  made  ab- 
solute. 


Fridatf, 
Nov.  26th. 


Monk's  Bail. 


Biul  rejected  in    O^^    ^^  ^^  ^^^  '°^  ^^*  ^^^^  ^^  coming  up  to  JUS- 

ihi8  Court,  it  ^jf    admitted  that  he  .was  rejected  as  bail  in  the 

appearinffthat  •''  i  •  i_ 

one  of  them  Palace  Court,  in  an  action  there  brought  against  the 
wjjectedinthe  same  defendant,  but  said  that  he  was  rejected  upon  a 
PalaceCourt-W  technical  objection. 

Best  J.  however  rejected  both  bail  for  this  cause. 

(a)  See  iSVie/Ti  bul,  on^,  82 ;  FTo/crAouMV  bail,  on/f,  307. 


Friday, 
Nw,  26th. 


Sanderson's  Bail. 


Affidavits 

tftipipg 

lAanderous 


itocon-    npHE  bail  in  this  case  were  opposed  upon  affidaTits 
•ous  containing  general  statements  of  an  offensive  na- 

jS^STto^thc'    ^^"^'  injurious  to  the  character  of  the  bail,  who  were 

character  of  hail,  cannot  be  recdred.  (a) 

(a)  VvStid  WilUams  y.  Hunt,  ante,  321,  as  to  the  relevancy  of  the  mat- 
ter in  affidavit.    It  is  important,  for  the  protection  of  the  party  calum- 
niated by  unnecessary  scandalous  matter,  that  the  affidavit  should  not  be 
received  or  permitted  to  be  filed,  so  as  to  record  the  libel ;  for  it  seems 
that  no  action  can  be  supported  in  respect  of  libellous  matter  contiuned 
in  an  affida^t ;  see  1  Saunders*  Rep.  by  Seij.  fVUUams,  note  1.  Where  a 
declaration  on  a  surgeon's  bill  unnecessarily  stated  that  the  work  was  done 
in  curing  the  defendant  of  the  foul  disease,  the  Court  suggested  the  pro- 
priety of  a  motion  for  striking  out  those  words,  and  to  refer  it  for  scan- 
dal and  impertinence,  and  that  they  should  direct  the  prothonotary  to  tax 
exemplary  costs,  and  that  the  rule  for  referring  scandal,  &c.  ought  to  be 
the  same  at  law  as  in  equity.  See  ^non.  C.  P.  2  Wils.  20.    As  to  the  prac>- 
tice  in  equity,  see  Coffin  r.  Cooper,  6Fes,}VLn.  514.     The  Lord  Chan- 
cellor there  said,  it  is  the  duty  of  the  Court  to  the  public  to  take  care 
that  its  records  shall  be  kept  pure.    I  agree  that  because  an  answer, 
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represented  as  persons   who  bore  the  reputation  of        1819. 

common  swindlers  in  the  neighbourhood  in  which  they  sakdcrbom's 
resided^  No  particular  facts  were  stated  in  the  affidavit         ^^*" 
from  which  such  an  inference  would  result. 

Best  J.  refused  to  allow  such  an  affidavit  to  be 
ready  and  strongly  condemned  such  sweeping  attacks 
upon  men's  characters^  without  condescending  to  state 
any  particulars  to  justify  the  imputations.  The  par- 
ties who  made  such  an  affidavit  were  amenable  to  the 
law,  if  the  imputations  were  unfounded. 

The  bail  were  allowed  to  justify. 

D.  F,  Jones  and  Chitty  for  the  plaintiff,  and  Comyn 
for  the  defendant. 

strongly  reflects,  it  b  not  to  be  conudered  scandal,  if  material  and  rele- 
vant to  the  justice  of  the  case ;  but  the  suggestion  is  enough  to  put  it 
upon  the  Court  to  examine  whether  it  is  scandalous;  and  whether,  if  it  is, 
it  is  not  to  be  considered  so,  because  material  or  relevant.  Hence  it 
seems,  that  whenever  it  b  essential  for  the  purposes  of  justice  that  fraud 
or  other  matter  should  be  disclosed  by  affidavit.  It  may  be  stated,  but 
should  be  set  forth  with  certainty  and  precision,  and  not  at  matter  of 
mere  report  and  opinion. 


Hilton  against  Jackson.  ^^^^^^^^^ 

Noo,  2Gth. 

/WDOLPHUS  on  a  former  day  obtained  a  rule  to 

shew  cause   why  the  proceedings  on  the  bail   J^J^^onUie 
bond  in  this  cause  should  not  be  set  aside  upon  pay-  bail  bond  can- 

-  1         11         1  11111     not  be  set  aaidc 

ment  of  costs,  on  the  alleged  ground  that  although   where  the  mo- 
the  bail  bond  had  become  forfeited  by  the  bail  above  ^1^5^^ 
not  having  been  put  in  in  due  time,  yet  that  the  assign-  ^®^^*7^^* 
ment  of  the  bail  bond  had  taken  place  after  bail  had  been  merits,  al- 
in  and  perfected.  SSiiftLl 

. «-.«_«.««,_ opposed  the 

(«)  Sec  Merryman  v.  Quibble,  ante,  128,  and  the  rule  of  Court,  Mich.    "f^Jr?^  '^\^ 
h»  Cffo.  3.  there  cited.    Belly.  Taylor,  ^e,  $7%  ST  topo^-"*^ 

tiOD.  (aS 
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18 19*  Chiity  now  produced  an  affidavit  in  shewing  came 

/p  '  against  the  rule,  which  negatived  the  fact  of  the  as-* 
against  signment  having  taken  place  after  the  bail  had  been 
put  in  and  perfected,  and  he  contended  that  this  rule 
must  be  discharged^  the  defendant  not  having  enti- 
tled himself  to  the  indulgence  of  the  Court  by  swearing 
to  merits,  in  compliance  with  the  rule  of  last  Michael- 
mas Terra. 

Adolphus,  in  support  of  the  rUle,  stated  that  notice  of 
justifying  bail  had  been  given  for  the  first  day  of  this 
Term,  upon  which  occasion  the  plaintiff  instructed  coun- 
sel to  oppose  the  bail,  and  insist  upon  the  costs  of  a  for- 
mer  opposition  in  last  Term,  the  costs  of  another  oppo^ 
sition  at  chambers  in  the  vacation,  and  also  the  costs  of 
thelast  opposition.  All  these  costs  had  been  paid,  andhe 
admitted  that  the  assignment  of  the  bail  bond  had  not 
taken  place  tttitil  the  time  of  putting  in  and  perfecting 
bail  had  expired ;  but  he  submitted,  that  the  payment 
of  codts  in  the  manner  described,  would  alone  entitle 
bim  to  set  aside  the  proceedings  of  the  bail  bond  and 
operate  as  a  dispensation  of  the  ruki  of  Court  which 
required  an  affidavit  of  merits. 

HolAoyd  J.  (a)  said  that  the  payment  of  the  costs 
of  three  different  oppositions  did  not  dispense  with  the' 
necessity  of  producing  an  affidavit  of  merits  in  compli- 
ance with  the  rule  of  Court,  which  rule  was  perempto- 
tj  uponi  this  snl^ct* 

Rule  discharged. 

Best  J.  before  whom  this  motion  at  first  came  on^ 
\vas  of  the  same  opinion  :  and  Holroyd  J.  at  the  ris- 
ing of  the  Court  to-day>  said,  he  had  mentioned  the 
case  to  the  other  Judges,  who  were  of  the  same  opi- 
nion, but  thought  that  the  rule  ought  to  be  discharged 
without  costs. 


(ti)  Thtt  only  Jiidg«  ill  Court* 
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Randall  against  GuRNfeY. 


JFridtty, 
Nov,  26th^ 


^^HITTY  on  a  former  day  moved  to  discharge  the 

defendant  out  of  custody  of  the  Sheriff  of  Somer-   T^c  summond 

,.  /•!•  ^     »t  1  111        ofanarbitra- 

ietmire  on  hung  common  bail,  dn  the  ground  that  he  tor,  to  whom  a 
was  arrested  on  his  way  to  attend  an  arbitration  in  ^red^y^rder 
pursuance  of  a  summons  directed  to  him  by  the  arbi-  9,1*^®  ^"^  ®^ 

*  •'  Chancery,  pro- 

trator  for  that  purpose.  tects  a  party 

from  arrest 
mi  1         rt-  1      .  1.1  tinder  process 

Ihe  case  upon  the  atndavits  was  this  :-^by  an  or^  of  this  Court 
der  of  the  Lord  Chancellor,  a  cause  depending  before  JdinttieL^!!^ 
his  Lordship,  in  which  the  defendant  was  the  com-   obedience  to  the? 

*■  summons.   But 

plainant,  was  referred  to  the  arbitration  of  a  Mr.  Botjou  irhen  a  party 

at   Exeter ;    and  the  order  directed  that  the  parties  wS  summoned 

should  attend  the  arbitrator  with  their  papers  and  docu-  Jj^bf^^^  *f 

ments  if  required.     The  defendant  received    a  sum-  -E.andwasre- 

mons  on  the  16th  of  September,  be  being  then  resident  in  with  him  cer. 

London,  requiring  him  to  be  at  Exeter  at  12  o'clock  on  S^f^^^tr 

Monday  the  20th  of  September,  and  brine:  with  him  cer-  y^nt  to  the  lat- 

-^  -  ^  '  ^  ter  place,  wheref 

tain  papers  mentioned  in  the  summons.   These  and  all   all  his  papers 
other  papers  belonging  to  the  defendant  were  at  Clifton,   ^  seii:tion,  and 
in  the  care  of  deponent's  wife  who  had  for  some  time   Jf^'^s  »tiud 

'  there  more  than 

been  on  a  visit  there,  and  whither  it  was  necessary  forhim    24  hours  for 

that  purpose 
and  necessary'  refreshment,  was  arrested.  The  majority  of  the  Court  held  that  he  was  not 
entitled  to  be  discharged  out  of  custody,  having  no  right  to  stop  and  sort  his  papers,  j^b^ 
bott  Ch.  J.  iHssetUient,    See  the  following  case  in  Court  of  Exchequer,  (a) 

_^ , ■ii.jjiiaiMiii     ■!     rii       ifi*-       -     TT— i~i-    r  il    rrr  ir    ■ r  ^' —  t  —  ' —  il" V-m— !■ — i^ — t— rr m~ 

(a)  See  Tidd,  6th  ed.  204  ;  in  Spence  y.  Stuart,  3  East,  89,  it  was  held, 
that  a  defendant  attending  an  ailiitrator  to  be  examined  under  a  rtile  of 
Court  is  privileged  from  arrest,  ewndo  nwrando  et  redeundo.  Lord  EUen* 
hortmgh  said  the  defendant  was  clearly  privileged,  and  the  privilege  extends 
to  redeundo  as  well  as  eundo  et  mutandof  and  it  does  not  appear  that  he 
has  been  guilty  of  any  negligence  )n  not  availing  himself  of  his  privilege 
redeundo  witUn  a  reasonable  time,  for  the  arrest  took  place  early  in  the 
morning,  before  it  could  be  known  whether  the  party  was  about  to  return 
home  or  not.  In  Rex  v.  Priddle,  Tidd,  6  cd.  204,  where  an  attorney  had 
heefn  attending  a  cause  at  the  Middlesex  Sittings  in  Term,  which  was  puli 
off  tUl  the  ad|oumment  day,  after  which  he  went  with  his  witnesses  to  a 
coffee-house,  where  he  was  arrested  three  hours  after  the  rising  of  the* 
Court  on  an  attachment  for  non-payment  of  money,  the  Court  held  that  an 
attorney  was  not  to  be  allowed  so  long  a  tbne  to  speak  to  his  witnesses  otf 
such  an  occasion  before  he  went  home,  and  that  he  was  properly  taken. 
Tiddi  6th  ed.  204  ;  1  Smith  Rep.  355  ;  see  Lightfootv.  Cameron,  2  Sir  W. 
£(a^  Rep.  1113, 1)90 ;  ChUderstm  v.  Barrett,  11  East,  439. 
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18 19.  to  go  in  order  to  comply  with  the  arbitrator's  summons. 
—""  On  the  morning  of  the  l6th  of  September  he  left  Ijon- 
against  doH  With  a  professional  gentleman  acting  as  his  attor- 
ney,  and  arrived  at  Clifton^  which  is  a  short  distance 
out  of  the  direct  road,  about  five  o'clock  in  the  after- 
noon of  Friday  the  17th  of  September^  and  began  to 
examine  and  sort  the  different  papers,  and  slept  there 
that  night.  The  next  day  he  and  his  professional  advi- 
ser continued  to  occupy  themselves  in  selecting  the 
papers  which  he  was  required  to  produce  before  the 
arbitrator,  and  in  the  afternoon  of  that  day,  when  he 
had  nearly  arranged  the  papers,  and  before  he  could  con- 
tinue his  journey  to  Exeter ^  he  was  arrested,  and  he  exe- 
cuted the  bail  bond.  On  Sunday  vaomm^  he  continued 
his  journey,  and  arrived  at  Erf /er  just  before  12  o'clock 
on  Monday;  the  question  was,  whether  under  these 
circumstances  he  was  entitled  to  be  discharged  on 
common  bail. 

Marryatt  contended  that  the  defendant  was  not  en- 
titled to  his  discharge,  inasmuch  as  the  protection 
which  the  law  threw  round  a  witness  in  these  circum- 
stances would  not  justify  the  party  in  a  mal&Jide  devi- 
ation, under  pretence  of  obeying  the  summons.  Al- 
though the  defendant  in  this  case  might  necessarily  be 
obliged  to  go  to  Clifton  for  his  papers,  yet  he  was  not 
justified  in  staying  there  on  the  Saturday^  when  he 
was  arrested.  He  should  have  promptly  pursued  his 
journey  the  moment  he  got  his  papers,  without  staying 
to  assort  them,  which  he  might  have  done  when  he  ar- 
rived at  Exeter ;  and  the  privilege  claimed  ought  to  be 
construed  strictly. 

Chitty  and  Wylde,  in  support  of  the  rule  said,  that  the 
question  was,  whether  the  defendant  had  unnecessarily 
deviated  from  his  direct  road,  in  proceeding  to  obey  the 
summons  of  the  arbitrator.  If  he  had  not,  he  was  clearly 


IN  THE  Sixtieth  Year  op  GEORGE  III.  681 

entitled  to  his  discharge.  The  Court  would  allow  a  1819. 
liberal  latitude  to  a  person  in  his  situation.  There  Randall 
could  be  no  doiibt  that  the  summons  of  the  arbitrator,  against 
which  was  tantamount  to  a  subpcena  duces  tecum, 
would  protect  him  in  the  bona  Jide  obedience  to  that 
summons.  It  was  matter  of  imperative  necessity  that 
he  should  go  to  Clifton  to  procure  the  papers  which  he 
was  required  to  produce.  All  his  papers  were  at  that 
place,  and  some  time  must  be  allowed  him  for  selec- 
tion, and  it  was  too  much  to  say  that  the  stoppage  of 
one  day  for  this  purpose  was  to  deprive  him  of  the 
protection  claimed.  Having  arrived  on  the  Friday 
evening  it  was  too  much  to  expect  that  he  should  im- 
mediatelj^  make  the  selection  from  his  papers  and 
forthwith  proceed  on  his  journey.  Some  time  was 
requisite  for  necessary  refreshment  and  repose,  and  as 
no  dilatory  consumption  of  time  could  be  imputed  to 
him,  the  Court  would  give  him  the  full  benefit  of  that 
protection  which  the  summons  must  be  intended  to 
afford.  There  was  this  strong  circumstance  in  the 
case,  that  the  defendant,  with  his  professional  ad- 
viser personally  accompanying  him,  was  on  his  jour- 
ney to  attend  the  arbitration,  and  not  returning  from  it,, 
when  the  summons  might  be  supposed  to  have  spent 
its  protection.  They  referred  to  Willingham  v.  Mat- 
thews,  (a)  Amey  v.  hong,  (b)  Holiday  v.  Pitt,  (c)  and 
Moore  v.  Both,  (d) 

Abbott  Ch.  J.  was  of  opinion  that  the  defendant 
was  entitled  to  be  discharged  out  of  custody  under  all 
the  circumstances  of  the  case ;  it  appearing  to  his 
Lordship  that  the  defendant  at  the  time  he  was  arrest- 
ed was  in  the  bona  fide  performance  of  a  duty  required 

(a)  6  Taunt.  356  ;  2  Marsh.  57,  S.  C.  (6)  9  Ea^t,  473. 

(c)  \Stra,  987  }  Tidd,  203. 

(«0  ^  f^es.  jun.  350.  Sec  Bromley  v.  Holland,  5  Fef.  i ;  Er parte  Kcmeif, 
I  ^Ik,  54  ;  Ex  parte  Lund,  6  res.  781 ;  Tidd,  6tli  ed.  203. 


1819. 

agamtt 
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of  him  by  the  arbitrator's  summons.  Reasonable  timer 
must  be  allowed  to  a  witness  for  necessary  refresh- 
ment in  the  course  of  a  long  journey.  Had  the  de- 
fendant  merely  gone  to  Clifton  to  see  his  wife,  the  case 
would  be  extremely  different ;  bitt  inasmuch  as  he  was 
obliged  to  go  to  that  place  to  select  his  papers,  be 
would  have  a  right  to  make  some  stay  for  that  pur- 
pose, as  well  as  for  ordinary  refreshment* 

• 

The  other  Judges  were  of  a  diffenent  opinion,  aoil 
held,  that  the  defendant  at  least  had  no  right  to  stay 
at  Clifton  to  sort  hifi  papers,  but  was  bound  to  pro- 
ceed promptly  to  Plymouth  as  soon  as  he  got  posses- 
sion of  such  papers. 

Rule  discharged. 


In  the  Court  of 

Exchequer, 

Saturday^ 

Nov.  27th. 

Held  by  the 
majority  of  the 
Court,  that  the 
defendant  was 
nnder  circum- 
stances rosem- 
bling  those  in 
the  last  case, 
privileged  from 
the  arrest.  The 
application 
may  be  made 
either  to  the 
Court  imdcr 
whose  process 
the  privilege  is 
claimed,  or  to 
the  Court  out 
of  which  the 
process  issued, 
upon  which  the 
party  was  ar- 
rested. 


RiCKETTB  against  Gurnky. 

d^HITTY  and  Wylde  on  a  former  day  made  a  simi- 
lar motion  in  this  Court  on  affidavits  in  this  cause, 
in  substance  the  same  as  in  those  of  Randall  v.  Gumci/, 
supra, 

D.  F,  Jones  and  Piatt  now  shewed  cause,  and  urged 
that  the  privilege  eundo  morando  and  redeundo  ought  not 
to  be  extended  so  as  to  impede  the  course  of  justice  and 
afford  protection  for  debtors  who  absented  themselves 
in  order  to  avoid  the  payment  of  just  debts;  and 
that  in  the  present  case  the  defendant  was  not  justified 
under  pretence  of  attending  the  arbitrator  in  going 
to  Clifton  out  of  the  direct  road,  and  at  all  events  his 
stay  at  Clifton  upwards  of  twenty-four  hours  under 
pretence  of  sorting  papers,  was  not  to  be  excused, 
for  he  ought  to  have  had  the  papers  in  his  own  pos- 
session, or  at  least  might  have  caused  them  to  be  for' 
warded  to  Exeter,  and>  might  there  have  assorted  iheflr.* 
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•  - 

They  also  urged,  upon  the  authority  of  Kinder  v.  fVil-        1819. 

liams,  4  T.  R.  378,  that  the  proper  course  was  for  the  ricketts 

defendant  to  apply  to  the  Chancellor,  and  that  this  g^r^V. 
Court  could  not  interfere. 

Chitty  and  WyMe  argued  that  it  was  essential  for 
the  puiposes  of  justice,  that  witnesses  and  persons 
required  to  attend  any  Court  of  competent  jurisdiction 
to  decide  upon  the  matter  in  litigation,  should  be  pro- 
tected from  arrest  whenever  they  were  bona  fide  proceed- 
ing towards  that  Court  for  such  purpose;  for  otherwise 
the  fear  of  arrest  would  deter  the  party  from  obeying  the 
subpoena,  and  thus  the  due  investigation  of  the  matter 
would  be  prevented.   That  the  protection  was  provided 
by  law  with  reference  to  persons  under  embarrassments, 
and  the  very  circumstance  oT  the  party  in  the  present 
case  having  adopted  measures  generally  to  avoid  his 
creditors,  constituted  a  stronger  reason  for  the  interfe- 
rence of  the  Court  in  his  favour;  and  therefore  the  only 
question  was,  whether  it  was  to  be  collected  from  the 
affidavits  that  the  defendant  at  the  time  of  his  arrest 
was  feo/ia^«»  proceeding  to  attend  the  arbitrator.  They 
referred  to  the  cases  in  Bac.  Abr.  tit.  Privilege,  B,  2. 
and  Willingham  v.  Matthews^  6  Taunt.  356,  and  2  Mnrsh 
57,  to  show  that  this  privilege  is  not  nicely  scanned,  but 
is  to  be  construed  fairly  and  liberally,  and  that  a  person 
is^  not  bound  to  go  the  nearest  or  most  direct  way;  and 
that  in  the  present  case  it  was  obvious  that  the  defendant 
would  not  have  left  his  place  of  retreat  in  London ^  had 
it  not  been  for  the  summons  of  the  arbitrator,  that  he 
bona  fide  went  to  Clifton  with  a  view  to  obtain  and  to 
asscnrt  papers  necesssury  to  be  produced  before  the  arbi- 
trator.    With  respect  to  the  other  objection,  that  this 
Court  was  not  competent  to  interfere,  they  referred  to 
the  case  of  Spence  y.  Sttuirt,  3  East,  89,  in  which  it 
appeared  that  the  Court  of  King's  Bench  set  aside  a, 
bail  bond  taken  upon  an  arrest  upon  process  out*  of 

t  z  t 
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18 19-        that  Court,  although  the  privilege  was  founded  u[K)ir 
RicuTTt      ^he   party's  attendance  upon  an  arbitrator  in  pursu^ 

GuEirx  ^^^^  ^^  ^^^  ^"^^  ^^  another  Court ;  and  in  the  case  of 
Walker  v.  Webb,  3  Anstr.  941,  this  point  was  expressly 
determined.  They  submitted  that  the  privilege  from 
arrest  was  not,  as  had  been  supposed,  founded  alone  on 
the  supposed  contempt  of  the  Court  which  the  party 
was  about  to  attend,  but  proceeded  upon  the  right  of 
the  individual  to  be  exempt  from  the  process  of  any 
Court  during  his  attendance,  and  therefore  it  was  com- 
petent to  him  to  resort  to  either  Court. 

The  Court  stopped  Chittj/  and  Wylde  from  further 
arguing  that  point,  as  they  were  satisfied  the  motion 
was  properly  made  to  this  Court,  (^a) 

Graham  B.  and  Wood  B.  held,  that  the  rule  mutt 
be  made  absolute  on  the  ground  that  the  defendant 
was  privileged  at  the  time  he  was  arrested ;  that  the 
privilege  of  a  party  attending  an  arbitrator  or  any 
other  Court  of  Justice,  ought  to  be  liberally  construed, 
in  order  that  parties  who  may  be  apprehensive  of  ar- 
rests might  not  be  deterred  from  attending  the  Court 
when  summoned  for  that  purpose.  That  in  the  present 
case  the  circumstance  of  the  defendant  having  gone  to. 
Clifton  out  of  the  direct  road,  and  his  stay  there,  ap* 
peared  to  fall  within  the  principle  upon  which  the  pro- 
tection is  afforded ;  and  that  a  person  is  not  obliged  to 
proceed  on  a  long  journey  without  rest  and  refresh- 
ment ;  and  that  the  papers  being  at  Clifton,  the  devia- 
tion out  of  the  direct  road  was  justifiable ;  and  that  it 
was  not  material  whether  the  papers  were  sorted  there 
or  at  Exeter. 

Garrow  Baron,  considered  that  though  the  pro- 

-^ — —  -  __ _ji_   _._  __f  .  _  -r  _,_ _--    —   - 

(a)  In  the  last  case  the  Court  of  K.  B.  expressed  the  same  ojniiion,  aa* 
MtanytUt  admitted  the  law  to  be  90. 
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%ection  ought  to  be  f" liberally  construed,  yet  on  the         1819. 
other  hand  it  was  essential  for  the  purposes  of  justice      ricxctts 
that  it  should  not  be  so  extended  as  to  prevent  creditors      o^mbt. 
from  recovering  their  just  demands,  and  afford  a  pro- 
tection to  debtors  beyond  that  which  was  necessarily 
incident  to  their  attendance  in  compliance  with  the 
process  of  the  Court;  and  that  in  the  present  case,  upon 
consideration  of  all  the  affidavits,  he  did  not  think  the 
defendant  was  entitled  to  his  privilege ;  but  that  as  the 
majority  of  the  Court  were  of  a  diiferent  opinion,  the 
rule  must  be  made  absolute. 

Rule  absolute  accordingly. 


M^Caulay  against  Thorpe.  ivw^t^h 

fWfUR  TON  moved  to  postpone  the  trial  of  this  cause.  When  it  is  ne- 
*'  until  a  commission  could  be  sent  out  to  Sierra  pone  a  trial  for 
Leone,  for  the  purpose  of  examining  certain  witnesses  ^dmR^l^MMl 

resident  there/'  toexaminc  wit- 

nesses under  a 
commission, 

HoLROYD  J.  (a)  said  that  the  trial  could  be  post-  J^t^^^A? 
poned  only  to  a  definite  period,  according  to  the  prac-  *™i  w«*tf  they 
tice  of  the  Court,    To  postpone  it  "  until  a  commis-  which  is  too  in- 
«ion  was  sent  out>'*  or  "  until  the  witnesses  were  ex-  a^d^te  pc- 
timined/'  was  too  indefinite.     The  practice  was  to    '^^ 
fix  the  trial  to  come  on  at  a  given  time,  and  then  to 
apply  to  postpone  it  from  time  to  time,  as  occasion 
required.  (6) 

Turton  therefore  took  a  rule  to  shew  cause  why 
the  trial  should  not  be  postponed  until  the  Sittings 
after  next  Trinity  Term,  for  the  purpose  mentioned. 

(a)  The  only  Judg«  in  Court. 
.  (.b)  Vide  Hacker  v.  Har4t^  ^nte,  280,  in  notes.  . 
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18 19.  Scarlett,  Gurney,  and  H.  J.  Stephen  now  shewed 

Monday,  cause  Egainst  the  rule,  and  insisted  that  this  was  an 

Nov.  29th.  application  to  which  the  Court  would  not  accede  in  the 

The  Court  will  present  stage  of  the  proceedings,  the  object  of  it  being 

in  order  to  en.  in  effect  to  put  oif  the  trial  ad  infinitum.    This  was  an 

ant^to  apply  for  miction  against  the  defendant  for  publishing  an  idlegod 

A  eommission  jibel  upon  the  character  of  the  plaintiff,  aod  the  de- 

for  examining  *  *  ' 

witnewtes  in       claration  was  delivered  so  long  ago  as  January  la^t. 

tcrrogatories,      1^  would  be  extremely  injurious  therefore  to  tUe  plain- 
in  order  to  sup- 
port pleas  of  justification  to  a  declaration  for  a  libel,  where  it  appears  that  the  pUdntiff  has 
not  promptly  brought  his  action  after  the  publication  of  the  libel,  and  has  b^^  otherwise 
dilatory  in  brin^g  the  cause  to  issue,  (a) 


It  is  not  neces- 
sary to  swear  to 
merits  in  order 
to  put  off  a 
trial  on  ac- 
count of  the 
absence  of  a 
material  wit- 
ness ;  nor  will 
the  Court,  in 
the  first  in- 
stance, impose 
the  terms  of 
paying  money 
into  Court. 


The  Court  upon 
a  second  mo- 
tion to  put  off  a 
trial  on  the 
continued  ab- 
sence of  a  wit- 
ness, will  if  it 
thinks  proper 
enquire  into  the 
circumstances ; 
pind  it  is  not  a 
sufficient 
ground  to  put 
off  the  trial  as 
pf  couree» 


(a)  In  general  if  the  defendant  is  unable  to  proceed  to  trial  on  account 
of  the  absence  of  a  material  witness,  &c.  he  may  move  the  Court  in  Term 
time,  or  apply  to  a  Judge  in  vacation,  on  an  affidavit  of  the  tads,  to  put  it 
off  till  the  next  Term,  or  if  necessary,  to  a  more  4istaat  period.  Tidd,  6th 
ed.  826  ^  Stratford  v.  Marshall,  Barnes,  440.    It  is  not  necessary  to  swesr 
to  merits  in  order  to  put  off  a  trial  on  account  of  the  absence  of  a  material 
witness  ;  nor  will  the  Court,  at  least  on  the  first  occasloii»  impoie^the 
terms  of  paying  money  into  Court.    Cookson  v.  Simpson,  Trin.  T.  18K, 
June  15th.     Gwmey  shewed  cause  against  a  rule  obtained  by  Seboyn  for 
putting  off  a  trial,  on  the  ground  of  the  absence  of  a  material  ^taess.  He 
objected  to  the  sufficiency  of  the  affidavit,  which  did  not  swear  to  the 
merits ;  and  he  required  that  the  money  should  be  brought  into  Court 
Sclwyn,  contra,  contended,  that  in  an  affidavit  for  such  a  rule  as  this  the 
merits  were  never  sworn  to,  and  it  was  never  required  as  a  term  of  this 
rule  that  the  money  should  be  paid  into  Court,    hfitd  JSUem6of9¥gA  Ch.  f. 
assented,  and  observed,  that  it  would  be  ridiculous  to  swear  to  merits,  fiat 
the  other  party  would  deny  them ;  but  he  said  the  defendant  might  be 
called  upon  to  pay  the  money  into  Court,  if  they  applied  agMn  in  JltoAcif- 
mas  Term  to  put  off  the  trial  further.    Rule  absolute.    A|^  Me  jfbmiam 
V.  Coates,  ante,  182.     But  upon  a  second  motion  to  put  off  a  trial,  on  ac- 
count of  the  continued  absence  of  a  witness,  the  Court  will^  If  they  think 
proper,  enquire  into  the  circumstances ;  and  it  is  not  to  be  eonmdattd  thtt 
the  motion  is  to  be  put  off  as  a  matter  of  course,    ^non,  JEatt,  T.  ^815, 
^pril  17th.    The  attorney  General  had  on  a  former  occasion  obtained  a 
rule  absolute  for  putting  off  a  trial,  on  the  gpround  of  absence  of  a  material 
witness,  and  he  now  moved  again  to  put  off  the  trial  on  the  absence  of  the 
same  witness,  who  still  resided  at  Osiend,  the  place  at  w^iioh  he  was  when . 
the  former  motion  was  made.    And  per  Lord  Ellenborough  Ch.  J.  It  by  no 
means  follows,  that  because  the  trial  has  been  once  put  off  on  acoountof  tiie 
absence  of  a  particular  witness,  who  still  continues  abssnt,  that  ths  Court 
will  put  it  off  again  without  enquiry  into  the  circumstances.    This  obser- 
vation is  made  in  answer  to  the  suggestion  that  there  was  no  real  defence, 
wUch  the  Attorney  General  said  was  never  sworn  to  upon  applkatioiis  of 
tlus  nature. 
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tiff  to  postpone  this  trial  until  the  defendant  could  ex-        16 19. 
amine  his  witnesses  abroad.     It  was  incumbent  upon     M'Gauxa. 
every  libeller  to  be  prepared  when  called  upon  to        ^'**^ 
prove  the  truth  of  his   libeL    The  defendant  in  hk 
affidavit  did  not  venture  to  state  that  his  witnesses  were 
abroad  at  the  time  this  action  was  commenced,  and  the 
Courtwould  not  now  allow  the  defendant,  by  postponing 
the  trial,  to  compel  the  plaintiff  to  consent  to  a  com- 
mission for  examining  witnesses  in  Africa.    They  re- 
ferred to  Calliand  v.  Vaughan(a)   in  support  of  the 
argument. 

Turton^  in  support  of  the  motion,  contended  that 
the  defendant  was  entitled  to  the  usual  indulgence 
allowed  to  persons  in  bis  situation,  if  he  had  not  been 
guilty  of  laches.  The  facts  of  the  case  were  these :  this 
action  was  brought  in  December  last,  for  an  alleged 
libel  published  in  the  preceding  January^  and  a  decla- 
ration was  delivered  in  the  January  of  the  present 
year.  To  this  declaration  the  defendant  pleaded 
twenty-six  special  pleas  of  justification,  which  required 
a  considerable  time  to  prepare ;  and  after  some  time 
granted  for  that  purpose  the  pleas  were  filed  on  the 
24th  of  Aprilf  which  was  as  early  as  they  could  by 
possibility  be  filed.  The  defendant  then  ruled  the 
plaintiff  to  reply,  and  it  was  not  until  seven  months 
afterwards  that  he  took  any  notice  of  the  rule,  and  then 
the  only  replication  was  the  common  and  usual  one, 
de  injuria ;  and  on  the  22d  of  this  month  the  paper 
book  was  made  up  and  delivered.  tJhder  these  cir- 
cumstances, the  defendant  being  doubtful  whether  the 
plaintiff  would  go  to  trial  at  all  after  the  delay  in 
replying,  felt  himself  obliged  to  make  this  application 
to  the  Court,  swearing,  £ts  he  did,  on  the  25th  instant, 
that  his  material  and  necessary  witnesses  were  now  re- 

(a)  1  Bos.  &  Ful.  210. 
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1819-  sidentin  Sierra  Leone.  The  defendant  had  applied  to 
M*CAULAr  ^^^  Court  the  very  first  moment  that  it  became  nece»- 
TbowE  ^^y  ^^^  ^™  ^  prepare  his  defence  and  prove  his  justi- 
fication. It  was  sworn  that  application  had  been  made 
to  the  plaintiff  to  consent  to  a  commission,  and  that  he 
had  refused.  The  argument  used  again^  this  motion, 
as  to  the  hardship  which  the  plaintiff  would  expe- 
rience in  postponing  the  trial,  was  of  very  little  weight, 
when  it  was  considered  that  the  plaintiff  had  himself 
delayed  his  replication  no  less  than  seven  months. 
Under  these  circumstances,  he  submitted  that  it  was 
but  reasonable  the  trial  should  be  postponed  for  the 
purpose  of  examining  the  witnesses  abroad.  He  re- 
ferred to  Mostyn  v.  Fabrigas,  (a)  Doug.  4l6;  and 
Wright  V.  Dolby,  and  Saine  v.  Hay,  both  decided  last 
Term,  where  the  Court  postponed  the  trials  until  the 
Sittings  after  this  present  Term,  on  account  of  the  ab- 
sence of  a  witness  then  in  America. 

Abbott  Ch.  J.  The  only  doubt  on  my  mind  as  to 
the  propriety  of  granting  this  application  is,  that  the 
defendant  did  not  in  an  early  stage  of  the  proceedings 
give  the  plaintiff  any  intimdttion  that  he  might  require 
a  commission  to  examine  his  witnesses  abroad.  That 
is  the  only  point  that  has  occasioned  any  doubt  in  my 
mind ;  but  notwithstanding  that,  adverting  to  two  cir- 
cumstances in  the  case,  namely,  first,  that  this  action 
was  not  brought  until  eleven  months  after  the  publica- 
tion of  the  alleged  libel ;  and  secondly,  that  the  plain- 
tiff did  not  reply  untU  seven  months  after  the  pleas 
were  delivered,  it  seems  to  me  not  unreasonable  to  give 

the  defendant  the  benefit  of  his  application. 

» 

HoLROYD  J.  (6)  I  am  of  the  same  opinion,  inas- 
much as  the  plaintiff  has  suffered  a  long  time  to  elapse 

(a)  Cwp,  161 ;  Tidd,  6th  ed.  853  j  PhiL  Ev.  13. 
(6)  Bai^ley  J.  was  absent. 
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before  he  brings  his  action,  and  is  gHilty  of  greater         1819. 
delay  before  he  brings   the  cause  to  issue,   after  the     M'Cauiat 
pleas  are   delivered.     Under    these   circumstances,   I       J?"*^ 
think  the  defendant  is  entitled  to  the  object  of  this 
rule. 

Best  J.  I  am  clearly  of  opinion^  that  if  a  man 
attacks  the  character  of  another,  he  thereby  impliedly 
undertakes  to  be  ready  to  prove  the  truth  of  what  he 
writes  ;  but  on  the  other  hand,  the  party  who  complains 
of  an  injury  to  his  character  ought  to  make  his  com- 
plaint immediately.  I  therefore  accede  to  this  motion, 
on  the  ground  of  the  plaintiffs  delay  in  not  bringing 
the  action  in  the  first  instance,  as  well  as  his  subsequent 
tardiness  when  ruled  to  reply. 

Rule  absolute. 


Barnktt  against  Newton.  ao^  26th. 

/MBRAHAM on  a  former  day  obtained  a  rule,  call-  Tkf  defend- 

ing  on  the  plaintiii  to  shew  cause  why  the  iAter-  plead  bdng  out 

locutory  judgment  signed  in  this  case  should  not  be  and  not  having 

s6t  aside  with  costs,  for  irreffularity.     The  facts  were  Pleaded,  his 

'  o  ./  attorney  took 

these.    The  action  was  by  original  returnable  the  first  out  a  summons 

return  of  the  Term,  Sd  of  Nov. ;  on  the  10th  the  plain-  for  a^montiSf 

tiff  delivered  his  declaration,  indorsed  to  plead  in  four  J^a!',^!^ 

days.    This  would  have  expired  on  the  14th,  but  that  aW©  at  six 

being  Sunday,  the  defendant  had  the  whole  of  the  16th  following  even* 

to  plead  in,  and  on  the  morning  of  the  l6th,  the  de-  |?^4^^JSr^ 

fendant  not  havine;  pleaded,  the  plaintiff  was  entitled  piaiatirsattor- 

"   *  *  ney,whosigned 

to  sign  judgment.    On  the  night  of  the  15th,  the  de-  judgment  on 

fendant's  attorney  served  the  plaintiff^s  attorney  with  a  J|^e  i6tt!^  Hc?d 

summons  for  a  month's  time  to  plead,  returnable  at  6  ^^^  **^®  i^^' 

mentwasregu- 

o  clock  the  following  evening.    The  defendant's  attor-  lar.  («) 
ney  called  on  the  morning  of  the  l6th  for  the  plain- 

(a)  Vide  3forru  v.  Hunt,  ante,  93, 
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16 19-  tifTs  attorney  to  indorse  a  consent  for  time,  which  he 
BjmxE^T  refused,  stating  that  the  time  for  pleading  was  out,  and 
l^wxoii.  *^*^*  ^®  *baald  sign  judgment  that  day,  which  he  did 
at  the  opening  of  the  office.  The  irregularity  com- 
plained of  under  these  circumstances  was,  that  the 
judgment  was  prematurely  signed,,  for  that  the  Judge's 
summons  for  time  to  plead  was  a  stay  of  proceedings, 
and  that  while  it  was  pending  the  plaintiff  could  not 
«ign  judgment ;  and  Morris  v.  Hunt  (a)  was  relied  on. 

EspinasBe  now  shewed  cawse ;  he  admitted  that  a 
Judge's  summons  for  time  to  plead  might  in  some  in- 
stances operate  as  a  stay  of  proceedings,  but  that  was 
only  when  it  was  returnable  before  the  plaintiff  signed 
judgment.  That  was  all  which  was  decided  m  Morris 
V.  ttunty  and  the  doctrine  he  contended  for  was  found- 
ed on  the  authority  of  Cahev.  Lord  Littleton  (b),  which 
was  there  expressly  recognized.  But  the  rule  of  prac- 
tice in  this  respect  was  more  fully  laid  down  in  the  case 
of  Morris  v.  Hunt  (c).  There,  as  in  this  case,  the 
summons  was  not  returnable  until  6  o'clock  of  the  even- 
ing  of  the  15th,  and  it  was  held  the  plaintiff  was  en- 
titled 4o  ^gn  judgment  in  the  morning. 

Abraham  denied  the  generality  of  the  rule,  and 
insisted  that  the  plaintiff  having  had  notice  before  be 
signed  his  judgment  oo  the  morning  of  the  l^h,  wai 
bound  to  obey  the  i^ununons. 

Abbott  Cfa.  J.  There  is  good  roAson  for  the  dis- 
tinction tnken  by  the  plaintiff's  couu3^1.  Where  the 
sum^ions  is  returnable  befc^e  the  plaiqEktiff^igiisjvidg- 
ment,  the  Judge  has  the  oppoiptunity  :of  hearing  both 
parties,  and  using  his  discretion  as  to  giving  or  with- 
holding  time  to  plead ;    but  where  the  summons  i» 


■waip 


(a)  2  S,  ff  A.  355  \  see  anieg  93. 
(A)  2  Bla.  Hep.  954.  (c)  Ante,  93. 
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returnable  afterwards,  the  plaintiff  having  a  previous         I8I9. 
right  to  his  judgment  by  the  course  of  the  practice,      ba&kett 
he  ought  not  to  be  deprived  of  it  by  a  proceeding         aga*^t 
which  took  place  afterwards.     It  seems  to  me  that  the 
judgment  was  regularly  signed,  and  that  the  rule  must 
be  discharged  with  costs. 

The  other  Judges  were  of  the  same  opinion^  and  the 
rule  was  accordingly  discharged  with  costs. 


JoNBS  against  Davis.  jJ^sik. 

^fTARKJE  moved  to  bring  back  the  venue  in  this  Men  hardship 

A^               r          T            I*       1.      T      J                ^i_                  J  •'^d  delay  in 

■   case,  iTom  Lancashire  to  London^  on  the  ground  bdng  obliged 

that  all  the  plaintiff's  witnesses  resided  in  Land&n,  and  Jj  ^^^SJ^ 

that  it  would  be  extremely  inconvefuent,  as  well  as  a  ^^en  all  the 
-  ,        /. .      .           1          i_  •                 .   1        r  plaintiff's  wit- 
delay  of  justice,  to  nave  this  cause  tned  at  Lancaster,  nessesrendein 

London,  is  no, 
ground  for 

HoLROYD  J.  said,  that  the  hardship  of  the  plain-  bringing  back 

.              ,           ^  ^^  »«•««  to  the 

tiff's  case  was  no  ground  for  depnving  the  defendant  hitter  phice, 

of  the  benefit  of  having  the  trial  where  the ^ cause  of  ^dant  is  wi- 

action  arose.     If  the  defendant  was  under  tenn3  to  ^e^sSrtm)- 

take  short  notice  of  trial  in  London,  and  had  under-  ^ce  of  trial, 

t*                  ^  <um1  not  assign 

taken  not  to  assign  error  for  want  of  a  special  origi-  error  for  want 

nal,  the  case  might  be  different ;  but  otherwise  the  ori^i2w* 
venue  must  remain  where  it  was. 

Rule  refused. 

(a)  Vide  Jones  r,  Perkt,  ante,  976.  Though  the  venue  be  changed  by 
the  deisndant  upon  a  fiilae  affidavit,  tiw  plaintiff  cannot  bflng  it  back  to 
the  county  in  which  it  was  at  first  lud,  without  the  usual  undertaking  to 
gire  material  evidence  in  that  county ;  and  in  tins  Court  the  rule  for  chiuig. 
ing  the  venue  is  absolute  in  the  first  instance.  Price  y.  Woodbume,  6  JBatt 
433 ;  Guard  v.  Hodge,  10  East,  32;  Tidd,  642 ;  and  see  also  as  changiag 
the  venue,  Roscoe  v.  Dekaw,  ante,  57. 


^ 


1819. 


Saiurday, 
Nov.  27tlu 


Attorney  read- 
mitted without 
pftymentof  ar- 
rears of  duty 
after  ceasing  to 
practice  for  five 
years,  although 
the  affidavit  did 
not  state  that 
he  was  under 
no  apprehen- 
sion of  com- 
plaint agunat 
him.  (a) 
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ExPARTE  Smith. 

SfTARKIE  moved  to  readmit  an  attorney  of  this 
Court,  without  payment  of  arrears  of  duty,  who 
had  ceased  to  practise  on  his  own  account  for  five 
years.  The  affidavit  stated,  that  during  the  interval 
he  had  been  part  of  the  time  in  a  bad  state  of  health, 
and  that  during  the  remainder  he  had  acted  as  clerk  to 
an  attorney  of  the  Court,  for  the  sole  and  only  benefit 
of  the  latter.  The  affidavit  went  on  further  to  state, 
that  no  cause  of  complaint  existed  against  him ;  that 
none  had  existed  ;  but  it  did  not  state  ^*  that  he  was 
under  no  apprehension  of  any  complaint  against  him." 

HoLROYD  J.  doubted  whether  the  affidavit  was 
sufficient ;  but  upon  referring  to  the  master  as  to  the 
practice,  he  said  the  attorney  might  be  admitted,  al- 
though it  was  more  correct  to  state  in  the  affidavit 
that  he  was  under  no  apprehension  of  complaint. 

(a)  Vide  Awm.  atUe,  557,  and  other  cases,  ib,  in  notes ;  JSar  pgrte » 

ante,  316.  A  solidtor  in  equity  cannot  be  struck  off  the  roll  at  hit  own 
jrequest,  without  an  affidavit  that  there  is  no  other  reason  for  the  applica- 
tion.   Ex* parte  Owen,  6  Fet,  II;  Sx parte  Fbley,  8  Fet.  33. 


SattKrdax* 
iVWv.27th. 


Attorney  read- 
mitted without 
a  Term's  no- 
tice, on  an  affi- 
davit that  for 
the  last  year  he 
was  not  certi- 
ficated in  con- 
sequence of  the 
negfigenceof 
his  agent,  who 
had  been  in- 
structed to  take 
out  his  certifi- 
cate. 


EXPARTB  PlATTS. 

TTM/ALFORD  moved  to  readmit  this  gentleman,  an 
attorney  of  the  Court,  without  sticking  up  the 
usual  notices,  and  upon  taking  out  his  certificate  for 
the  last  year;  the  ^affidavit  stating  that  he  had  in- 
structed his  agent  to  take  out  for  him  a  certificate  for 
last  year,  but  that  the  agent  had  neglected  so  to 
do.  (a) 

HoLRO  YD  J.  ordered  him  to  be  readmitted  on  the 
terms  prayed. 

-      T        I         -  -  •  I        II  ——I    II  -  -       .  .  I-     I  ■ 

(«r)  Vide  Ex  parte  Davis,  ante,  67$  and  cases  there  referred  to. 
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Sai»rdayf 

HucKFiELD  against  Kendall.  Nov.27^. 

ABRAHAM  moved  to  set  aside  the  interlocutory  Where  a  Bill  of 

judgment  signed  in  this  case  for  irregularity,  on  fej^hto  Ae** 

the  ground  that  this  beine:  an  action  on  a  bill  of  ex-  master  to  com- 

'  .  1  pute  pnnopal, 

change,  a  rule  had  been  obtained  to  refer  it  to  the  interest,  &c 

master  to  compute  principal  and  interest,   and  that  atumieyisiiot 


such  rule  having  been  made  absolute  without  opposi-  5?'"^feLu«* 

tion,  the  plaintiff  sued  out  execution  without  serving  with  notice  of 

the  defendant  with  an  appointment  to  attend  the  tax-  for  taxing  of 

ation.    This  he  submitted  was  irregular,  and  that  the  ^^Jjj^^ 

plaintiff  was  bound  to  serve  the  defendant  with  an  ap-  served  him  wiA 

.  ^  .  a  rule  for  that 

pointment  tor  taxation.  purpose,  (a) 

The  Court.  These  proceedings  are  quite  regular. 
The  plaintiff  obtains  a  rule  nisi  to  refer  it  to  the  mas- 
ter, to  compute  principal  and  interest  upon  the  bill  of 
exchange  which  is  the  subject  of  the  action.  The  de- 
fendant does  not  shew  any  cause  against  that  rule, 
which  being  made  absolute,  the  plaintiff  is  not  bound 
to  serve  the  defendant  with  an  appointment  before  the 
master.  It  is  the  defendant's  own  duty  to  take  out  a 
rule  to  be  present,  if  he  wishes  to  be  present ;  but  if  he 
does  not  choose  so  to  do,  the  plaintiff  is  not  bound  to 
give  him  notice.  This  has  been  very  lately  settled  to 
be  the  pcactice. 

Rule  refused. 


(a)  See  SeUert  v.  Tteftonf  ante,  466,  note  a ;  and  Anon,  ante,  A67,  note 
a  :  THdd,  6th  ed.  1025 ;  and  TidtTt  Forms,  5th  ed.  397,8.  The  defendant's 
attorney  must  obtain  and  serve  a  rule  on  plaintiff's  attorney,  ordering 
the  latter  to  give  him  notice  of  the  time  of  taxing  costs,  that  he  may  be 
present  if  he  thinks  fit ;  and  thereupon  it  is  incumbent  on  plaintiffs  attor- 
nsy  to  give  such  notice  before  he  proceeds  to  tax  the  costs.  Id,  iUd.  The 
case  of  Dawson  v.  Sladford,  ante,  468,  is  inaccurately  reported.  The  prac- 
tice in  C.  P.  is  different  from  that  in  K.  B.  4  Ttmnt,  487. 
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No¥i  27th. 

The  Court  has 
a  summary  ju- 
risdiction over 
nuttten  in  dlf- 

attonies-aiid 
thrir  okeriEs; 
aMh  wmttuw 

mistottdlwtod 
MttMBtfaaitefe 

tbKTMnvlUM'Ot 

th«  aCtoney  ttt- 
whom  hewftf 
aftieled  aittiie 
end  of  ^  year 
and  a  half,  and* 
the*latterr»- 
fmeitotxkiBr 
hioibadLin 
eonaequenwf  ot 
his  previous 
misconduct, 
the  Court  re- 
ferred it  to  the 
master,  who 
decided  that  a 
portion  of  the 
premium 
should  be  re- 
turned; and  this 
decision  was 
afllrmed  by  the 
Court,  though 
the  point  in 
question  had 
been  decided 
otherwise  in  a 
suit  in  the  Ex- 
chequer, (a) 


Ex  PARTE  Fisher. 

't^ULLER  in  last  Term  moved  for  a  rrile  to  shew 
cause  why  Mr.  Fisher,  an  attorney  of  this  Court, 
should  not  refund  such  portion  as  the  Couit  should 
direct,  of  a  fee  received  by  him  with  a  young  man  who 
was  articled  to  him  as  clerk,  under  the  circumstances 
then  stated.  In  the  same  term.  A,  Moore' was  instruct- 
ed to  shew  cause  against  the  rule ;  but  at  the  sugges- 
tion of  the  Court,  the  case  was  referred  to  the  master, 
who,  upon  hearing  the  matter  discussed,  ordered  part 
of  the  premium  to  be  returned  to  the  clerk's  father, 
and  a  rule  was  drawn  up  imperatively  calling  upon 
Mr.  Fisher  to  pay  the  money  so  ordered  to  be  refunded 
on  the  first  day  of  this  Term.  On  that  day  Pulkr 
moved  to  make  the  rule  absolute,  but  the  discussions 
^tood  over  until  the  9th  instant,  when 

A.  Moore  moved  for  a  rule  to  shew  cause  why  the 
order  made  by  the  master  should  not  be  discharged,  on 
the  ground  that  the  master  had  no  authority,  under  the 
circumstances  before  him,  to  make  an  order  for  refund- 
ing any  part  of  the  clerk's  fee,  and  he  referred  to  Cuff 
V.  Brown  and  Others,  (b)  as  a  case  directly  in  point. 
The  Court  then  .  ordered  the  first  rule  to  be  enlarged, 
and  directedboth  to  come  on  together  in  order  that  the 
matter  might  be  more  solemnly  discussed.  Puller  now 
shewed  cause  against  A,  Moore's  rule.  The  case  upon 
the  affidavits  was  in  substance  this.  The  clerk  was 
aitided  for  five  years,  the  master  receivings  the  usual 
fee.  After  remaining  with  the  latter  for  aboat  a  year 
and  a  half|  during  which  time  he  behaved  exceedingly 
ill,  he  left  his  master's  service,  and  when  brought  back 

(a)  This  summary  jurisdiction  is  recognized  by  the  stat.  22  Geo,  2,  c.  46, 
s,  9. ;  Anw,  ante,  559.  See  as  to  the  return  of  a  portion  of  the  premium, 
thermany.  AbeU,  2  Fem,  64;  Jacksonr,  Warwick,  7  T.R,  121  j  Cfraniy. 
Wekkmam,  16  Sast,  207 ;  Ckitiy  on  Apprentice  Law. 

(ft)  5  Price,  297. 
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again  by  the  father,  the  master  refused  to  take  him         ldl9« 
again,  on  the  ground  that  he  was  a  very  unfit  and  im-      Expa&tb 
proper  person  bo  remain  in  his  office.    The  question       ^^^"^^ 
under  these  circumstances  was,  whether  the  master  was 
bound  to  refund  any  part  of  the  apprentice  fee* 

Puller^  in  shewing  cause  against  the  rule  for  dis- 
chfiurging  the  master's  order,  insisted  that  this  was  a 
matter  solely  in  the  discretion  of  the  Court,  inasmuch 
as  all  questions  touching  the  conduct  of  attomies 
towaids  their  clerks  was  peculiarly  within  the  province 
of  the  Court  to  decide  upon.  When  this  question  was 
first  before  the  Court,  it  was  referred  to  the  master, 
apparently  with  the  consent  of  both  parties.  That 
officer  had  made  his  awaxd  in  conformity  with  that 
discretion  which  the  Court  would  itself  have  exercised 
in  deciding  the  case ;  and  therefore  it  was  now  toor 
late  to  set  aside  his  order,  on  the  ground  that  no  such 
award  could  be  made.  At  all  events,  unless  it  could 
be  ^ewn  that  the  Court  had  no  jurisdiction  over  such 
matters,  the  decision  of  the  master  must  be  conclusive 
upon  the  subject.  The  whole  point  seemed  to  turn 
upon  the  question  of  jurisdiction. 

A.  Moore  in  support  of  his  rule,  did  not  so  much 
doubt  the  jurisdiction  of  the  Court  over  questions  of 
this  nature,  as  the  correctneM  of  the  decision  of  the 
master  in  point  of  law.  It  was  not  by  his  consent  that 
the  question  was  originally  referred  to  the  master,  but 
he  yielded  to  that  course  of  proceeding,  at  the  recom* 
mendation  of  the  Court.  When  the  question  was  be* 
fore  the  master,  the  late  case  of  Cuffy.  Brornn  was  not 
l»ought  under  his  consideration,  and  it  was  in  conse- 
quence of  that  decision  that  the  matter  was  now 
brought  again  under  the  notiee  of  the  Court.  Thai 
case  was  decidedly  in  point,  for  there  it  was  held,  that 
if  an  apprentice  after  serving  two  years  of  his  time. 
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W19-         and  without  any  misconduct  on  the  part  of  the  master, 
EzpA&TE       '^^^  away  of  his  own  accord  and  enlists  as  a  soldier, 

FisHxa.  and  afterwards  is  willing  to  retiu*n,  but  the  master  will 
not  receive  him  again,  the  master  is  not  compellable  to 
return  any  part  of  the  apprentice  fee.  There  Richards, 
Ch.  B.  said,  "  The  youth  having  remained  as  a  clerk 
two  years  runs  away  of  his  own  accord,  and  enlists  as 
a  soldier ;  he  may  or  he  may  not  come  back ;  he  chuses, 
however,  to  come  back,  and  then  he  asks  for  a  return 
of  the  premium.  It  does  not  appear  that  there  was 
any  misconduct  on  the  part  of  the  master ;  it  is  not 
fair,  therefore,  that  the  young  man  should  demand  a 
return  of  the  consideration  money,  because  he  chuses 
to  run  away.  There  is  another  circumstance  to  be  con- 
sidered. He  may  stay  with  his  master  for  four  years, 
and  then  run  away  when  his  services  are  become  more 
valuable  ;  and  is  the  master  to  lose  the  benefit  of  that 
service?  It  is  stated,  at  one  time  the  master  was  will- 
ing to  take  him  back ;  but  that  makes  no  difference, 
for  there  is  no  contract  to  bind  the  master,  and  it  was 
at  the  master's  option  to  take  him  back  or  not.**  This 
was  a  case  precisely  in  point,  and  all  the  observations 
there  made  were  applicable  to  the  case  under  conside- 
ration. The  apprentice  here  having  voluntarily  put  an 
end  to  the  contract  which  existed  between  him  and  his 
•  master,  the  latter  was  not  bound  to  return  anj  portion 
of  the  premium.  The  question  whether  Fisher  had  or 
had  not  refused  to  take  the  apprentice  back  had  no- 
thing to  do  with  this  <;ase.  This  was  simply  the  case 
of  a  master  who  has  refused  to  take  back  a  clerk  who 
has  placed  himself  in  such  circumstances  as  to  make  it 
unfit  for  that  master  to  take  him  back.  On  the  autho- 
rity of  the  decision  cited,  this  was  clearly  not  a  case 
in  which  the  master  should  be  called  upon  to  refund 
any  part  of  the  premium. 

Abbott  Ch.  J.     It  is  exceedingly  convenient  that 
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there  should  be  a  summary  jurisdiction  in  this  Court,         ^^^9* 
for  deciding  differences   between  attornies  and  their      Expahte 
clerks  of  this  description.     The  legislature  has  give.n 

« 

a  summary  jurisdiction  to  magistrates,  as  to  apprentices 
of  a  different  kind.     This  Court  and  the  other  Courts 
of  Westminster  Hall  have,  as  far  back  as  our  practice 
will  carry  us,  been  in  the  habit  of  exercising  a  juris- 
diction as   to  differences  of  this  nature,   between  an 
attorney  of  the  Court,  who  is  an  officer  of  the  Court, 
and  his  clerk.    It  seems  to  me,  that  the  exercise  of 
that  jurisdiction   is  a   matter  of  great   convenience, 
and  I  therefore  think  we   ought  not  to  forbear  doing 
what  our  predecessors  have  done.     As  to  the  case  re- 
cited in  the  Court  of  Exchequer,   I  do  not  mean  to 
reflect  upon  or  differ  from  it.     There  a  return  of  pre- 
mium was  claimed,  the  question  being  discussed  by  a 
suit  in  equity ;  but  that  is  a  very  different  thing  from  an 
application  to  the  jurisdiction  of  this  Court  over  its  own 
officers,  who  are  peculiarly  subject  to  its  jurisdiction. 

Bayley  J.  The  attorney  receives  a  premium  as  a 
compensation  for  keeping  a  clerk  for  a  certain  period  of 
time,  and  for  instructing  him  during  that  time.  If  at  the 
end  of  a  year  the  clerk  goes  away,  having  been  guilty 
of  great  misconduct,  and  the  master  when  he  comes 
back  exercises  his  discretion  as  to  whether  he  shall 
take  him  back  or  not,  and  he  determines  that  the 
young  man  shall  not  continue  any  longer  with  him,  it 
is  but  reasonable  he  should  return  some  proportion  of 
the  premium ;  and  I  cannot  distinguish  this  case  from  a 
case  where  a  lad  after  the  end  of  a  month's  service  ab- 
sents himsef,  and  when  he  comes  back,  the  master  says, 
*'  No,  I  wont  take  him  back  again,  because  after  having 
used  him  well  for  a  month  he  runs  away,  and  therefore  I 
am  entitled  to  keep  the  whole  of  the  premium.''  I  think 
that  would  be  a  very  unreasonable  proposition.  I  am  of 
opinion  therefore,  that  it  is  for  the  discretion  of  the 

3  A 


69H 


CASES  IN  MICHAELMAS  TERM 


I819. 

F.X  PARTE 

Fisher. 


master  to  say  what  part  of  the  premium  shall  be  re- 
turned. 


Saturdai/^ 
\ov.  27  Ih. 


An  indictment 
for  a  conspi- 
racy **  U)  de- 
fraud J.  W.  of 
divers  goods, 
and  in  pursu- 
ance of  the 
conspiracy  de- 
frauding him  of 
divers  goods,  to 
wit,  of  the 
value  of  100/." 
cannot  be 
quashed  for  not 
specifying  the 
particular 
goods  of  which 
Uie  prosecutor 
had  been  de- 
frauded; and 
Semble,  the 
Court  in  such  a 
case  will  not 
call  upon  the 
prosecutor  to 
deliver  to  the 
defendant  a 
particular  of 
the  goods  re- 
ferred to  in  the 
indictment. 


HoLROYD  J.(rt)  concurred. 


(a)  Best  J.  was  absent. 


V     I 


Rule  absolute. 


The  King  against  — 


p 


)LATT  nioved  to  quash  the  indictment  in  thiscase, 
or  for  a  rule  to  shew  cause  why  the  prosecutor 
should  not  deliver  to  the  defendant  a  bill  of  particulars 
of  divers  goods  referred  to  in  the  indictment.  As  to  the 
first  part  of  his  motion,  he  submitted  that  tlie  inflict- 
ment  was  bad  for  the  uncertainty  and  ^^enerality  of  its 
allegations.  It  was  an  indictment  for  a  conspiiracy, 
"  to  defraud  John  fVheatley  of  divers^bods,  and  in  pur- 
suance of  tliat  conspiracy,  defrauding  him  of  divers 
goods,  to  Tsntl  of  the  value  of  one  fiundred  pounds.**  Tms 
allegation,  he  contended,  was  too  uncertain,  for  the  in- 
dictment  should  have  particularised  the  specific  goods 
of  which  the  proseciitor  was  sup|)osed  to  have  beeii 
defrauded.  If  this  was  ah  indictment  for  felony  in 
stealing  the  goods  of  fVkeatley,  it  was  clear  tKis  allejga- 
tion  wbiild  not  do,  becatfse  the  indictment  coulfl  not 
iset  out  the  goods  in  the  general  way.  By  analogy  to 
the  rule  in  cases  of  felony,  he  submitted;  mat  m  sucS 
an  indictiTieht  as  this,  ttie  goods  should  be  j^articularised 
for  the  informalion  of  trie  defendant,  wrib  ih  this  case 
had  been  a  servant  of  the  prosecutor  for  twfelv^  fed'AtKs; 
during  which  time  he  had  transacted  sales  fot  nis  eici- 
^loyer  in  two  hundreJl  different  instances',  amcKmtibg 
in  all  to  the  value  of  ^5,000/.  It  was  of  the  utmost 
imf)ortance  therefore  to  this  defendant,  that  he  should 
be  apprized  of  the  particulars  of  the  alleged  iraiid,  lii 
order  that  he  might  be  enabled  to  meet  the  chsit^e,  i&i 
jprbve  his  innocence.     As  to   the  second  pArt  of  iffie 
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motion^  h^  admitted  that  it  was  unprecedented,  but  he         1819- 
submitted^  supposing  the  indictment  to  be  good,  that  the      The  Kixa 
Court  Avould  ia  such  a  case  and  under  such  circumstan-         ^°'^^ 
cesc^ll  upop  th^  prosecutor  to  deliver  a  particular  of  the 
transaction  tp  Ai^rhich  he  meant  to  apply  his  evidence. 

Abbott  Ch.  J.   I  am  of  opinion,  in  the  first  place, 
thai  we  cannot  (juash  this  indictment,  in  copfequence 
of  ^y  thing  that  appears  upon  the  face  of  it.     I  agree 
that  if  this  was  an  indictment  for  stealing  the  prosecu- 
tor's goods,  it  would  be  bad,  for  uncertainty ;   but  in 
this  case  the  gist  of  the  indictment  is  conspiracij,  and  it 
may  be,  that  there  is  so  much  uncertainty  in  the  trans- 
action which  is  the  subject  of  the  indictment,  that  the 
allegation  cannot  be  stated  with  greater  certainty.     As 
to  the  akemative  part  of  the  motion,  this  is  the  first 
tiT^  I  l^elieve  that  ever  such  an  application  was  made 
to  the  Court ;  and  however  hard  the  case  may  be  upon 
the  defendant,  I  am  extremely  unwilling,  for  the  first 
timq>  to  create  a  precedent  of  this  nature,  without  very 
mature  deliberation.     The  only  case  within  my  know- 
ledge, in  which  thip  Court  orders  a  particular  to  be 
delivered  under  an  indictment  for  a  misdemeanour,  is 
tfa^it.of  Barretiy,  or  where  a  man  is  charged  with  being 
a  Barrator.     It  appears  to  me  that  the  best  course  for 
Ae  defendant  in  this  case  to  take,  is  to  apply  to  the 
prosecutor  to  give  him  some  information  as  to  the  par- 
ticulars upon  which  be  means  to  rely  in  support  of  the  • 
indictment.     If  he  refuses,  then  an  applicaliori  may  be 
in^de. to  postpone  the J^rial.  i,n  j)rder  that  thi^  question 
.may  be  more  maturely  discussed.     Put  whether  dis- 
cussed or  not,  tl^e, objection  now  suggested  luay  be 
matter  of  ver^^stron^  observatipn  to  the  j)irv  on  the 
trial. 

Bay.ley  J.    This  case  is  not  analogous  to  an  in- 
dictment for  felony  in  stealing  goods,  because  the  con- 

3  A  2  ^  • 
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Thx  Ruro 
against 


spiracy  is  the  gravamen  of  the  present  indictment. 
The  conspiracy  may  be  to  defraud  the  prosecutor^  not 
of  any  particular  goods,  but  of  any  goods  he  can  get 
hold  of;  and  it  is  not  often  in  the  power  of  a  prosecu- 
tor to  specify  the  particular  goods  of  which  he  has  been 
defrauded^  because  the  object  of  the  conspiracy  may 
itself  be  uncertain.  With  respect  to  the  application 
for  a  bill  of  particulars,  it  is  quite  new,  and  I  think  we 
cannot  now  make  a  precedent,  without  veiy  serious 
consideration. 

HoLROYD  J.  was  of  the  same  opinion,  (a) 

Rule  refused, 

(a)  BeH  J.  was  absent. 


Saturday, 
Nov,  27th. 


The  King  against  the  Justices  of  Hbrbfdrd- 
SHiRE  and  the  County  Treasurer  o^/Ae  same 
Shire. 


Quo  warranto 
will  not  lie 


JMr  E.  TAUNTON  moved  for  a  writ  of  quo 
warranto,  to  be  directed  to  the  county  trea- 
agunst  a  anm-  surer  of  Herefordshire,  calling  upon  him  to  shew  by 
shew  by  what     what  authority  he  held    the  office  of  county  trea- 

anthQiity  he  rni.  •  ^         i    -i 

holds  the  office,  ^^rer.  ims  motion  was  founded  upon  a  sugges- 
^/l^todectod  g^stion  that  the  election  of  the  said  county  treasurer 
by  the  j^^     was  void,  inasmuch  as  one  of  the  Justices  of  the  Peace, 

in  Qnaiter  Ses-       . 

nons;  nor  will  who  voted  at  the  election,  had  not  at  the  time  of  the 
trS*lMti-  election  duly  quaUfied  himself  by  taking  the  oath  pre- 
scribed by  18  Geo,  II.  c.  20. 


ces  in  Ses- 
nons  to  make  a 
new  election  of 
a  county  trea« 
surer,  on  the 
ground  that  one 
of  the  justices 
who  had  voted 
at  the  election 
had  not  taken 
the  qualifica- 
tion  oath,  pre- 
scribed by 

18  G.  2,  c.  20,  prior  thereto,  for  the  acts  of  tlic  justice  are  not  void,  although. he  maybe 
liable  to  penalties. 


The  Court  immediately  interposed,  and  said  that 
a  writ  of  quo  warranto  would  not  lie  in  this  case  ;  and 
without  some  authority  being  cited  for  such  a  purpose, 
they  could  not  now  for  the  first  time  assume  an  autho- 
rity which  had  not  hitherto  been  exercised.  They 
could  grant  a  maudamu^o  the  Justices  in  Sessions  to 
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elect  a  county  treasurer  where  the  office  was  void,  but         IBiy. 
it  being  stated  at  the  bar  that  there  was  a  county  trea-      The  King 

surer  elected  de  facto,  they  could  not  call  upon  that  tue^Justicm 
person  to  shew  by  what  authority  he  held  the  office.         ^^'"  '^*^V 

*  ^  •'  ^  su&EB  or  He- 

Writ  refused.         refoudshire. 

TV.  E,  Taunton  then  shaped  his  motion  anew,  and 
applied  for  a  mandamus  to  the  Justices  at  Sessions  to 
elect  another  county  treasurer,  in  the  room  of  the  gen- 
tleman already  appointed,  on  the  like  ground  stated  in 
his  first  motion,  contending  that  the  election  which  had 
taken  place  was  of  no  effect,  inasmuch  as  the  acts  of 
)*the  Justice  already 'alluded  to  were  null  and  void  ;  and 
he  relied  upon  the  18th  G.  II.,  c.  20,  which  declares 
that  no  person  shall  be  capable  of  acting  as  a  Jus- 
tice of  the  Peace,  who  {shall  not  before  he  acts  at  the 
Sessions  of  the  county,  take  and  subscribe  the  qualifi- 
cation oath  therein  set  forth. 

Abbott  Ch.  J.  I  am  of  opinion  that  we  ought 
not  to  grant  a  mandamus  in  this  case.  The  objection 
to  the  appointment  of  the  county  treasurer  is,  that  one 
of  the  Justices  who  voted  at  the  election  had  not  pre- 
viously taken  the  qualification  oath,  and  consequently, 
that  the  act  of  that  Justice  is  void,  so  as  to  annul  the 
election.  We  cannot  grant  a  mandamus  to  fill  up  such 
an  office  as  this,  unless  it  is  actually  void.  Without 
looking  at  the,  wisdom  of  the  rule,  this  Court  does  not 
grant  a  mandamus  to  appoint  to  an  office  which  is  al- 
ready full.  If  it  can  be  shewn  that  the  office  is  filled 
colourably  only,  or  by  fraud,  the  Court  would  consi- 
der the  appointment  as  invalid;  but  even  then  we  should 
require  a  very  strong  case  to  be  made  out  to  justify 
out  interposition.  This,  however,  is  not  a  case  in 
which  any  thing  amiss  appears  to  have  been  done,  and 
we  cannot  undo  the  act  of  the  Justices  by  command- 
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18 19.  ing  them  to  make  a  fresh  appointment.     *rbis  office  is 

The  Kiko  full  de  factOy  and  we  cannot  shy  that  the  act  of  the 

TheJust'ices  •^us^^c^*  ^^'^^  ^^d  ^^*  taken  the  qualification  oath^  is 

AND  Tee  A-  void.     In  a  very  few  weeks  {a)  the  acts  of  this  magis- 

RSb'ORDSHiRE.  tratc  would  be  rendered  completely  valid  by  an  indem- 
nity act,  and  he  will  be  a  good  Justice. 


Bayley  J.  The  acts  of  the  Justice  ^u-e  valid, 
although  he  tnay  be  liable  to  certain  penalti^.  Can  it 
be  contended  that  if  a  magistrate  who  has  taken  the 
qualification  oath,  that  he  is  worth  100/.  per  annumy 
and  from  circumstances  is  afterwards  reduced  to  80/. 
and  he  commits  a  man  after  his  income  is  so  reduced, 
an  action  will  lie  against  a  gaoler  for  taking  the  mto 
into  his  custody  ?  If  that  canfaot  be  contended,  tie 
argument  here  fails.  The  construction  to  be  put  upon 
the  18  G.  II.,  c,  20  is,  that  the  iiiagirtrate  shall  be 
only  so  far  disqualified  from  acting  that  he  shall  1)e 
subject  to  certain  penalties  if  he  does  act.  In  this  case 
the  acts  of  the  Justice  are  valid,  though  he  may  be 
liable  to  pefaalties  for  not  having  taken  the  oath  pJ«- 
scribed  by  the  statute. 

.'. 
HoLROYD  J.     The  statute  merely  operates    as  a 

personal  prohibition,  declaring  that  it  shall  be  unlaw- 
ful for  the  magistrate  himself  to  act,  and  he  is  punish- 
able for  doing  that  which  the  statute  prohibits  him 
from  doing ;  but  his  acts  are  not  void. 

Rule  refused,  (i) 


(a)  Parliament  was  Siting. 


Best  J.  was  absent. 


Nov.  27th. 


The  King  against  Friar. 


!?!  hnlTad  J^^^^SON  moved  for  a  rule  to  shew  cause  why  a 

having  impro-  Criminal  information  should  not  be  filed  against 

perly  expended  ,.                                                                            inii 

a  large  sum  of  this  person,  a  surveyor  ot  a  public  road,  for  the  alleged 
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misapplication  of  the  funds  deposited  in  his  hands  by  I8I9. 

the  trustees  of  the  road,     lie  made  this  motion  upon  the  Kino 

three  grounds  :  first,  that  the  defendant  had  acted  con-  against 
trary  to  the  express  provisions  of  the  act  01  parhament 

for  improving  the  line  of  road  in  question ;   second,  ^^gYbythe 

that  whether  he  had  or  not  acted  contrary  to  the  pro-  trustees  under 

•     •* :        1       •  •         .,    '    '/•  1  anactofparlia- 

yisions  of  that  statute,,  he  was  guilty  of  _a  lavish  ex-   ment,  without 
penditure  of  the  public  money;  and  third,  that  his   the  trustees^* 
appointment  beinff  of  the  nature  of  a  public  employ-   ^^'^^.^  the  act 

*/    ,;         ■».•••.;".         I        ..-It  ^;  "         ,        *      •'       required  to 

ment,  he  was  criminally  amenable  to  the  cognizance  of  sanction  the 

•  .  ■  ■ !  • !     ■  >»   '  V  '         1  expenditure : 

this  Court,  tor  any  abuse  <j>t  the  powers  entrusted  to  The  Court re- 
him.  the  case  alleged  was  in  substance  this.  By  an  Smati^^^^ 
act  of  parliament,  certain  trustees  were  appointed  to   against  the  sur- 

•  '      *  •  •        .'    .'    '    r  •  ^  *  *  ^  ^         veyor,  in  the 

effect  the  repair  of  the  line  of  road  in  question,  with   absence  of  any 
po\yer  to  borrow  money  by  exchequer  bills   for  that  expressly  ai- 
purppse.     The  act  empowered  the  trustees'to  treat  with   J^^®^  wiU^not 
the  owners  of  lands  and  houses  for  the  purchase  of  convert  a  civil, 

■•■'';  '  •  *:      I  into  a  criminal 

such  parts  of  their  property  as  were  necessary  for  the   remedy, 
completion  of  the  intended  work  ;  but  it  expressly  de- 
clared  that  the  unanimous  approbation  of  nine  trustees 
was  necessary  to  ratify  such  purchases,  or  any  treaty 
for  such  purchases.     Part  of  the  money  borrowed  by 
virtue  of  this  act,  was  deposited  in  the  hands  of  a 
banking  company,  of  which  the  defendant  was  a  mem- 
ber.    In  contravention  of  the  last  mentioned  provision 
of  the  act  of  parliament,  the  defendant,  without  the 
consent  of  the  trustees,  treated  with  the  owner  of  some 
land  in  the  line  of  the  intended  road,  for  an  acre  there- 
of, the  price  of  which  was  to  be  five  hundred  guineas. 
This  treaty  afterwards  came  to   the  knowledge  of  the 
trustees,  who  decidedly  objected  to  it,  on  the  ground  of 
the  exorbitant  amount  of  the  price  demanded  for  the 
land.     The  treaty  was  in  consequence  discontinued  for 
the  time,  but  was  afterward  renewed  by  the  defendant, 
under  the  like  state  of  ignorance  on  the  part  of  the 
trustees,  when  the  defendant  concluded  a  bargain,  by 
which  the  owner  received  a  thousand  guineas  for  half 
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an  acre  of  the  same  land.  Under  these  circumstances 
the  question  was,  whether  the  defendant  was  criminally 
answerable  by  information. 


The  Court  said  this  was  not  a  case  in  which  they 
could  so  intferfere.  No  criminal  motive  appeared  to 
result  from  the  case  as  stated.  The  defendant  might 
have  laid  out  money  without  lawful  authority,  and  he 
was  answerable  for  thaftnoney ;  but  that  circumstance 
could  not  be  a  foondatipn  for  a  criminal  accusation. 
As  no  criminal  motive  coul^  be  discovered,  this  would 
be  converting  a  civil  remedy  into  a  criminal  charge. 
This  was  not  the  application  of  money  for  purposes  to 
which,  generally  speaking,  by  law,  it  might  not  be 
applied  ;  but  the  ground  of  the  complaint  was,  that  he 
had  applied  the  money  for  the  purpose  stated,  without 
previously  obtaining  the  consent  of  a  certain  number 
of  the  trustees,  as  was  necessary  by  the  provisions  of 
the  act.  The  defendant  might  be  liable  to  make  good 
the  money  if  he  had  wrongfully  applied  it ;  but  it  was 
impossible  to  convert  a  civil  into  a  criminal  remedy, 
in  the  absence  of  any  corrupt  motive. 

Rule  refused. . 


Mondettf, 
Nov.  29th. 


HoLMB  against  Dalby,  Gei^t.  one^  &c. 


A  bill  was  filed     A    BILL  was  filed  against  the^-defendant,  as  an  at- 

in  Trinity  va-        J\.  ^  ^  ,       ^    o  i       i 

torney  of  this  Court,  on  the  6th  of  September  last, 


cation  agidnst 
an  attorney  as 
of  the  preced- 
ing Term, 
with  a  special 
memorandum 


with  the  usual  special  memorandum,  stating  that  it  was 
filed  on  the  6th  of  September^  as  of  the  preceding 
Trinity  Term,  and  contained  a  statement  of  causes  of 

day  in  vacation,    action,  which  accrued  after  the  last  day  of  that  Term ; 

^tdT^i^^    some  on  the  21st  of  July  last,  and  others  on  the  1st  of 

in  abatement,  entitled  of  the  following  Term,  without  a  special  imparlance  :  Held  that  this  was 
regular,  and  judgment  signed  for  want  of  a  plea  was  set  aside,  {a) 


(a)  The  Courts,  with  a  view  to  discourage  dihitory  pleading,  require 


■K.. 
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September  last.     The  defendant  filed  a  plea  in  abate-         1819. 


that  a  plea  in  abatement  shall  be  filed,  in  the  first  instance,  and  at  the 
earliest  opportunity,  unless  it  appear  that  the  Court  expressly  reserved 
leave  to  the  defendant  to  plead  at  a  subsequent  time.    Hence  it  is  a  gene- 
ral rule,  that  a  plea  in  abatement  must  either  be  entitled  of  the  same  Term 
as  the  declaration,  or  must  be  prefaced  with  a  special  imparlance,  or  the 
plaintiff  may  sign  judgment  Dmtghty  v.  LatceUes^  4  T.  R.  520 ;  Buddie  v. 
mison,  6  T.  R.  569 ;  Blackmore  v.  Flemyng,  7  T.  R.  447  n.  d. ;  Lloyd  V.  WO- 
lianUf  2  M.&  S.  484.    But  in  the  case  of  ffolmt  y.  Dalby,  as  it  appeared 
upon  the  record  that  the  bill  was  filed  on  tflt  6th  of  September,  for  causes 
of  action  occurring  since   Trin.  Term,4ie  defendant  could  not  have 
pleaded  as  of  Trin,  Term,  «  that  at  thVtime  of  filing  the  bill  on  the  6th 
of  September,  he  was  an  attorney  of  the*  C.  P."    The  objection  to  entitiing 
the  declaration  of  Mich,  Term  apphes  equally  to  a  special  imparlance. 
The  form  of  such  imparlance  is  given  and  commented  upon  in  2  Saun, 
Rep.  by  Serjt.  WtUiamty  page  2,  in  notes.     «  And  A,  B,  who  is  sued  by 
the  name  of  C.  B,,  in  his  proper  person  comes  (t.  e,  in  the  Term  of  which 
the  declaration  is  filed),  and  saving  to  himself  all  advantages  and  excep- 
tions, as  well  to  the  writ  as  to  the  declaration  afiiresaid,  prays  leave  to 
imparl  thereunto  here  until  next  after  the  morrow  of  AU  Soult,  and  it  is 
granted  to  Um :  the  same  day  b  given  to  the  said  D.  here,  &c. ;  at  which 
day  come,  &c."    If  such  an  imparlance  had  been  adopted  here,  the  pro- 
ceedings would  have  been  manifestiy  incongruous,  for  the  bill  was  not 
filed  till  after  Trin,  Term,  and  therefore  no  imparlanee  from  that  Term 
conldhave  been  prayed  or  granted. 

In  a  plea  in  abatement,  a  mis-statement  in  the  traverse  at  the 
conclusion  thereof  of  the  name  by  wUch  the  defendant  is  called  in 
the  declaration,  is  fatal  on  demurrer.  Lake,  administrator,  v.  Inwood, 
K.  B.  Ulick,  Term,  1818.  Action  of  debt  for  work  and  labour,  goods  told, 
and  on  the  money  counts  and  account  stated.  The  defendant  pleaded  in 
abatement  the  misnomer  of  his  christian  name  in  the  following  manner: 
"  And  WilHam  Inwards,  against  whom  the  said  //.  L,  hath  exhibited  his 
said  bill,  hy  the  name  of  T%nnas  Inwood,  in  his  own  person,  comes  and  says 
that  he  was  baptized  by  the  name  of  WilUam,  and  by  the  christian  name 
of  TVilUam  hath  always  since  his  baptism  hitherto  been  called  and  known ; 
without  this,  that  he  the  said  William  Inwards  now  is,  or  at  the  time  of 
exhibiting  the  said  bill  was,  or  ever  before  had  been  called  or  known  by 
the  names  of  William  Inwoodj  as  by  the  said  bill  is  supposed ;  and  this  he 
the  said  fVilHain  Inwards  is  ready  to  verify ;  wherefore  he  prays  judgment 
of  the  said  bill,  and  that  the  same  may  be  quashed.*'  To  this  plea  the 
plaintiff  demurred,  and  assigned  the  following  cause.  For  that  the  said 
plea  states,  that  by  the  said  bill  it  is  supposed  that  the  defendant  had 
been  called  or  known  by  the  name  of  WUlittm  Inwood,  whereas  the  said 
defendant  is  in  the  said  bill  sued  and  called  by  the  name  of  7%nnas  In- 
wood, and  is  not  therein  supposed  to  have  been  called  or  known  by  the 
names  of  William  Inwood,  or  any  other  name  or  names  other  than  and  be- 
ndes  Thomas  Inwood,  and  also  for  that,  &c.    Joinder  in  demurrer. 


HOLIOE 

against 

Dalbt,  gent. 

ONE,  &C. 


Plea  of  misno- 
mer. Mis-state- 
ment in  the  tra- 
verse at  conclu- 
sion of  the  plea 
of  the  name  by 
which  the  de- 
fendant is  called 
in  the  declara- 
tion, is  fiital  on 
demurrer,  (a) 


(a)  See  note  at  the  end  of  thd  case. 
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Hoi^ME        menl,  of  his  privilege  as  an  attorney  of  the  Court  of 

Dalby,  gent.    Common  Pleas,  to  be  sued  in  that  Court,  and  which  plea 

*     *       w,«is  entitled  generally  of  the  present  Micluielmas  Term. 

CfUfiy,  in  support  of  the  plea.  The  statement  of  the  pame  at  the  con- 
clusion of  the  pica  is  incongruous,  and  may  be  rejected  as  surplusage. 
The  Court  will  reject  the  words  Will^ajn  Inuood  in  the  traverse,  these 
words  being  inconsistent ;  and  without  them  the  p^ea  is  perfect,  and  there 
is  no  ijacongruity.  ^he  plea  states  distinctly  the  defendant's  christian  name 
and  surname ;  and  consequeo^y  gives  the  plaintiff  a  hotter  writ.  The 
subsequent  mis-statement  of  t)ie  name  is  merely  a  clerical  error.  Alex- 
M^  y.Maivinfin.  («)  That  decision  is  in  point,  and  estabUshes,  that  even 
in  a  plea,  in  abatement,  repugnant  words  may  be  rejected  in  support  of 
the  plea,  Gilbert,  C.  P.  3d  ed.  (b)  "  AVhat  is  redundant,  and  need  not  be 
put  into  the  sentence,  and  cojutradicting  what  is  before,  is  as  if  it  li^d 
never  been  inserted."  Bac.  Abr,  Pleas  and  PUadiitg,  L^Ate.r  I.  4.  The 
incorrect  .words  of  the  plea  .^re  merely  su^perfluous.  .The  declaration  also 
is  denjuric^blc,  being  brought  by  an  administijator  in  Jhe  ^het  and,  detinct. 

^lilmtt  (^,  J*  .  I  a!w;ay8 ^9i|ght  that  a  p]Lea  in,^bj\tepient  must  be 
Ifiken i^ost. strictly.  It  no^iist  be  yef^fied  by, affidavit.  \xt.  Alexanders, 
^J(fua;i^nf  t\ie  plea  wa^  good  in^ul^s^ce;  but  here  there  is  no  sul^stance, 
t^c  p],^  is  4;ontrjR4ictoiT.  in  itself.  The  traverse  is  necessarj',  and  if  this 
l?e  rqjf^ptpd,  w|iat.is  there  to  stand  ?  TJie  j)lea  m^y  have  been  fram.ed  in 
tJ4s  m|U)ner  .artfully  anc(  on  purpose. 

Holroyd  J.  was  of  the  same  opinion,  and  referred  to  Hifion  v.  Bitms^  (c) 
^d  ^e  jf^pg  v^  Sp4iJie{qp€ar€,  ((/)  ^  If  the  proper  judgipent  is  not  prayed  on  a 
plea^f.ab^teinfptaalt^oijgh  j^ie.  ^ourt  sf^es  that  the  defendant  is  entitled 
to  judgment,  ye^  they.^U  not  give  it  in  his  favour  pn  an  improper  prayer. 
J.i^juen^for  the.pli^nt^* 

<  Whei}  f^i^^isnomer  is  pleaflpd>,|he  defendant  m\ist  appear  and  plead  by 
his  right  j|;^j(ne,,and  fiot  .by  the, (description.  <<  And  Ae  who  is  sued,  &c." 
J^Mokc  y,:J^j9pi^,  5  TVtun/,;  653.  Iffavjoj;thy-Spragg8^ST,K,  515.  The 
#UPftpic;,as^\y.elLM.p|ip|^tj»A.^^  ibid.  Dochtr 

Vt:<?S«>«-9  S  ?!?¥«^'652.  ,ffac,Abr^^iii^^OJf^trV.  In.jprofiee^n^  by  bill, 
^£l^OQ^i|fj|jfi^with  a  p;|^^;|^eir.of^^^(^ent,  <<  of  the  writ  and  declaration 
|^C?:ft9ii.J&JDu#ed,*\  is^Jjfld,  (on.^eipij^rrer.  ^^tttvoody.Dayis^  1  Bwm.  &  AH 
Ji72.,,l4  a  ^ya.^  cpip,n^y(^ed  by  bill,  it  seems,  proper  to  conclude  by  praying 
jjj^dgjv^ont^ofilihe  J^ill,  ^d.not  by  praying  |udjB;inent  of  the  declaration 
I^Xof,J)Ji^  )}i)l,«Ln4^df^c)ar^tion.  Lee  v.  Barnes,  3.  Mod,  144 ;  12  Mod.  133; 
^Jia  y^ffflfh^fiUingen,  2  Bos.  &  Pul.  124  n.  c.  Ll(^d  y.WiUimns,  2  M. 
&  S^i^\.  ,;  3  J3la.  Q5»m,303.  2  Chitty  on  Pleading^464.  Pleas  in  abate- 
:ipent.f)/^e4  ^o\  be.  den;iurred  to.  specially.  /^<^  v.  jyfUia^ms,  2^M.^S.  485 : 
for  th^.object  of  a  special  deniui^er  is  to  give  an  opportunity  of  amending. 
.  ^fS'^ra^^6  ^ffind  it  ii^not  the,  practice  to,  allpw  ^imexi^.ents  in  pleas  of 
;t)ii8  ^sp5yji,^^on.  Pf^sep  ^*rac.  C.  P,.  29.  l^idd^  675,,  ^tji  ed.  It  seems  how- 
cre^  a^^^wJljlp  tqdenfiui:  sflepifdly  for  a  t^i^ng  .infori||i^lity. 

(a)  jrHles,  40.         (&)  Gilb.  C.  P.  3  ed.  132.         (c)  3  Term  Rep.  185. 
{d)  10  East,  83.  .  >;idjf -^(iun^^/(t(;(wrf  y.pavis,    1  Barn,  &  AM.  172. 
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The  plaintiff  signed  judgment  as  for  want  of  a  plea ; 
and  on  a  former  day  the  defendant  obtained  -a  rule  to 
shew  cause  why  such  judgment  should  not  be  set  aside 
for  irregularity,  with  costs ;  the  defend^int's  plea  in 
abatement,  with  the  usual  affidavit  annexed,  hatmg 
been  duly  filed  oh  the  fourth  day  of  the  Term. 

Reader  anA  Chittj/  now  appeared  to  support  the  nale, 
land  J.  fVilliams  to  oi)pose  it.     But 

The  GJouRT  said,  that  it  was  impossible  to  sustain 
the  judgment,  and  that  the  general  rule  which  author- 
ises the  plaintiff  to  sign  judgment  for  want  of  a  plea, 
when  a  plea  in  abatement  entitled  of  a  subsequent 
Term  to  the  declaration,  is  pleaded  without  an  imparl- 
ance, did  not  apply  to  a  case  of  this  nature,  where  it 
appeared  on  the  face  of  the  bill  that  the  defendant 
could  not  have  pleaded  of  a  prior  Term  to  a  non- ex- 
isting bill ;  and  no  imparlance  from  such  Term  to  the 
present  could,  without  incongruity,  have  been  stated. 


1819. 

UOLBOS 

agahut 

DALBYyOSm. 

OK'E,  Ac. 


Brutton  against  Burton  and  Mills. 

£^OMYNy  on  a  former  day,  obtained  a  rule  to  shew 
cause  why  the  judgment  in  this  case  signed  on  a 
warrant  of  attorney  should  not  be  set  aside  as  to  the 
defendant.  Burton,  and  why  he  should  not  be  dis- 
charged out  of  custody,  imderlhe  capias  ad-mtisfac. 
issued  therein.  The  affidavit  /on'wbich  thefanotionvwas 
founded  stated,  that  the  other  defendant,  Millsj  hdd 
without  Burton* s  authority  signed  and  sealed  the  warrant 
of  attorney  for  both  the  defendants,  who- were  partners 
in  trade,  as  follow  :  *'  Burton  and  Mills,  by  John  MilUy 
(L,  S.y*  And  that  Burton  had  never,  by  deed^r  other- 

under  seal.    Semb,  oHier,  as  to  the  aUthority^to  release  ernH«.(a) 


Monday, 
Nov,  29th. 


A  warrant  of 
attorney  under 
seal,  executed 
by  one  person  ' 
for  himself  and 
his  partner,  in 
.the  absence  of 
the  latter,  but 
with  his  con- 
sent, is  a  suffici- 
ent authority 
lor  signyig 
judgment  a- 
gaiikstboth. 
A'fwarnint  of 
attorney  to  OQiiii 
^sjii^fiBent 
ne«d:  not  be 


(d)  In  Kinneraley  t.  Mussen,  5  Taunt.  264,  it  was  held,  that  a  warrant  of 
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Brutton 

againtt 

Burton  aitd 

MiLZt. 


18 19*        wise,  authorised  Mills  to  execute  such    warrant  of 
attorney.  • 

Wylde  now  shewed  cause  upon  an  affidavit,  stating 
that  the  defendant,  Burton^  had  frequently  after  the 
warrant  of  attorney  was  given  admitted  its  validity, 
and  that  it  was  given  with  his  concurrence ;  and  he 
relied  on  Ball  v.  Dunsterville,  &  another,  4  T.  tt.  313,  in 
which  it  was  decided  that  if  A.  executed  a  deed  for 
himself  and  his  partner,  by  the  authority  of  his  partner, 
and  in  his  presence,  it  was  a  good  execution,  though 
only  sealed  once,  (a) 

Comyn  contended  that  that  case  only  applied  when 
the  execution  of  the  deed  took  place  in  the  presence  of 
the  other  partner ;  and  insisted,  that  as  it  did  not  appear 
that  Burton  was  present  when  the  warrant  of  attorney 
was  executed,  it  was  invalid ;  and  he  referred  to  Harri* 
Sony.  Jackson  &  others,  7  T.  R .  207 ;  Elliott  v.  Davis,  2 
Bos.  &  Pul.  338,  (6)  which  establish,  that  one  partner 
cannot  bind  the  other  partners  by  deed.  He  also  urged 
that  as  the  warrant  of  attorney  contained  an  authority 
to  seal  and  execute  a  release  of  all  errors,  and  was  also 
under  seal,  the  subsequent  adoption  of  the  warrant  of 
attorney,  without  an  instrument  under  seal,  could  noi 
have  any  legal  efficacy.    But 


Judgment  on  a 
warrant  of  at- 
torney set  a- 
side,  one  of  the 
parties  being  at 
the  time  of  the 
execution  an 
in£uit 


attorney  need  not  be  by  deed,  and  that  it  does  not  require  an  attesting 
witness.  See  also  Barrow  ▼.  Mtuhiter,  4  East,  430.  A  warrant  of  attor- 
ney cannot  be  given  by  one  of  several  executors,  to  confess  judgment  at 
thesuitofall.  1  Stta.  20  ^  2  ^es,  &  B.biy  I  Rol,  ^br,  929,  pi,  5.  Nor 
can  it  be  given  by  an  infant.  Woody.  Heath,  Mich.T.  1814,  Noe.  15th. 
Blackbwm  shewed  cause  against  a  rule  which  had  been  obtained  by  Littk' 
dak,  to  set  aside  a  judgment  entered  up  on  a  warrant  of  attorney,  and  pro- 
ceedings therein,  for  irregularity;  the  irregularity  being  that  one  of  the. 
parties,  at  the  time  of  the  execution  of  the  warrant  of  attorney,  was  under 
age.  The  rule  was  made  absolute.  See  also  as  to  a  warrant  of  attorney 
given  by  several  persons,  Harris  v.  PVadt,  ante.  322. 

(fl)  See  also  Bum  v.  Bum,  3  Fes.  jun.  578,  S.  P. 
;  (6)  See  also  Skiglit  v.  Etfjintor  &  othen,  Holt's  C  N.  P.  141. 
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The  Court  resolved,  that  as  the  affidavits  in  op-         1819- 
position  to  the  rule  completely  established  that  the       bbuttov 

warrant  of  attorney  was  eiven  with  his  consent,  he  was         agtUtut 

,  .  Burton  AKD 

bound  by  it ;  and  even  admitting  that  in  order  to  re-        Miles. 

lease  errors,  an  authority  under  seal  had  been  requisite, 
yet  as  to  the  other  purposes,  and  especially  the  au- 
thority to  confess  judgment,  parol  consent  was  suffici- 
ent, therefore 

The  rule  was  discharged. 


CuNNACK  against  Gundry.  i^!"& 

'M3AYLY  on  a  former  day  obtained  a  rule  to  shew   Deciaratioii 
cause  why  the  declaration  in  this  case,  which  con-   contMnlng  98 

•^  '  counts  upon  as 

tained  ninety-eight  counts  upon  as  many  one  pound   many  proinis- 

one  pound  each,  cannot  be  consolidated  into  one  count.  But  a  rule  was  pronounced 
for  striking  out  all  the  counts  but  one,  and  giving  the  other  notes  in  eridence  under  the 
count  upon  an  account  stated,  (a) 

(a)  Vide  James  v.  Shore,  1  Stark,  426.     In  general  where  two  actions 

are  brought  by  the  same  plaintiff  against  the  same  defendant,  for  causes 

which  might  be  combined  in  one  action,  the  Court  will  oblige  the  plaintiff 

to  consolidate  them,  and  to  pay  the  costs  of  the  application.    Anon,  East.  Two  actions  for 

T.  1815,  May  8th.    Eajniutsae  had  obtained  a  rule,  calling  on  the  plaintiff  trespasses  on 

to  shew  cause  why  he  should  not  consolidate  two  actions  in  trespass  against  the  same  pre- 

the  defendant  for  fox-hunting  oyer  the  plaintiff's  premises,  situate  in  the  ™!f^Jr^     ' 

same  parish,  though  committed  at  different  times,  and  that  the  plaintiff  brought  by  the 

should  pay  the  costs  of  the  application.    Heath  now  shewed  cause,  admit-  same  pUdntiff, 

ting  that  a  similar  rule  had  been  obtained  with  costs  in  Cecil  v,  Brigget,  consolidated,^ 

2T.R.fi39.    But  he  swd,  that  there  tiie  party  tras  held  to  baU,  and  it  was    andUiephdntiff 

r~   /  '  obliged  to  pay 

not  so  in  this  case ;  and  that^  there  was  no  case  which  decided  that  the  ^^  costs. 

C!ourt  would  act  in  the  same  manner  where  the  party  was  not  held  to  bail. 
Sedper  Lord  Elkuborough  Ch.  J.  Holding  to  bail  is  only  one  instance  of 
vexation ;  there  may  be  maay  others :  here  the  vexation  that  may  be 
complained  of  is  the  bringing  of  two  actions,  when  there  was  no  ground 
for  adopting  such  divided  remeitfes.  Rule  absolute.  See  Tiddy  6th 
ed.  644.  But  the  Court  refused  to  consolidate  two  actions  brought  on  two 
bonds,  althoogh  they  were  precisely  similar  to  each  other.  Royal  Exchange 

qampany  v. ,  HU.  T.  1815,  Feb,  6th.    The  Court  will  not  allow  the 

coaioIidAtion  rule  to  be  opened,  on  the  ground  that  evidence  has  been  dis- 
covered since  it  was  entered  into.  P%Men  v.  Parry ,  HiL  T.  1812,  F«6. 11th.    When  a  oonso- 
Scariet  moved  for  a  rule  to  shew  cause  why  the  consolidation  role  entered    lidation  rule 
into  by  the  plaintiff  should  not  be  opened,  and  why  he  should  not  be  at      *V??^*'*' 
liberty  to  try  the  several  causes,  on  the  ground  that  fresh  evidence  had    |;)|q|]»}|  f^^A, 
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1819. 

CUVNACK 

against 
GUNDBT. 


country  banker's  promissory  notes,  should  not  be  refer- 
red to  the  master  to  consolidate  the  said  counts  upon 
all  the  promissory  notes  for  the  like  sum,  and  to  strike 
out  such  other  superfluous  matter  as  the  master  should 
think  fit. 


Cfiittj/  now  shewed  cause,  and  contended  that  it 
was  not  possible  to  sustain  this  motion,  which  was 
without  a  precedent.  It  is  not  possible,  as  was  sug- 
gested, to  frame  a  declaration  alleging,  "  that  the  de- 
fendant heretofore,  to  wit,  on  &c.  made  divers,  to 
wit,  ninety-eight  promissory  notes,  and  that  by  each 
and  every  of  them  respectively  he  prouused  to  pay  the 
sum  of  one  pound.'*(a)  There  was  indeed  a  similar 
motion  made  in  Lane  v.  Smith,  (b)  but  was  refusied. 
The  declaration  in  that  case  coutained  two  hundred  and 
eighty-six  counts,  and  thief  Court  said  that  each  of  the 
notes  being  a  special  and  distinct  contract,  it  was  im- 
possible to  state  several  of  them  in  one  count. 


evidence  disco- 
vered, the  Court 
will  not  permit 
the  pluntiif  to 
try  the  other 
actions. 

Consolidation 
rule  set  aside, 
on  the  ground 
of  absence  of 
-a  nutflrial -<vk- 
n«twtt  tiitrmial, 
on  ^liigliii^ 
money  lijb^ 


Abbott  Ch.  J.  Could ijiotthe  object  he giMS^'m 
this  way.  Supposing  the  party  making  the  applica- 
tion should  consent  to  enter  into  a  rule,  that  all  the 
notes  exoeipt  one  shall  be  given  in  eviftence  under  the 
count,  upon  an  account  stated  either  before  the  master, 
or  before  Ifhe  jury^  as  sl^ajl  beagrieedwppii,iand  that  the 


I  I ii I II 


Tl" 


•been  tUMareved.  fL^rd  (SWwiforM^A'Oh.'J.  if  me  grant  thiS'inotioii,  me 
<ahaU»jiiifact<deoiae,  tk^-vi^lMl^^borais  aMnnfifiaef  endrace^ubeecnieDliy 
^liieoveMd,  aiMtedlldatien  •rflle  ivIU  ncrt  hcdd.  it  it4aBigeroit8iitflU4iBM8 
^  (adnat  mMfrnfotfOOy  iAisoov<M«d  erMenee.  ^Per  Curiam,  4Me  Mfoitd. 
Qhit « 'fionseflidation  «rale  has  heon*Btftw^e4m  hringing  tke  •■iMMy  into 
yQ%mrt,  *tm  (tlw  ^frmuid  df  the  Bkwaoe4t «  mirterial  witaesa.  iMmmr, 
•^«*-^^  ^KU.  Wt\l9i&,  ^Aft.^th.  -^Cmr  aplAkd'^r  aTiile  toalMwr  eause^rbf 
«a»mw  >i  i>il(^hdiild  ft  he^Kid,  ami  Avhy^a^oensolidatien  nde  skoidd'fi^fhe 
«lt  aiHte.  fEbe  wtne  hnid  li««n'tid«d^  asd  a  v«ydic^was  found  fov4be*flain- 
mtf  aMdhc  ntlvitioivM  tbisMm  ^e<«*rDand  of  tike  ab«en«e  of  »BMlenal  wit- 
tnesBVt'Ac  trial.    The  Ocmt  |pMiQt«d  it'On^bringing  money  into  Court 

(n)  Videi/omerV.  Bhmre,  1  St/trk,  42o. 

{b)  ntfd,  6th  od.  648 ;  and  3  Smkk,  113. 
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defendant  shall  bring  no  writ  of  error  for  wantof  a  spe- 
cial original. 

Baifly  and  Ckitti/  agreed  to  this  arrangement,  and 
accordingly 


18  ig. 

CUNNACS 

against 
GUKDRT. 


The  rule  was  made  absolute,  "  that  it  be  referred 
to  the  master  to  strike  out  all  the  counts  except  the 
first,  the  defendant  thereby  undertaking  to  permit  all 
the  other  notes  to  be  given  in  fevidenc^,  either  before 
the  master  or  a  jury  upon  the  count  upon  an  account 
stated,  and  that  he  would  not  bring  any  writ  of  error, 
and  that  the  costs  of  the  other  counts  and  of  this  ap- 
plication should  be  costs  in  the  cause." 


» 

Newnham  against  Dowding. 

"I^Lt'OTlON  to  set  aside  interlocutory  judgment,  sftid 
allsubsequent  proceedings,  with  costs,  for  irregu- 
larity.    The  defendant  had   before  judgment  signed 

inurrer  assigmng  for  cause  misjoindier  of  counts;  and  thk  plaintiff  a^er  tliis, 
juc^pm^nt  as  for  want  df  a  plea,  the  Court  held  that  he  could  not  treat  such 
a  nullity,  (a) 


Monday, 
Nov.  29th. 


A  defendant 
bdng   under 
terms  to  plead 
issuably,  filed 
a  special  de- 
having  signed 
a  demurrer  as 


(«r)  If  the  objection  be  huch  as  is  available  Only  dn  ia  special  deMrrer, 
it  seems  that  it  cannot  be  taken  advantage  of  when  the  defendant  is  under 
t(»-ms  of  pleading  issuably;  but  a  demurer  for  a  defect  in  substance 
is  in  general  otherwise.  ^Burr,  1788;  ife// v.  i^a  Costa,  2  Sos,  &  thU.AiSy 
Berry  v.  Anderson,  7  T.  R.  536  ;  Cunning  v.  Sharland,  1  East,  410;  and  it 
is  said,  that  it  should  affect  thie  merits  of  the  case,  id.  ibid,:  TVrigHt  v.  HAs- 
sel,  2  Bta,  kep.  223 ;  ^tonehouse  V.  Lowell,  'Sayei^s  Rep.  ^8 ;  TiJd,  6t1i  eel. 
^6*131.  A  demurrer  without  good  cause  cannot1i>e  filed,  where  the  defendant 
is  under  terms  of  pleading  issuably,  as  wliere  in  an  action  on  a  bill  of  ex- 
dfaiange,  tne  defendant  demurred  generally  on  tlie  ground  that  though  tifafe 
bill  was  accepted  payable  at  a  particular  place,  and  a  special  presentment 
at  that  p\ace  was  stated  in  the  declaration,  yet  no  (leinand  was  stated  to 
have  been  made  upon  the  Acceptor,  nor  was  any  special  Vefusal  alleged. 
U^/uie  V.  Benson,  Thursday,  9th  Feb.  HiL  T.  ISlSi.  Fotjambe  shewed  cause 
against  a  rule  obtained  by  Barrow,  to  set  aside  judgment  which  had  been 
signed  by  the  plaintifT,  on  the  ground  that  the  defendant,  who  was  linider 
terms  of  pleading  issuably,  had  not  pleaded  in  conformity  to  the  Judge''s 
order.  The  defendant  demurred  gienerally  to  the  declaration,  and  Barrow 
^stated  the  cause  of  demurrer,  which  was,  that  the  bill  had  been  accepted 


When  \3mt 
g)ven  to  dofRxl- 
ant,  on  60iii)i<- 
tiODi  'he  wottkl 
plead  iKoMft 
and  he  demurr- 
ed generally  on 
ground  that 
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1819. 

Newmhah 

agttiiut 
DowDiwo. 


filed  a  demurrer  in  the  office,  being  at  the  same  time 
under  terms  to  plead  issuably.  It  was  an  action 
by  executors  on  promises,  at  the  suit  of  the  testator  in 
his  life  time,  with  a  count  for  money  lent  by  the  exe- 
cutors after  the  death  of  the  testator.  The  defendant 
demurred  specially  to  the  declaration  for  this  misjoin- 
der,  and  the  question  was  whether  such  special  demur- 
rer was  an  issuable  plea  within  the  terms  of  the  order, 
and  whether  the  plaintiff  was  entitled  to  treat  such  a 
demurrer  as  a  nullity,  and  sign  judgment  as  for  want 
of  a  plea. 


though  present- 
ment at  place 
of  special  ac- 
ceptance   al- 
leged no  de- 
mand and  re- 
fusal was  al- 
ledged,  plain- 
tiff signed  judg- 
ment and  sup- 
ported. 

If  presentment 
averred,  it 
means  due  pre- 
sentment. 


Comj/n  now  shewed  cause  against  the  rule  for  set- 
ting aside  the  judgment,  and  contended,  that  it  was  not 

« 

competent  for  the  defendant  to  demur,  being  under 
terms  to  plead  issuably.  The  demurrer  filed  in  this 
case  was  a  mere  evasion  of  the  Judge's  order  for  plead- 
ing an  issuable  plea,  and  the  Court  must  now  treat  this 
as  a  sham  demurrer,  and  support  the  judgment.  In 
Gray  v.  Ashton,  (a)  a  distinction  was  taken  by  the 
Court  between  a  real  and  fair  demurrer  and  a  sham 
one  ;  for  the  former  is  an  issuable  plea  within  the  in- 
tent and  meaning  of  the  Judge*s  order,  and  the  latter 
is  only  an  evasion  of  it.  In ,  the  present  case  it  was 
true  the  defendant  had  only  specially  assigned  the  mis- 
joinder as  cause  of  demurrer,  but  the  Court  neverthe- 

specially ;  but  though  the  declaration  averred  that  a  presentation  had  been 
made  at  the  particular  place,  yet  no  demand  and  refusal  was  alleged.  He 
cited  Gammon  v.  ScknoUy  5  Ttmni,  344,  1  Marsh.  80  ;  see  Cktity  on  J^Us, 
330,  5th  ed.    He  urged,  that  it  did  not  appear  that  the  bin  had  been  duly 
presented  at  the  place,  nor  that  it  had  been  presented  to  the  acceptor,  nor 
that  payment  had  been  refused  by  him  ;  and  if  such  a  presentment  as  this 
were  good,  a  presentment  at  any  time,  though  after  the  usual  hours,  would 
be  good.    Sed  per  Lord  EUenborough  and  Bayley  J.   This  is  no  cause  of  de- 
murrer.   It  is  alleged  that  presentment  was  made  accor^ng  to  the  tenor 
and  effect  of  the  biU,  which  was  sufficient,  and  there  is  a  general  breach. 
If  a  presentment  is  averred  to  have  taken  place,  it  necessarily  means  due 
presentment,  otherwise  it  is  nothing.    Per  Curiam,   Rule  discharged  with 
costs.    See  Butierworth  v.  Lord  Le  Despenter^  3  3f,  &  iS*.  150. 

(a)  3  Burr,  1788. 


JN  THB  Sixtieth  Year  of  GEORGE  III. 


71S 


les8  ought  to  treat  it  as  a  sham  demurrer,  and  as  an 
evasion  of  the  Judge's  order. 

Chitty,  in  support  of  the  rule,  submitted  that  amis- 
Joinder  of  counts  is  a  defect  in  substance  and  not 
merjely  in  form»  and  that  though  the  defendant  might 
have  availed  himself  of  the  objection  on  a  general  de- 
murrer, yet  the  mere  circumstance  of  his  pointing  out, 
particularly  by  a  special  demurrer,  such  substantial 
objection,  could  not  vitiate  the  demurrer  or  prevent 
its  being  considered  as  an  issuable  plea  within  the 
terms  of  the  order. 


1819. 

Newlam 
againtt 
DowDiiro. 


Abbott  Ch.  J.  Though  this  is  not  a  general  de- 
murrer, yet  the  objection  to  the  declaration  specially 
assigned  as  cause  of  demurrer  is  an  error  in  substance, 
and  therefore  the  demurrer  must  be  deemed  an  issuable 
plea  within  the  meaning  of  the  order,  and  the  plaintiff 
ought  not  to  have  treated  it  as  a  nullity. 

HoLROYD  J.  and  Best  (a),  were  of  the  same  opi- 
nion^ 

Rule  absolute. 

(a)  ^ajf/ey  J.  was  absent. 


Banter  against  Levi. 

^^OMYN  shewed  cause  against  a  motion  for  setting 
aside  the  proceedings  on  the  bail  bond  in  this 
cause,  on  the  ground  that  a  sheriff's  ofhcer  had  be- 
come bail  above,  which  he  contended  was  contrary  to 
the  practice  of  the  Court.  He  admitted  that  no  ex- 
ception had  been  entered  against  the  bail. 

AdoIphuSj  in  support  of  the  rule,  contended  that  the 
practice  of  this  Court  was  now  clearly  settled;  that  a 

3  B 


Monday, 
Aon  39th. 


If  a  sheriff's  of- 
ficer be  put  in 
as  bail,  the 
pliuntiff  must 
except  to  the 
bul,  and  can- 
not proceed  as 
if  the  matter 
were  a  mere 
nullity. 
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1819. 

Banter 

nt^ain.st 

Levi. 


shcrifTs  officer  is  good  bail  unless  he  is  excepted  to, 
and  the  plain tiif  cannot  treat  the  proceedings  as  a 
nullity.     It  was  held,  Rex  v.  The  Sheriff^  of  S arret/ j  (a) 


It  is  no  objec- 
tion to  bail, 
that  they  arc 
iodcmnificcl  by 
the  sheriff's 
officer. 


An  attorney, 
who  has  not 
practised  for 
six  years,  justi- 
fied as  bail. 


An  attorney 
may  be  put  in 
as  bail,  but 
cannot  justify. 


An  attorney  is 
liable  to  an 
action  on  his 
recogn^lzancc 
of  bful,  though 
contrary  to  the 
rule  of  Court 
that  he  should 
be  bail  at  all ; 
but  he  is  never- 
theless entitled 
to  his  privilege 
to  be  sued  as  an 
attorney. 


(a)  2  Enst,  181,  in  K.  B.  aliter  in  C.  P.  Jackton  v.  Hilitu,  cited  1  Taunt. 
162,  3 ;  Tt(U,  6th  ed.  262.  It  is  no  objection  to  bail  that  they  arc  indem- 
nified by  the  shcrirs  officer.  Ckick*t  bail.  Mich.  T.  56  Geo.  3,  Nov.  17, 
1815.  Espinatse  moved  to  justify  bail.  On  examination,  the  bail  admitted 
that  they  came  at  the  request  of,  and  were  indemnified  by  the  sheriff's 
officer,  who  had  arrested  the  defendant,  and  taken  a  bail  bond.  Lawesy  in 
opposition,  contended  that  it  was  contrary  to  the  rule  of  Court,  and  in-' 
stanced  the  case  of  attomics.  Espinasse  in  reply,  admitted  that  an  officer 
could  not  be  bwl,  nor  a  sherifTs  officer  ;  but  observed  that  attomies  were 
prohibited  from  indemnifying  persons  in  becoming  bail  by  a  particular  rule 
of  Court,  in  which  sheriff^s  officers  were  not  mentioned,  nor  did  this  case 
apply  to  them.  Damjner  J.  said  it  was  no  objection,  and  was  not  within 
the  rule  of  Court ;  and  thiU  the  officer  who  took  the  bail  bond  having  a 
certain  responsibility  if  bail  was  not  regularly  put  in,  had  a  right  to  put  in 
bail  for  his  own  indemnity.  Biul  justified.— N.  B.  Bayley  J.  had  decided 
in  the  same  way  two  days  before.  An  attorney  who  had  not  practised  for 
six  years  was  allowed  to  justify  as  bail.  Anon,  East.  T.  1815,  Mtuf  16. 
One  of  the  bail  had  been  an  attorney^  but  had  not  practised  or  renewed  his 
certificate  for  six  years.  Abbott  J.  Permitted  him  to  justify.  It  is  a  rule  of 
Court,  that  no  attorney  shall  be  bail  in  any  action  or  suit  depending  there- 
in, R.iM.  1654,  *.  I J  R.M.  14  Geo.  2,  reg.  1  K.  B.  Doug.  466,  note  1; 
The  King  v.  The  Sheriff  oi  Surrey y  2  East,  182.  But  an  attorney  or  his 
clerk  has  been  allowed  to  become  bail  in  order  to  surrender  the  defendant 
immediately  without  justification.  Per  Cur.  31.  42  Geo.  3,  K.  B. ;  Tidd, 
251,  6th  ed. ;  Vide  Jachsonv.  HilifUy  1  Taunt.  162,  164. 

See  Anon.  Trin.  T.  1813,  Jwie  30th.  Bail  were  opposed  on  an  affida- 
vit that  one  of  the  persons  who  had  become  bail  was  an  attorney.  Bayley 
J.  at  first  intimated,  that  in  this  Court  the  objection  did  not  apply  to  an 
attorney  who  was  not  concerned  in  the  same  cause,  although  the  ground  of 
objection  was  more  general  in  the  Common  Pleas.  Comyn,  atm'cus  curia, 
suggested  that  the  rule  was,  that  no  attorney  could  justify  in  this  Court, 
but  he  might  be  put  in  as  bail.  An  attorney  is  allowed  to  b«  put  in  as  bul, 
but  cannot  justify.    The  learned  Judge  granted  time. 

An  attorney  however  is  liable  on  his  recognizance  when  it  is  entered 
into,  although  it  is  contrary  to  the  rule  of  Court  that  he  should  be  bail  at 
all.  Harper  v.  Tahourdin,  T.T.  1817.  Action  against  an  attorney  on  a  recog- 
nizance of  bail.  Plea  in  abatement,  privilege  of  defendant  as  an  attorney  to 
be  sued  by  bill.  Demurrer  assigning  for  cause  that  the  defendant  was  es- 
topped from  pleading  his  privilege  by  entering  into  the  recognizance.  Cur- 
u'fXKl,  for  the  plaintiff,  contended  that  an  attorney  who  had  acted  contrary 
to  the  rule  of  Court  against  attorneys  becoming  bail,  had  thereby  waived 
his  privilege,  and  could  not  claim  to  be  privileged  when  an  action  was 
brought  against  him  as  bail.  And  urged  that  the  privilege  of  ail  attor- 
ney was  not  part  of  the  common  law,  as  there  was  no  such  officer  originally 
by  common  law,  for  no  person  could  at  first  appoint  his  attorney  without 
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that  if  the  defendant's  attorney  or  his  clerk  be  put  in 
as  bail,  the  plaintiff  must  except  to  the  bail,  and  can- 
not proceed  as  if  the  matter  were  a  nullity. 

The  Court  assenting,  the  rule  was  made  absolute. 

leare  granted  under  the  great  seal,  till  the  statute  of  Mertumy  and  that  was 
confined  only  to  particular  Courts.  4  Hen,  4,  c.  18,  QUh,  Prac.  Com.  Pleas. 
Bayley  J.  asked  if  there  was  any  case  in  vhich  it  was  held,  that  by  en- 
tering  into  recognizances  he  forfeited  his  privilege.  Curu'ooc^  said  not ;  he 
said  there  was  a  case  in  Barnes,  How  v.  Bridgewater,  p.  117,  which  bears 
iipon  the  point.  Lord  EUenborough  Ch.  J.  referred  to  the  rule  of  Court, 
and  said  that  rule  was  formed  to  protect  the  attorney ;  and  in  looking  at 
it  he  said  it  was  also  prolubitory,  and  therefore  he  might  be  proceeded 
against  upon  that  proMbltion  ;  but  still  that  does  not  prevent  him  from 
continiung  liable  according  to  the  recognizance  he  had  entered  into.  Bay- 
Jey  J.  The  privilege  which  the  attorney  claims,  is  the  privilege  of  his 
clients.  Per  Curiam,  He  is  certainly  liable  upon  his  recognizance,  what- 
ever penalties  he  may  be  liawle  to  for  having  acted  against  the  rule  of  the 
Court.  But  still  he  is  entitied  to  his  privilege  to  be  sued  as  an  attorney. 
tUUity  for  the  defendant^  for  whom  the  Court  gave  judgment  on  demurrer. 


lib 

1819. 

BaNT£& 

against 
Levi. 


Davison  against  Moreton. 


Mondavi 
Nov,  29th. 


jf^AMPBELL  on  a  former  day  obtained  a  rule  to   ^hc  general 
shew  cause  why  the  interlocutory  judgment  sign-   j^^cisaplea 
ed  in  this  case  should  not  be  set  aside  with  costs  for   filed,  and  when 

that  takes  place 
the  plaintiff  cannot  sign  judgment  as  for  want  of  a  plea ;  and  the  affidavit  for  setting  aside 
a  judgment,  on  the  groand  that  a  plea  was  prc^ously  filed,  need  not  state  in  what  place  it 
was  filed,  for  the  Court  will  presvrae  it  was  filed  in  the  right  place,  unless  the  contrary 
be  shown ;  Held  also,  that  the  plea  of  not  guiky  to  an  action  of  assumpsit  cannot  be 
treated  as  a  nullity,  (a) 

(a)  The  general  issue  maybe  either  detivered  to  the  plaintiff's  attorney, 
or  entered  in  the  General  Issue  Book  kept  by  the  Clerk  of  the  Judgments. 
Rule,  Trin,  5  A  6  Gw.  2,  note  6,  K.  B. ;  Ttdd,  6th ed.  712.  So  in  C.P.  it 
may  be  filed  at  length  with  the  prothonotaries.  Tidd,  713.  As  to  what 
pleas  must  be  delivered  and  not  filed  as  comperukaddiem,  bankruptcy,  &c. 
Rowsell  V.  Coor,  ^inte,  211 ;  Henderson  v.  Sansum,  ante,  225. 

The  question  as  to  the  right  to  sign  judgment  for  want  of  a  plea  where 
a  bad  plea  is  pleaded,  is  in  part  discussed,  PhUUps  v.  Bruce,  ante,  526 ; 
Bill  V.  Alexander,  ibr.  Anon,  ante,  355.  If  not  guilty  be  pleaded  in  assump- 
sit, the  pipper  course  is  to  demur ;  the  plea  would  be  aided  after  verdict. 
Marsham  v.  Gibbs,  2  Stra,  1022.  In  Rohijisonv,  Green,  1  Stra.  574,  turn 
assumpsit  was  pleaded  in  action  of  tort  against  a  carrier,  and  held  good 
after  verdict.    The  Court  said,  "  it  was  well  enough  j  the  undertaking  to 
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1819. 

Davison 

against 
MoBEToy. 


irregularity  ;  the  irregularity  being,  that  the  judgment 
was  signed  at  the  time  there  was  a  plea  in  the  office* 
The  affidavit  upon  which  the  motion  was  made,  stat- 
ed that  the  plea  of  the  general  issue  had  been  filed 
with  the  clerk  of  the  judgments  at  the  time  that 
judgment  was  signed,  but  it  did  not  state  in  what  place 
it  was  filed. 


E.  Lawes  now    shewed    cause   against  the  rule, 
and  contended  that  it  was  quite  contrary  to  the  prac- 


If  rum  asstimpsit 
be  pleaded  to  an 
action  on  the 
case  against  a 
coachmaster 
for  not  safely 
carrying  the 
plaintiff's  wife 
and  child,  ^^em^. 
that  the  plain- 
tiff cannot  sign 
judgment  as  for 
want  of  a  plea. 


If  a  plea,  partly 
in  abatement 
and  partly  in 
bar,  be  put  in* 
after  the  four 
days,  quaere  if 
the  plaintiff 
may  not  «gn 
judgment  for 
want  of  a  plea. 


carry  was  the  gist  of  the  action,  and  as  in  assumpsit  you  may  plead  not 
guilt}',  as  was  done  in  Coggs  v.  Bernard^  Salk,  26,  as  appears  by  the  record 
at  the  end  of  the  book,  p.  733,  so  in  the  case  of  a  tori  founded  on  an 
agreement,  non  assumpsit  will  be  suffident,  because  it  tries  the  merits  as 

much  as  not  guilty  could  have  done.**    See  also  Hayne  r, ,  HU.  T. 

1816,  June  26th.  Lawes  moved  to  set  aside  an  interlocutory  judgment 
The  action  was  in  case  agunst  coach  proprietors,  for  not  safely  carrying 
the  plcdntiff's  wife  and  child.  The  declaration  stated  that  the  plaintifTs 
wife  and  child  offered  themselves  to  go  by  the  coach  and  were  accepted. 
The  defendant  pleaded  non  assumpsit.  The  plaintiff  treated  the  plea  as  a 
nullity,  and  signed  judgment.  The  case  of  Robinson  v.  Green,  1  Streu  574, 
was  relied  upon  to  shew  that  the  plaintiff  could  have  no  right  to  mgn  judg- 
ment as  for  want  of  a  plea.  Lord  EUetiborough  Ch.  J.  observed,  that  it 
might  be  a  question  whether  there  Was  any  undertaking  in  this  case.  Hw 
Court  granted  a  rule  ttisi  to  set  aside  the  proceedings  for  irregularity.  And 
per  Curiam,  As  the  •rule  is  moved  with  costs,  if  it  should  be  discharged  it 
will  be  discharged  with  costs. 

But  judgment  may  be  signed  for  want  of  a  plea,  if  non  auftn^uit  be 
pleaded  in  debt.  6  East,  649,  Perry  v.  Ftsier,  I'ttyior  v.  Capper,  14  EskU, 
442 ;  4  Taunt,  164;  orm/  dehei  in  assumpsit,  Barnes,  257.  Butie^  Hardwi 
Rep.  179.  Though  it  has  been  observed  that  nii  debet  ^Epresses  the 
meaning  of  the  general  issue  in  assumpsit  better  than  nnn  asstanpsit  itself. 
4  Tamit,  164.  Per  Mansfield  Ch.  J.  If  a  plea  which  b  pitaded  partiy  in 
abatement  and  partiy  in  bar,  be  put  in  lifter  the  four  days  allowed  for  plead- 
ing in  abatement,  it  seems  that  the  plaintiff  may  sign  judgment,  ATortfiM 
dak  V.  Harding,  Mich,  T.  1817,  Nov,  28.  Cross  shewed  cause  against  a  role 
obtained  by  Chitty,  for  setting  aside  judgmmit.  DedarationdeliyeBedArMr. 
10th.  Plea  partiy  in  abatement  and  partly  in  bar,  filled  Nov,  15.  Judgment 
signed,  because  plea  in  abatement  was  not  filed  within  four  dsys.  The 
plea  was  partiy  in  abatement  to  one  couni;,  aod  in  bar  to  the  others.  It 
was  therefore  necessary  to  sign  judgment  generally*  M'DomneU  y.  MPDsst' 
neU,  3  Bos.  f  Pul.  174.  Chitttf,  contra,  cited  PoweU  v.  FuUerUm, %Ba,lf 
Put,  420.  Sed  per  Abbott  J.  What  answer  can  be  given  to  3  Bot,  if  PuL 
174  ?  that  is  a  later  case.  Eventually  it  was  agreed  that  the  pleas  shonld 
be  withdrawn  on  terms. 
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tice  of  the  Court  to  file  the  plea  of  the  general  issue,         1819. 
and  consequently  that  the  plaintiff  was  well  entitled       Davisoit 
to  sien  iud&:ment  as  for  want  of  a  plea.     The  affidavit        against 
on  the  other  side,  at  all  events,  did  not  state  the  place 
where  the  plea  was  filed,  and  the  Court  would  not  as- 
sume the  fact  that  it  was  filed  in  the  right  place,  un- 
less it  appeared  in  the  affidavit.     [Bayle y  J.    If  there 
is  a  right  place  and  a  wrong  one,  the  Court  will  as- 
sume that  it  is  filed  in  the  right  one,  unless  you  shew 
that  it  is  filed  in  the  wrong.]     There  is  no  such  thing 
as  filing  a  plea  of  the  general  issue.     [Baylet  J.  You 
are  not  bound  to  enter  it  in  the  book,  you  may  file  it 
with  the  clerk  of  the  judgments.]     The  Court  a  short 
time  since  held,  that  the  plea  of  comperuil  ad  diem 
ought  to  be  delivered,  (a)    [Abbott  Ch.  J.     Here  the 
plea  might  lawfully  be  filed,  there  it  could  not ;  and 
that  is  the  difference  between  the  two  pleas.]     When 
the  defendant  comes  to  the  Court  upon  an  irregularity, 
he  is  to  shew  what  the  irregularity  is.  [Abbott  Ch.  J. 
He  points  out  the  irregularity,  by  shewing  that  the 
judgment  is  signed  after  a  plea  filed.    That  plea,  ac- 
cording to  the  practice  of  the  Court,  may  be  filed ; 
and  if  you  mean  to  say  that  it  is  filed  in  the  wrong 
place,  you  may  shew  that  it  is,  we  wont  presume  that 
it  is.]     But  the  plea  filed,  is  a  plea  of  not  guilty  to  aa 
action  of  assumpsit.    Now  without  the  aid  of  a  verdict, 
this  is  no  plea  at  all.    [Abbott  Ch.  J.  If  it  is  a  wrong 
plea  you  may  demur  to  it.]    [Bay ley  J.    A  plea  of 
not  guilty  to  an  action  of  debt  on  a  penal  statute,  is 
not  a  nullity  (fi)*     In  Gilbert  C.  P.  it  is  said,  that  they 
used  to  plead  not  guilty  to  an  action  of  assumpsit,  for 
thej  considered  fraud  as  part  of  the  action.    A  plea 
may  be  bad,  but  it  does  not  therefore  follow  that  it  is 


(a)  RmoteB  y,  Oue^  ante,  211,  and  note ;  and  fee  Hmderson  y,  Satuumf 
mUe,  225. 

(&)  Ceppmy,  Cmrier,  1  T»IU462;  Com,  IMgr- Pleader,  2 S.  11 ;  2  S.17. 
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18 19.         no  plea.]     If  the  general  issue  may  be  filed,  nothing 
further  can  be  offered  in  this  case. 

Rule  absolute. 


Monday,  Harris  asainst  Whitechurch. 

iVor.  29th.  ^ 

It  isnotncccs-  d^ AMP  BELL  on  a  former  day  obtained  a  rule  to 
copy  of^niic  shew  cause  why  the  final  judgment  signed,  and 

for  a  ctmcOntm     the  writ  of  execution  issued  in  this  cause,  should  nol 

upon  the  de-  ^  ^  ^ 

fendant'8  attor-  be  set  aside  for  irregularity.  It  was  a  writ  of  erroi 
where  no  a^-  froDi  the  Common  Pleas  to  this  Court,  and  the  defend- 
mcntw  intend-   ^^^  jj^  ^^^^  obtained  a  rule  for  a  condlitmi  for  Friday 

ed,  and  an  err  ^  ^ 

roneouscopyof  the  19th  of  November ;  a  copv  of  this  rule  was  served 

a  rule  istobe  ,  /.ii-.X..  11  .1 

con^dered  as  on  the  attorney  of  the  plaintm  in  error,  but  by  mistake 
BO  eopy.  (a)       ^^  filling  up  the  copy,  the  clerk  inserted  Tuesday  the 

23d,  instead  of  Friday  the  IQth.  The  mistake  was 
not  discovered,  and  there  being  no  argument,  and  as 
none  was  intended,  the  defendant  in  error  signed  judg- 
ment, and  issued  a  writ  of  execution  ;  and  the  question 
was  whether  this  was  an  irregularity. 

Reader  now  shewed  cause  and  contended,  that  the 
judgment   was  regularly  signed.    The  plaintiff  could 

^— ■— — ^-^ r-t-r  -■   w  Mil-     111    J    I     ■  _  ■  ■  m  i m-  i    -  ■  "" 

(a)  In  Imp,  K.B.  337,  it  is  said  that  the  master,  on  being  referred  to, 
was  of  opinion  that  the  rule  for  a  concilium  ought  to  be  served  where  there  b 
a  real  demurrer.  Rule,  Mich,  30  Geo.  2 ;  and  in  practice  it  is  usual  to  serve 
a  copy  of  the  rule  on  the  defendant's  attorney,  J^d,  792 ;  but  in  Forbes  r. 
Lord  Middleton^  2  Stra,  1242,  the  Court  held  that  it  was  no  irregularity 
that  the  rule  for  the  concilium  had  not  been  served,  nor  any  notice  gifen  of 
putting  the  cause  in  the  paper,  for  it  was  the  duty  of  the  defendant  to  search, 
as  he  must  expect  the  plaintiff  to  proceed ;  and  the  Court  refused  to  set 
aside  the  judgment  The  motion  for  the  concilium  at  the  present  day  is  a 
motion  of  course,  requiring  only  counsel's  signature.  Tidd,  791.  If  the 
plaintiff  deliver  a  demurrer  book  differing  from  the  declaration,  the  de- 
fendant should  return  it,  and  not  suffer  it  to  be  put  down ;  but  in  such  t 
case  the  Court  allowed  the  books  to  be  amended,  so  as  to  correspond  with 
the  declaration,  on  the  defendant  paying  the  costs,  swearing  to  merits,  and 
giving  judgment  of  the  Term.  Htwett  v.  Blo9$om,  Trin,  T.  \816.  Jvwt 
28th. 
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not  complain  that  he  had  sustained  any  injury  hy  the 
proceeding,  for  he  did  not  pretend  that  there  was  any 
real  error.  A  rule  for  a  concilium  had  been  obtained, 
and  the  case  had  been  set  down  in  the  common  paper 
for  Friday  the  19th,  no  argument  being  intended.  The 
plaintiff's  attorney  was  not  bound  to  serve  the  defend- 
ant's attorney  with  a  copy  of  the  concilium,  where  there 
was  no  argument ;  and  in  this  case  it  was  merely  done 
as  matter  of  courtesy.  If  the  defendant  could  shew 
that  he  had  sustained  any  inconvenience,  or  that  he 
was  at  all  misled  by  the  mistake  complained  of,  the 
case  might  be  different ;  but  as  there  was  no  suggestion 
of  that  kind,  the  Court  must  discharge  the  rule  with 
costs. 


1819. 

Habris 
agauist 
"White- 
church. 


Campbell,  in  support  of  his  rulcy-contended  that  he 
was  not  bound  to  shew  substantial  error.  It  was  suffi- 
cient for  the  purpose  of  this  motion,  that  tjie  plaintiff 
had  served  the  rule  for  the  concilium  to  argue  on  Tues- 
day the  23d  instant,  and  that  instead  of  waiting  for 
that  day,  he  signed  judgment  on  the  Friday  preced- 
ing;  but 


The  Court  said,  that  it  was  not  necessary  to  serve 
the  defendant  with  the  rule  for  the  concilium,  in  cases 
where  no  argument  was  intended.  If  the  party  here 
had  made  an  affidavit,  that  in  consequence  of  being 
served  with  a  mistaken  rule  for  a  concilium,  he  had  been 
prevented  from  instructing  counsel  to  argue  the  case, 
then  the  Court  might  entertain  this  application ;  but 
in  the  absence  of  any  such  affidavit,  shewing  even  the 
semblance  of  an  argument,  or  that  the  defendant  had 
sustained  any  injury  by  the  inadvertence  of  the  attor- 
ney's clerk,  the  application  must  fall  to  the  ground. 

Rule  discharged  with  costs. 
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Mtmdayy 
iVbv.  29th. 


Wbenadefend- 
Ant  renders  in 
diBchafge  of  his 
bail,  after  a  de. 
cUration  has 
been  filed  con- 
ditionally and 
notice  served 
upon  him,  and 
rale  to  plead 
given,  it  is  not 
necessary  to  de- 
fiver  another 
declaration  for 
tkc  defendant 
in  custody,  (a) 
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Thompson  against  Carby. 


M^OMYN  shewed  cause  against  a  rule  obtained  by 
Reader  on  a  former  day,  for  setting  aside  the  in- 
terlocutory judgment  signed  in  this  cause,  and  all  sub- 
sequent proceedings,  for  irregularity,  with  costs,  under 
these   circumstances.       In  this   bailable  action,  the 
plaintiff  declared  de   bene  esse   against  the    defend- 
ant, and  ruled  him  to  plead,  he  being  then  at  large.  ^ 
ITie  defendant  put  in  bail  and  gave  notice  of  justifica- 
tion, but  his  bail  did  not  justify,  and  on  the  15th  inst. 
he  surrendered  in  discharge  of  his  bail.     On  the  19tb 
a  regular  demand  of  a  plea  was  served  upon  him  in 
prison,  which  he  delivered  to  his  attorney,  and  on  the 
22d  he  was  served  with  a  notice  for  executing  a  writ 
of  inquiry.     The  question  was,  whether  when  a  de- 
fendant renders  in  discharge  of  his  bail,  after  declaration 
filed  and  rule  to  plead  given,  it  is  necessary  to  deliver 
another  declaration  to  the  marshal.     In  point  of  prac- 
tice he  submitted  that  it,  was  not  necessary^     It  was 
expressly  laid  down   in  TiddPs  Prac.  350,  that  a  de- 
claration against  a  defendant  at  large  upon   bail  is 
good,  although  a  bill  has  not  been  filed,  because  if  the 
bringing  of  a  Writ  of  error,  or  any  other  reason,  make 
the  filing  of  a  bill  necessary,  it  may  be  filed  at  any 
time.  (A)    There  is  a  distinction  where  a  defendant  is 
rendered  before  declaration,  and  where  he  is  rendered 
after.     When  he  renders  before  declaration^  tben^the 
plaintiff  has  a  full  Term  after  the  render,  to  declare; 
but  when  the  render  is  after  declaration,  then  his  time 
for  proceeding  to  final  judgment  is  limited  to  three 
Terms,  (c) 


[a)  Vide  WiUianu  v.  Scwiamore,  ante,  3S(i, 
M,  Reg  3  ;  and  I/il.  T.  26  Gerj.  3. 

(i)   mckcr  V.  WoodhaU,  Sayer'9  Rep.  49, 
{n)   Tidii,  Cth  ed.  3r>9,  360. 


See  ruk,  East.T.  5  fl'.  & 
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Abbott  Ch.  J.    The  master  reports  that  there  has         I8I9. 
been  a  recent  decision^  in  which  it  was  held  under  cir-     I^bompsok 
cumstance  like  these,  that  it  was  not  necessary  to  deli-        SSy 
ver  a  fresh  declaration.     It  seems  to  be  reasonable, 
that  it  should  not  be  required  under   such  circum- 
stances.   The  rule  in  the  Common  Pleas  is,  I  believe, 
different  from  that  in  this  Court.    There  does  not  seem 
to  be  any  good  reason  for  delivering  a  declaration  to 
the  marshal,  or  the  defendant  in  custody,  if  a  declara- 
tion has  been  well  delivered  before  the  defendant  went 
to  prison. 

Rule  discharged  with  costs. 


T 


TURNBULL   aS^ainst   MoRETON,  Monday, 

^  Kov.  29th. 

IHIS  was  a  motion  to  set  aside  a  regular  attachment   where  an  at- 
acainst  the  sheriff,  on  payment  of  costs.  tachment  isr 

°  '  r   ./  gue^l  against 

the  sheriff  for 

Marryatt  now  shewed  cause  against  the  rule,  and   not  taking  a 
objected,  in  the  first  instance,  that  the  affidavits  on   court  on'mo- 
which  the  motion  was  made,  were  not  admissible,  for  ^"^^t  ^^f^ 
that  they  appeared  to  have  been  sworn  at  Glasgow,  be-   ^  set  aside  the 

,      '  ,  r  ^  r       attachment  on 

fore  "one  of  His  Majesty's  Justices  of  the  Peace  for  any  terms;  but 
the  town  and  county  of  Lanark  in  Scotland/*  and  a  Jus-  ^^°f  merits^ 
tice  of  the  Peace  in  Scotland  has  no  authority  to  admi-   ^  let>im  in 

■^  to  defend,  or- 

nister  oaths  in  a  civil  suit  in  this  Court.  deringthe  at- 

tachment to 
stand  fts  a  se* 

The  Court  said  that  this  was  no  objection  to  the  curltt.  («) 
affidavits,  if  the  hand- writing  of  the  Justice  be  authenti-  ^^^^^^  hetoxe  » 

Justice  of  the  Peace  in  SadUind,  are  admissible  in  a  cause  hr  ttds  GoMrt,  if  the  &and<^wrii- 
lag  ef  the  Justioe  be  authentiGated.  (6) 


(tf)  See  the  King  v.  the  Sheriff  oi  London ;  in  Tood  r,  Ja€o6,  anie,  68 ; 
and  see  ante,  567,  and  note.    See  the  next  case. 

(b)  The  practice  is  stated  in  I  SeHonfs  Prac.  1st  ed.  Ul.  It  is  there 
also  said,  "  that  the  person  upon  his  arrival  in  Lundon  must  make  affida- 
vit, that  the  former  affidavit  of  the  defendant  was  made  by  the  plaiiltiflr; 
but  this  seems  unnecessary,  and  it  suffices  to  swear  to  tlte  luutd-wtltt^  df 
the  magistrate." 
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18 19.         cated.     Affidavits   sworn  before   a  commissioner,   or 


TURNBULL 

against 
MORETOy. 


other  competent  authority  in  Francey  had  been  held  to 
be  admissible  in  this  Court,  when  the  hand-wi-iting  of 
the  functionary  was  duly  attested,  {a) 

Marryatt  then  insisted  that  the  attachment  was 
regular,  it  appearing  that  the  sheriff  had  not  taken  any 
bail  bond ;  and  he  contended,  therefore,  that  the  attach- 
ment could  not  be  set  aside  on  any  terms. 

Campbell  contra.  The  affidavits  state  that  the 
omission  to  take  the  bail  bond  was  attributable  to  a 
mere  mistake,  and  there  is  no  general  rule  which  forbids 
this  application  on  that  ground.  (6)  It  is  sworn  that 
this  motion  is  made  without  any  collusion  with  the 
sheriff,  that  it  is  made  by  the  defendant  only,  and  that 
he  has  merits. 

Abbott  Ch.  J.  The  sheriff  has  neglected  his  duty 
in  omitting  to  take  a  bail  bond.  If  this  is  the  fact,  the 
utmost  we  can  do  is  to  let  you  in  to  defend  the  action, 
and  let  the  attachment  stand  as  a  security. 

Rule  absolute  on  these  terms. 


Monieqft 
Nov.  29tfa. 


(a)  Vide  Thtrlt  v.  Faber,  ante,  463. 

(6)  But  see  the  King  r.  the  Skerifft  of  London,  tmie,  68.  and  FvOer  r,  Prest, 
7T.K.  109. 

The  King  against  the  Sheriff  of  Middlesex, 
in  a  cause  of  Hepper  against  Levi. 


2rt*aSd^^  ^SRAHAM,  on  a  former  day,  moved  to  set  aside 

gular  attach- 
ment against 

the  sheriff  upon  ment  of  costs;  but  the  Court  then  refused  the  mo- 

paymen    o  ^^^  without  an  affidavit  of  merits,  (a)     He  now  renew- 


a  regular  attachment  against  the  sheriff,  upon  pay« 


ooste,  on  the 
piodaction  of 
an  affidavit  of 
merits  by  the 
defendant  him- 
self. («) 


ed  his  motion  upon  an  affidavit  of  merits  made  by  the 
defendant's  brother,  the  defendant  himself  being  abroad 
in  the  West  Indies. 

(a)   Reg.  Gen.    Mich,  59  Geo,  3,  anUy  128 ;   BeU  r.  TViy/or,    Mie, 
572 ;  Phiaipi  Y.  WhiteMemd,  mUe,  270. 
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Comyn  resisted  the  rule,  and  contended  that  it  was         1819- 
necessary  the  defendant  himself  should  swear  to  merits     theKino 
before  he  could  entitle  himself  to  the  indulgence  pray-         against 

O  V      J         THE   SHEBIFF 

ed  by  this  affidavit.  ofMiddujsex, 

in  a  cause  of 
Hefper 

The  Court  said,  that  this  was  certainly  necessary,        ^vT 
but  they  would  permit  the  defendant  to  be  let  in  to  try   «j  •♦-       ^ 
the  cause,  on  bringing  the  money  into  Court,  within  a  ^  ^om  to  in 

Slicll  ft  CA36  DV 

week,  and  take  short  notice  of  trial  for  the  Sittings  after  a  third  per- 
thisTerm;  otherwise  the  rule  to  be  discharged  with   bringing  ^c"^ 

costs.  money  into 

-     ,         .«,      „       ,  ,  Ck)urt  the  de- 

fendant will  be  allowed  to  try  the  cause. 

(6)  But  in  K.  B.  an  affidavit  to  hold  to  bul  may  be  made  by  a  third 
person.  King  v.  Lord  Turner^  ante,  58 ;  or  an  affidavit  of  the  truth  of  a 
plea  in  abatement,  id.  ibid. 


The  Kino  against  C.  D.  ^«^^. 

d^HITTY  mo\ed  to  set  aside  the  attachment  in  this  The  rule  for  an 
case,  under  the  following  circumstances  : — Costs   non paymentof 
were  taxed  in  an  ejectment  cause  aG:ainst  the  defendant,   coste,piursuant 

.      ,  °  '    to  the  Master's 

for  not  confessing   lease,   entry,   and  ouster  under  a  aUocatttr,iB&h' 
consent  rule  in  Trinity  Term   1815,  and  the  Master  i^Smce,  al- 
havinsr  made  his  allocatur,  an  attachment  was,  on  5a-  *^o"fif^^o"r 

o  7  7  years  have 

turday,  the  27th  instant,  moved  for  against  the  de-  elapsed  since 
fendant  for  non  payment  of  costs,  and  it  was  made  ab- 
solute in  the  first  instance.  The  motion  was  now  made 
to  set  aside  that  attachment ;  and  it  was  submitted, 
that  the  common  law  rule  which  precludes  the  plaintiff 
from  taking  out  execution  upon  a  judgment  after  a  year 
and  a  day  have  elapsed,  without  first  issuing  a  scire  facias, 
was  applicable  to  this  case,  (a)  because  the  Master's 
allocatur  wB,s  analogous  to  a  judgment,  and  the  attach- 
ment thereon  to  an  execution;  (6)  and  that  the  plaintiff 

(a)  Tidd.  6  ed.  1113-4;  3  i^/^o.  C.  H.  421. 

(ft)  See  cases  Tidd.  6th  ed.  375,  n.  ^    2  Bar.  &  Aid.  509. 
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Ths  KiNa 

againH 

C.  D. 
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should  have  moved  for  a  rule  nisi  instead  of  a  rule  ab- 
solute in  the  first  instance. 

The  Court  granted  a  rule  to  shew  cause  at  Cham- 
bers why  the  attachment  should  not  be  set  aside ;  W,  £. 
Tauntofiy  in  support  of  the  attachment,  and  Chitty 
contra,  were  hedrd  upon  this  case :  and  after  directing 
an  inquiry  of  the  Clerk  of  the  Rules  with  respect  to  the 
practice  of  issuing  an  attachment  after  the  expiration 
of  a  year  from  the  time  when  the  costs  were  taxed, 

HoLROYD  J.  held  that  the  proceedings  were  regular, 
and  that  it  was  not  necessary  to  move  for  a  rule  nui 
after  the  expiration  of  a  year.  That  the  common  law 
rule,  precluding  a  plaintiff  from  issuing  an  execution 
after  a  year  and  a  day  from  the  time  a  judgment  is 
signed,  is  not  applicable  to  a  case  of  this  nature,  nor 
was  it  affected  by  the  stat.  West.  2  (13  Edw.  1),  which 
gives  ?L  scire  facia  s,  to  revive  a  judgment  in  order  to  pro- 
ceed to  execution.  That  in  the  case  of  a  judgment,  the 
plaintiff  could,  if  he  thought  fit,  issue  execution  imme- 
diately, whereas  an  attachment  could  not  be  issued 
without  personal  sarvice  of  the  rule  upon  the  defendant, 
who,  by  absenting  himself,  might  prevent  the  plaintiff 
from  proceeding  by  attachment  within  the  year. 

Rule  discharged  with  costs. 


Monday^ 
iViN>.29th. 


Derrt  against  Lloyd. 


The  d  f  d   t  ]%ff OTION  to  set  aside  interlocutory  judgment  for 

isentitiedto  irregularity.    On  the  8th  of  October^  before  the 

fore  appear.  d^fenda&t  had  entered  an  appearance,  the  latter  took 

order  for  pMti-  ^^*  ®  summons  for  the  plaintiff  to  deliver  a  particular 

culars,  with  a  stay  of  proodeding^i  will  prevent  the  phuntiir  from  rigmng  judgment,  although 
the  snmmone  for  particular^  was  in  an  action  for  assault,  in  which  no  order  for  particulaif 
conld  properly  be  ifiade.  (a) 

(«)  In  the  Kiikg's  Braeh  a  siimiti6ttt  for  pftrticaUift  may  be  taken  otit 
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of  his  demand,  the  action  being  for  an  assault ;  and  oa         1819 . 

the  morning  of  the  9th,  the  summons  was  served  upon        Z 

the  plaintiff's  attorney,  and  on  the  evening  of  that  day  against 
the  latter  delivered  a  particular  to  the  defendant'^  at- 
torney, without  having  attended  the  summons.  Ko 
appearance  was  entered  for  the  d(efendant  until  the 
15th,  and  on  the  20th  the  plaintiff  signed  judgment  for 
want  of  a  plea,  before  the  summons  for  a  particular 
was  taken  out. 

Campbell,  on  a  former  day,  obtained  the  present  rule 
for  setting  aside  the  judgment  for  irregulfgrity,  the  irre* 
gularity  complained  of  being,  that  the  Judge  at  cham- 
bers had  made  an  order  for  a  particular  tp  be  delivered, 
and  that  in  the  mean  time  proceedings  should  be 
stayed. 

Walford  now  shewed  cause  against  the  rul9,  and 
contended  that  the  judgment  wa$  regularly  signed,  for 

before  appearance  or  deelaration.  Jmp^  K.  B.  8  ed.  233 ;  aUfer  in  C.  P. 
Z  B.Hf  P.  378.  Tidd.  621.  After  the  bill  of  particulars  has  been  defirered, 
the  defendant  ia  the  King's  Bench  has  the  same  time  to  plead  as  he  had 
when  the  summons  for  it  was  returnable,  ^vwbary  v.  Sckuberthy  13  JS^fH, 
508.    It  has  been  held,  that  the  particulars  of  demand  cannot  in  general 
be  required  before  declaration.    Chapman  ▼.  Anning.  5  Mich,  169.   Eas,    p--f;AnWrg  of 
T.  1814,  May  7.    Tindal  isoved  to  stay  proceedings  on  the  bail  bond    t^e  plainti£f 's 
which  had  beeit*  assigned..  The  plaintiff  in  the  opginal  action  had  ne-    demand  should 
glected  to  g^ve  particulars  of  demand,  in  pursuance  of  the  Judge's  order    ^?'|^^^®™^^" 
or  summons.    But  it  appeared  that  no  declaration  had  been  filed  before  the    declaration  is 
order  ibr  the  particulars  was  obtained.  And  perDan^nar  J. "  I  do  not  see  how    delivered, 
the  particulars  of  demand  could  be  demanded  before  the  declaration.  I  know 
it  is  sometimes  done,  but  I  think  it  irregular,  and  I  never  grant  it  myself.  I 
think,  as  it  is  a  point  t>f  general  practice,  it  had  belter  be  mentioned  when 
the  Court  is  fuU.    The  Judge's  order  appears  to  me  to  have  been  improvi- 
dently  issued,  and  therefore  the  uot  giving  the  particulars  is  excusable^  To 
some  declarations  it  would  be  almost  impossible  to  give  in  particulars." — 
It  seems  more  reasonable  that  the  defiendant  should  be  allowed  to  require 
particulars  of  demand  before  appearance,  than  to  compel  him  to  wait  watil 
after  declaration.    The  object  of  particulars  ia  to  ascertain  for  what  debt  ^ 

or  demand  the  plaintiff  is  proceeding ;  and  if  that  be  disclosed,  the  defend- 
ant may  then  pay  l^e  debt  and  costs,  without  incurring  the  additional  ex^ 
peace  of  appearance  and  declaration* 
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1819-        that  a  defendant  cannot  demand  a  bill  of  particulars 
P£KRY        ^^'^  after  appearance.  Kitchin  v.  Blaft chard  (a)  ;  but  in  all 
Lloyd.        events,  he  said  that  the  plaintiff  having  complied  with 
the  object  of  the  summons,  by  delivering  a  bill  of  par- 
ticulars in  the  evening  of  the  day  on  which  the  sum- 
mons was  taken  out,  he  was  entitled  to  proceed* 

Campbell,  in  support  of  his  rule,  said  he  was  not  in- 
structed that  any  particulars  had  been  delivered,  nor 
did  the  affidavit  on  the  other  side  state  when  and  where 
they  had  been  delivered;  but  he  rested  this  motion 
upon  the  fact  not  disputed,  that  the  Judge  at  cham- 
bers had  made  an  order,  "  That  the  plaintiff's  attorney, 
or  agent,  shall  deliver  to  the  defendant's  attorney  or 
agent,  an  account  and  particular  in  writing  of  the  de- 
mand for  which  this  action  is  brought,  and  that  in  the 
mean  time  proceedings  shall  be  stayed/'  It  might  be 
true  that  no  particular  could  be  delivered  in  an  action 
for  assault,  but  that  would  only  be  a  ground  for  shew- 
ing  cause  against  the  order  before  the  learned  Judge. 
The  plaintiff,  however,  had  never  attended  the  sum- 
mons ;  and  it  was  not  until  two  other  summonses  were 
served,  both  of  which  the  plaintiff's  attorney  had  dis- 
regarded, that  the  learned  Judge  had  made  the  order 
in  the  terms  mentioned.  [Best  J.  The  Judge  could 
hardly  have  been  informed  of  the  nature  of  the 
action,  for  if  he  had,  he  certainly  could  not  have  made 
an  order  for  a  bill  of  particulars  in  an  assault  cause.] 
The  learned  Judge,  however,  having  been  pleased  to 
make  an  order  of -that  kind,  and  that  in  the  mean  time 
procedings  should  be  stayed,  the  defendant  ought  to 
have  the  benefit  of  it,  particularly  as  the  plaintiff's  at- 
torney did  not  think  proper  to  shew  cause  against  the 
order.  The  order  was  a  stay  of  proceedings,  and  in  the 
face  of  it  the  plaintiff  had  gone  on.  As  to  the  objection 

that  the  defendant  had  not  appeared,  he  need  not  ap- 

..■Ill  I  ■  I  .  -  I        ■■■■».  II  ■ 

(a)  1  Bm.  4-  Pul,  37B  3  Tidd,  6th  ed.  621. 
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pear  until  he  has  actually  obtained  the  particular,  since 
the  particular,  when  obtained,  may  afford  a  reason  for 
not  proceeding  in  the  action,  if  the  demand  appeared 
to  be  just. 
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Derrt 
against 
L&OYD. 


Abbott  Ch.  J.  Let  the  judgment  be  set  aside  with- 
out costs. 

Walford  suggested  that  the  defendant  did  not  swear 
to  merits. 

Abbott  Ch.  J.  That  is  not  necessary,  if  by  mis- 
take the  defendant  is  excluded  the  benefit  of  a  trial. 
Under  the  circumstances  stated,  I  think  we  ought  to  set 
aside  the  judgment  without  costs. 

Rule  absolute  without  costs. 


BuLLMAN  against  Callow. 


Nov.  2yth. 


^^N  shewing  cause  against  a  rule  in  this  case,  for   Affidavits  cn- 
settin  ff  aside  a  judgment  and  execution  on  the  bail  ^^  ^'  ^:  "^ 

^  ^  *f      o  othere,  against 

bond,  affidavits  were  produced  by  the  plaintiff,  entitled  cr.2>.  (without 

settiiig  out  the 
names  of  all  the  plaintifis  in  the  cause)  cannot  be  read  in  shewing  cause  against  a  rule,  but 
the  Court  refused  to  make  the  rule  absolute  with  costs  upon  such  an  objection  (a). 


(a)  Tidd,  6th  ed.  518.  The  christian  names  and  surnames  must  be  in- 
serted in  the  title  of  the  affidavits  produced  on  shewing  cause.  Fores  v. 
THematj  7  T.  R.  661.  So  motions  and  affidavits  for  attachments  must  be 
entiticd  with  the  names  of  the  parties  before  the  rule  for  the  attachment  is 
granted,  and  afterwards  the  king  is  to  be  named  as  the  prosecutor.  White- 
head V,  Firth,  12  Eoity  166  ;  ff'ood  v.  Webb,  3  T.  R.  253 ;  The  King  v.  the 
Sheriff  of  Middlesex,  7  T.  R.  439  j  2  Bos.  &  Pul.  517,  a.  Etherington  v. 
Kemp  and  others,  Mich,  T.  1814.  Burrough  on  a  former  day  had  obtained 
a  rule  to  shew  cause  why  an  attachment  issued  agidnst  the  sheriff  for  not 
bringing  in  the  body,  should  not  be  set  aside,  on  the  ground  that  the  affi- 
davit on  which  the  attachment  was  obtained  was  insufficient,  because  the 
titie  ^thereof  did  not  state  the  names  of  all  the  parties  in  the  cause ;  and 
Taddy  now  shewed  cause,  contending,  that  as  the  title  to  the  affidavit  cor- 
responded with  the  rule  for  the  attachment,  which  was  entitled  Etherington 
v.  Kemp,  the  defect  was  cured.  But  Bay  ley,  J.  said,  that  it  had  been  before 
decided  that  it  would  not  do.  j^fum.  Mich.  T.  Nov.  28.  Tindal  having  on  a 
former  day  obtained  a  rule  to  shew  cause  whythe  service  of  a  ^vrit  should 


Affidavits  in 
support  of  the 
rule  for  an  at- 
tachment 
against  the  she- 
riff for  not 
bringing  in  the 
body,  must  be 
entitied  with 
the  names  of 
all  the  parties 
to  the  suit,  and 
though  the  affi- 
davits corres- 
pond with  the 
rule  for  the  at- 
tachment; yet 
if  all  the  parties 
be  not  inserted 
in  the  affidavits^ 
the  court  will 
set  aside  the  at* 
tachment. 
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BUXJJIAK 

agmntt 

Callow. 


^'  In  the  cause  of  Bullman  and  others  against  CalloWy^ 
without  specifying  the  names  of  the  other  plaintiffs  on 
the  record. 

Comyn,  who  bad  obtained  the  rule,  objected  that 
these  affidavits  could  not  be  read,  for  being  so  imper- 
fectly entitled ;  and  the  Court  having  acquiesced  in  the 
objection,  he  prayed  that  the  rule  might  be  made  abso- 
lute with  costs ;  but 

The  Court  said  they  would  not  allow  costs  where 
the  rule  went  off  upon  a  mere  objection  to  the  title  of 
the  affidavits. 

Rule  absolute  without  costs. 


Reader  for  the  plaintiff. 


Affidavit  in  sup- 
port of  rule  to 
set  aside  service 
of  writ  for  Irre- 
gularity in  an 
action  RgainBt 
Uiree,  ontKe 
ground  that 
ike  attorney's 
oame  is  not  in- 
dorsed on  tbe 
process,  must 
be  entitled  with 
the  names  of  all 
thedefcndAAts. 


not  be  set  aside  on  the  ground  that  the  name  of  the  plaintifTs  attorney  was 
not  indorsed  thereon.  Comyttf  on  shewing  cause,  took  an  objection  to  the 
affidavit  on  which  the  rule  had  been  obtained,  on  the  ground  that  it  was 
only  entitled  as  in  an  action  against  one  defendant,  when  in  feet,  there  were 
three ;  and  this  he  contended  was  a  fittal  objection.  Tindal,  contra,  said, 
tMt  the  action  waa,  in  ^sct,  against  only  one  defendant,  and  that  tlus  was  a 
very  strict  objection.  Barley  J.  The  objections  are  both  of  equal  meriti 
and  the  rule  must  be  discharged  with  costs.  Rule  discharged  accordingly. 
In  Band  v,  Bamu,  6  Tami,  5 }  1  Marah,  408,  S.  C.  Maehenxie  y.  MarUny 
6  Taunt,  286.  it  was  held,  that  if  a  plaintiff  joins  several  defendants  in  one 
common  process,  and  one  of  the  defendants  who  is  irregularly  served,  ap- 
plies before  dedaration  to  set  it  aside,  he  may  entitle  the  rule  and  affidavit 
in  a  cause  between  the  plaintiff  and  himself  only,  the  other  defendants  not 
having  been  brought  into  Court ;  and  the  Court  instanced  the  case  of  Richard 
Roe,  who  is  joined  with  the  defendant  in  every  common  process,  and  yet 
need  not  appear  to  warrant  a  motion  by  the  real  defendant.  But  it  is  a  ge- 
neral rule,  that  when  a  cause  is  depending,  the  affidants  must  be  entitled 
with  the  christian  and  surnames  of  all  the  parties.  Owen  v.  Hard,  2  T.R. 
644;  Noel  ^,-"-^,1  Smith,  457;  f?w«  v.  DtVfWMW,  7  T.  ll.  663  ;  7Tk«.  6th 
ed.  518;  and  the  character  in  which  they  are  sued,  and  an  ambiguity  in 
the  title,  as  styling  the  plaintiff  "  assignee,"  without  saying  of  whom,  or 
giving  any  further  expbmation  is  fatal,  3  Taunt,  377.  Steyner  v>  Cottrdi, 
See  a  reason  assigned.  Prince  v.  Nicholson,  5  Taunt,  337. 
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Williams  against  Reeves.  aiojui^, 

^  Nov.  29th. 

JF    EFANS  moved  to  set  aside  the  writ  of  inquiry   Where  a  writ 
executed  in  this  case  on  Saturday  last,  on  the   goughtt7be"et 
ground  of  excessive  damaees.     It  was  an  action  for   *^^*^®  °"  ?*® 

"  ^  ^  ^  ground  of  ex- 

two  assaults  committed  on  two  successive  days,   and   cessive  da- 
though  the  personal  suffering  of  the  plaintiff  was  very   court  Imposed 
trifling,  the  juiy  gave  250/.  damages.  brinSpart  of 

the  damages 
rrn       ^  »        '^^^  Court,  be- 

The  Court  granted  a  rule  to  shew  cause,  on  the   fore  they  grant. 
terms  of  bringing  a  hundred  pounds  into  Court;  saying,    g^^^  cause  (a). 
that  the  plaintiff  ought  not  to  be  prejudiced  by  the 
long  interval  which  must  occur  before  cause  could  be 
shewn  against  the  rule. 

Evans  took  the  rule  to  shew  cause,  upon  these  terms. 

(a)  In  PkydellY,  theEart  of  Dorchester^  7  T.  R.  529,  which  was  an  ac- 
tion for  diverting  a  watercourse ;  the  C<^urt  granted  a  new  trial  on  the 
ground  that  the'damftges  g^eh  greatly  exceeded  the  amdunt  of  the  injury 
proved ;  hot  they  directed  that  the  former  ver^ct  should  stand  as  a  se- 
curity in  the  meantime,  for  the  damages  which  might  he  recovered  on  the 
second  trial.  The  instances  of  applications  for  setting  aside  inquisitions  on 
account  of  excessive  damages,  are,  2  Leon.  214;  '6  Leon y  117,  S.  C. ; 
3  Burr.  1846;  3  WiU.  63;  11  Emt,  23;  Tiddy  6th  cd.  611.  931. 


Ex  PARTE  Davis.  M^rnddj^, 

Xov.  29th* 

CASBERD  moved    to    re^admit  this   gentleman   An  attorney 
^     ,         ^  who  has  taken 

as   an   attorney   of  the    Court,    upon   payment   out  his  certifi- 
of  a  small  fine,  on  an  affidavit  staling  that  he  had   y^^^uthas 
been  admitted  three  years  since,  but  had  never  prac^   never  practised, 

IB  entiueo 
tised.  at  any  subse- 

quent time  to 
be  re- admitted 

The  Court  said,  that  the  gentleman  was  entitled  to  s^^ptttfinc  («}. 

(«)  Tins  point  may  now  be  considered  as  finally  settled.    See  Ex  parte 
RUhvrdtf  ante,  101. 

3  C 
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Ex  Parte 
Datis. 


be  re-admitted  without  any  fine  whatever^  as  he  had 
never  practised.  A  fine  was  never  imposed  unless  there 
were  arrears  of  duty. 


Casberd  said  that  the  practice  was  otherwise  in  C.P. 

Re-admitted  without  fine. 


Monday, 
N99,  29th. 

Where  a  cause 
is  removed  by 
the  defendapt 
firom  an  inferior 
Court,  and  in 
Uie  mean  time 
a  witness 
goes  abroad, 
on  account  of 
wluch  the  de- 
fendant applies 
to  put  o£f  the 
trial,  he  must 
bring  the  mo- 
ney into  Court 
as  a  condition 
of  the  post- 
ponement (a). 


An  affidavit 
.that  a  material 
witness  is  not 
likely  to  return 
till  adav  men- 
tioned, implied- 
ly swears  that 
he  is  expected 
then. 


Taylor  against  GiLKks. 

TTkEHANY  shewed  cause  against  a  rule  for  put- 
ting off  the  trial  of  this  cause  from  the  Sittings 
after  this  Term,  -until  the  Sittings  after  next  Easter 
Term.  The  action  was  originally  brought  in  the 
Palace  Court,  and  the  defendant  removed  it  into  this 
Court ;  and  in  the  mean  time  his  with^sses^  who  were 
seamen,  had  gone  abroad.  This  motion  was  made  to 
put  off  the  trial  on  the  ground  of  the  ^bseilce  of  those 
witnesses. 

The  Court  said  they  would  put  oJBT  the  trial,  bat 
it  must  be  upon  the  terms  of  bringing  the  money  into 
Court,  which  was  but  reasoniable,  because  the  defend- 

i 

(a)    So  the  Court  wiU  not  put  off  the  trial  at  the  instance  of  tiu;  de- 
defendant,  on  account  of  the  absence  of  a  material  witness,  after  he  has 
pleaded  a  sham  i^lea,  by  which  a  trial  has  been  lost,  unless  he  wiU  pay  the 
[money  into  Court.  Stockton  v,  Hodges,  Tidd,  827.  See  Saunders  v.  Pittnum, 
1  Sot,  &  PuU.  33.    The  affida^t  should  state  at  what  time  the  witness  is 
expected  to  return.    See,  ante,       .    But  it  seems  that  an  aflidavit  stadii; 
that  the  witness  is  not  expected  to  return  till  a  particular  day,  is  (taATdBiit, 
because  it  suffidentiy  conveys,  that  the  witness  is  expected  at  that  t&e. 
j^non,  7Wn.T.  1816,  July  3d.    Scarlett  on  a  former  day  had  obtained  s 
rule  to  shew  cause  why  the  trial  should  not  be  put  off,  on  an  affidavit  tiist 
a  material  witness  in  the  cause  was  absent,  and  was  not  wider  cireum- 
stances  (stated  in  the  affidavit)  likely  to  return  till  a  certain  day.    Giford 
now  shewed  cause,  and  contended  that  the  affidavit  was  insufficient,  on  the 
ground  that  it  did  not  positively  state  that  the  witness  was  expected  to  re- 
turn on  the  day  therein  mentioned.    ,  Sed  ^  Lord  fiUenborougA,  Ch.X 
An  affidavit  that  a  material  Witness  is  not  likely  to  return  until  such  a  diy» 
is  an  implied  assertion  that  he  is  expected  to  return  then,  and  such  an  as- 
lertion  upon  whith  petjury'could  be  assigned.     Per  Curiam,    Rule  sbso- 
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ant  had  by  his  own  act  prevented  the  trial  from  taking  1819* 

place^  until  an  event  occurred  which  made  it  necessary  taylob 

for  him  to  apply  to  this  Court.  ^  ^^^ 

Rule  absolute  on  those  terms. 

Marryatt  for  the  defendant. 


Hunter  against  Campbell.  Monday, 

^  Nov.  29th. 

THE  defendant,  a  Member  of  Parliament,  carrying  A  bond  given 
bv  &  memlid* 

on  business  as  a  merchant,  being  sued  by  the  of  parliament, 

plaintiff  in   1818,  entered  into  a  bond  required  by  "^^Jo^yJ 

4  Geo.  3.  c.  33.      Since  the  commencement  of  the  ingthe  debt  and 

'  costs  absolutely 

.action  he  had  become  bankrupt,  and  had  obtained  his  if  the  plaintiff 

certificate,  although  he  had  not  yet  pleaded  his  certifi-  analogous  to  a 

cate  to  the  action ;  and  the  cause  was  set  down  for  trial,  jecognizance  of 

'                                                                            '  bail  in  error, 

and  now  stood  in  the  Chief  Justice's  paper  for  the  and  the  Court 

^.     .             PI                       m              «-T    1        1             .  refused  on  that 

bittmgs  alter  the  present  Term.    Under  these  circum-  ground  to  order 

stances—  such  a  bond  to 

^^^  ^  be  delivered  up 

to  be  cancelled, 

^  where  after  the 

Wylde  on  a  former  day  obtained  a  rule  to  shew  action  was  com- 

cause  why  the  bond,  so  entered  into  by  the  defendant,  fendant  became 

should  not  be  delivered  up  to  be  cancelled,  on  the  bankrupt  and 

i^                                      '  obtained  his 

ground  of  its  analogy  to  a  bail  bond  given  by  persons  certificate,  al- 

notyhaving  privilege  erf  Parliament,  which  became,void  might  be  a 

by  the  bankruptcy  and  certificate  of  the  defendant ;  ^^^^^^ 

contetnding  in  this  case,  that  the  bond  given  by  the  ««^*« 
defendant  could  never  be  a  security  to  the  plaintiff, 
ioasmuch  as.  the  certificate  would  be  an  answer  to  the 
action. 


Campbell  ncyyf  shewed  cause  against  the  rule,  and 

contended,  that  there  was  no  analogy  between  a  bond 

.given  by  a  Member  of  Parliament  in  lieu  of  bail  under 

the  4  Geo,  3.  c.  33.  and  the  common  recognizance  of 

bail  in  ordinary  cases ;  for  in  the  latter,  the  defendant 

3  c  2 
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1819«        may  be  rendered;  and  when  in  such  cases  the  bail  be» 
HuHTER       come  exonerated  by  the  bankrupt's  certififcate,  H  is  onr 
tf^ow*       .  the  ground  that  bankruptcy  is  the  same  as  a  render  y 
but  in  the  former  the  same  rule  does  not  apply,  because 
in  fact,  the  defendant  cannot  be  rendered.     The  bond 
in  this  case  is  like  the  bail  bond  in  error>  where  the 
bail  cannot  render  their  principal,  but  are  absolutely 
bound  lo  pay  the  debt  and  costs  if  the  plaintiff  suc- 
ceeds.    Here  the  condition  of  the  bond  given  by  the 
defendant  is,  that  he  shall  pay  such  sum  as  shall  be 
fecovered  in  the  action,  together  with  such  costs  as 
shall  be  given  in  the  same;  and  the  circumstance  of 
the  defendant  having  obtained  his  certificate,  is  no 
ground  fmLthe  interference  of  the  Court.     If  the  pfeun- 
tiif  succeeds  in  the  action,  inasmuch  as  there  can  be 
no  render,  he  is  entitled  to  recover  the  condenmation 
money  and  the  costs  ;  but  if  he  does  not  succeed,  then 
the  defendant  and  his  sureties  are  in  no  danger.    As^ 
fuming  the  bond  given  here  to  be  analogous  to  that  of 
a  recognizance  of  bail  in  error,  it  is  clear  that  the  cer- 
tificate will  not  avoid  the  bond ;  for  in  the  latter  case 
it  has  been  held,  that  as  bail  in  error  cannot  surrender 
the  principal,  they  are  not  entitled  to  relief  though  the 
principal  become  a  bankrupt  pending  the  vrrit  of  error; 
for  by  Statute  l6  and  17  Car.  2.  e.  8.  bail  in  error  are 
liable  in  all  events  in  case  judgment  is  af&rmed.  South- 
cote  V.  Braihwaite  (a).    The  case  cited  seemed  to  be 
exactly  analogous  to  that  under  consideration^    But 
there  is  another  objection  to  this  application ;  namely, 
that  it  does  not  appear  to  come  from  the  sureties.  They 
do  not  join  in  the  application,  and  for  any  thing  that 
appears,  it  is  made  by  the  defendant  himself.     In  addi- 
tion to  these  objections,  the  defendant  has  not  pleaded 


(a)  1  T.R.  624;  Reg.  Mich.  ^W.SlM.  note  b;  and  see  Hoekkyr. 
Merry,  2  Stra.  1043 ;  Hankv.  Rep.  262  j  Perkhu  v.  Pettit,  2  Aw.  &  iVt 
440  ^  Tidd,  6th  ed.  295. 


IN  THE  SLtTIETH  YeAR  OF  GEORGE  III.  7S3 

iiis  certificate,  and  he  cannot  do  it  now,  because  the        IBIQ* 
time  for  pleading  is  gone  by,  the  cause  being  now  set       Hunter 
<lowQ  for  trial.     If  the  certificate,  which  was  obtained     OMnLh. 
on  the  15th  of  Jul^  last,  is  to  be  pleaded,  it  must  be  a 
plea  since  the  last  continuance.    If,  however,  the  de- 
fend^t  is  entitled  to  the  benefit  of  his  certificate  at 
siisiprius,  he  will  not  be  injured  by  refusing  this  appli- 
cation.     But  the  substantial  objection  to  this  motion 
is,  that  the  bond  entered  into  by  the  defendant  is  an 
absolute  obligation  to  pay  such  sum  as  shall  be  re^ 
covered  in  the  action. 

Scarlett  and  fVylde  in  support  of  the  rule.  This  case 
is  clearly  analogous  to  the  common  recognizances  of  bail 
in  ordinary  cases,  and  no  injustice  will  be  done  to  the 
plaintiff  in  making  this  rule  absolute.  Undoubtedly, 
if  the  plaintiff  Mrish  to  contest  the  commission,  the 
•defendant  can  have  no  object  in  preventing  it ;  but  if 
the  plaintiff  is  satisfied  of  the  goodness  of  the  commis- 
sion,  there  can  be  no  objection  to  this  proceedings 
because  the  certificate  will  be  an  answer  to  the  action* 
It  is  true  the  condition,  of  the  bond  is  to  pay  such  sum 
as  shall  be  recovered;  but  at  this  moment  the  defendant 
is  a  certificated  bankrupt,  and  he  may  plead  his  certi- 
ficate. Suppose,  as  formerly  in  the  case  of  outlawry, 
the  bail  enter  into  an  absolute  rec(tgnizance  to  pay,  and 
before  judgment  recovered  the  defendant  became 
bankrupt  and  obtained  his  certificate,  it  would  have 
been  held  that  the  certificate  was  an  answer  to  the 
taction.  So  in  the  present  case,  it  would  be  nothing  to 
say,  that  the  plaintiff  if  he  recovers  would  be  entitled 
to  the  benefit  of  the  absolute  obligation  of  the  bond ; 
because  the  certificate  bars  the  action.  It  has  been 
supposed,  that  bail  in  error  are  absolutely  bound  to  pay 
the  debt  if  the  plaintiff  recovers ;  but  if  that  question 
should  come  before  the  Court  again  in  a  solemn  man- 
ner, it  would  be  found  to  be  a  matter  of  considerable 
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18 19.  doubt.  In  the  present  case,  the  bond  does  not  differ  in 
HinrTEm       principle  from  the  common  recognizances  of  bail ;  for 

agtBbut  in  both  cases  the  liability  depends  upon  the  result.  If 
the  defendant  has  no  answer  to  the  action  in  either  case, 
the  consequence  is  in  substance  the  same ;  and  so  if  he 
has  an  answer.  The  plaintiff  cannot  recover  in  this 
action,  unless  he  means  to  impeach  the  bankruptcy ; 
for  it  is  clear  that  he  cannot  recover  if  the  certificate 
is  pleaded.  The  Court,  therefore,  by  this  application, 
is  only  required  to  order  that  to  be  done  directly,  which 
may  be  done  circuitously .  The  obligation  of  the  bond 
is  at  present  contingent,  but  its  operation  will  be  put 
out  of  doubt  the  moment  the  certificate  is  pleaded  and 
proved,  and  in  this  respect  the  analogy  between  this 
case  and  that  of  bail  generally  is  so  strong,  that  the 
Court  can  have  no  difficulty  in  adopting  that  course 
in  the  present  case.  Any  objection  that  may  arise  from 
the  circumstance  of  the  defendant  not  havmg  pleaded 
his  certificate,  is  not  available  here,  because  the  Court 
on  the  authority  of  several  cases  would  allow  the  de- 
fendant to  plead  the  certificate  after  the  last  continu- 
ance, being  matter  of  defence  subsequently  arising.  It 
is  unnecessary  that  the  defendant  should  be  at  the  ex* 
pence  of  pleading  until  this  -application  is  disposed  of. 
The  plea  is  now  ready  to  be  filed,  and  thereffore,  under 
these  circumstances,  there  can  be  no  injustice  done  to 
the  plaintiff  unless  he  wishes  to  impeach  the  certifi- 
cate. 

Abbott  Ch.  J.  I  am  of  opinion,  that  this  rule 
must  be  discharged.  We  cannot  at  the  present  mo- 
ment try  the  effect  or  the  validity  of  the  plea  puis 
darrein  coniitiuume.  The  ground  upon  which  we  dis- 
ctarge  this  rule  is,  that  by  the  terms  of  the  condition 
of  this  bond,  the  defendant  is  to  pay  the  money  abso- 
lutely y  if  the  plaintiff  succeeds.  In  that  respect  it  is 
much  more  analogous  to  the  case  of  bail  in  error,  where 
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they  cannot  render  the  principal,   than  to  the  case  of 
bail  in  an  action,  where  the  defendant  may  be  ren-       hukts& 
dered.     It  is  upon  that  ground,  that  we  think  this  rule     CAifp]m.L. 
must  be  discharged.     What  the  effect  of  pleading  the 
certificate  may  be,  we  do  not  decide. 

HoLEoYO,  J.  and  Best,  J.  (a)  were  of  the  same 
opinion. 

Per  Curiam. 

Rule  discharged. 

(a)  Bay  ley  J.  was  absent. 


Bono  against  Smart.  y^v.  2^th. 

g^HITTY  on  a  former  day  obtained  a  rule  to  shew   If  defendant 

.^^  •'  pleads  a  plea 

cause  why  the  interlocutory  judgment  signed  in  without  taidng 
this  cause,  and  all  subsequent  proceedings,  should  not  oftheoflacc,  it 

is  a  nullity,  and  waives  the  necessity  for  demand  of  plea,  and  plaintiff  may  agn  judgment 
by  default  (a) 

(a)  In  TidiTs  Prac.  588.  In^.  K.  B.  279,  it  is  laid  down  that  before  the 
plea  is  filed  or  delivered,  the  declaration  must  be  taken  out  of  the  office, 
or  the  plaintiff  may  sign  judgment.    With  respect  tt>  the  demand  of 
plea,  where  the  defendant  has  entered  an  appearance,  but  has  not  taken 
the  declaration  out  of  the  office,  the  practice  of  the  C.  P.  seems  to  be  dif- 
ferent from  that  in  this  Court;  for  in  ^Thiie  v.  DeiU,  1  Bos,  ^Pm/.341, 
the  Court  of  C.  P.  on  inqniry  of  the  officers  as  to  the  practice,  and  having 
found  a  difference  of  opinion,  held  that  although  the  defendant  must  take 
the  declaration  out  of  the  office  before  he  pleads,  yet,  that  as  he  may  take 
it  out  the  very  hour  before  he  pleads,  the  plaintiff  ought  not  to  sign  judg- 
ment without  demanding  a  plea ;  and  the  Court  in  this  case  set  aside  the 
judgment.  The  rule  to  plead  is  not  served  upon  the  oppomte  party,  for  this 
reason — the  practice  of  the  Court  requires  that  there  ^ould  be  a  demand 
of  plea.    But  where  a  rule  to  plead  has  been  given,  and  a  demand  of  plea 
made,  and  judgment  is  signed  in  a  subsequeat  Term,  there  need  not  be  a 
fresh  demand  of  plea  of  that  Term,  although  there  should  be  a  new  rule 
to  plead.    Sweet  v.  John,  Hit.  Term,  55  Geo.  3,  Feb,  14.    Rule  to  set  amde    Where  a  rule  to 
a  judgment  for  irregularity.    The  irregularity  complained  of  was,  that    plcad  has  been 
there  had  been  no  demand  of  plea.    A  rule  to  plead  had  been  given  in    ^I«j'  r  „i    ' 
TVtA.  Term,  and  then  a  demand  of  plea  was  made ;  but  tiie  plaintiff  having    made,  and  judg- 
been  delayed  by  summonses  for  delivering  particulars,  the  cause  stood    ment  is  signed 
over  till  Mich.  Term.  In  that  Term  the  plaintiff  gave  a  new  rule  to  plead,    "» *  subsequent 
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Tcim,  there 
need  not  be  a 
fresh  demand 
of  plea  of  that 
Term,  though 
there  should  be 
a  rule  to  plead. 


be  set  aside,  with  costs,  for  irregularity ;  the  irregn- 
larity  being,  first,  that  there  had  been  no  demand  of  a 
plea  served  in  the  cause ;  and  second,  that  judgment 
was  signed  after  a  plea  pleaded. 

Comyn  now  shewed  cause.  The  proceedings  here 
are  regular ;  first,  because  no  demand  of  a  plea  was  ne- 
cessary until  the  defendant  had  appeared,  which  he 
had  not.  Cook  v.  Raven ;  (a)  and  second,  because  the 
defendant  has  pleaded  before  appearance,  and  before 
he  has  taken  the  declaration  out  of  the  office.  (A)  The 
declaration  was  filed  in  the  office,  and  the  defendant's 
attorney,  in  order  to  get  rid  of  the  necessity  of  paying 
the  fees  at  the  office  for  stamps,  &c.  writes  to  the  plain- 
tiff's attorney  for  a  copy  of  the  declaration,  which  the 
latter  refuses,  the  declaration  being  then  filed*  This  is 
a  practice  that  is  now  become  quite  common,  in  order 
to  prevent  the  payment  of  fees.  The  defendant  then 
pleads  without  taking  the  declaration  out  of  the  office, 
and  for  that  reason  the  plaintiff  is  entitled  to  sign 
judgment  for  want  of  a  plea ;  and  though  his  plea  was 
a  nullity,  it  nevertheless  waived  the  necessity  for  a  de- 
mand of  plea,  (c)  ^   _  __       ' 

and  no  plea  being  pleaded,  signed  judgment.  JEspinasse  now  moved  to  set 
ande  the  judgment,  conten<Hng  that  there  ought  to  have  been  a  demand 
of  a  plea  of  the  Term  in  which  the  rule  to  plead  was  given*  He  said  that 
the  second  rule  operated  as  a  waiver  of  the  first,  and  that  there  was  as 
much  occasion  for  a  demand  of  plea  when  the  second  rule  was  obtained 
as  there  was  on  the  first  rule.  Comyn  contra.  The  Court  held  the  judg- 
ment regular ;  and  the  Master,  on  being  referred  to,  said  it  was  regular : 
and  the  Court  said,  that  when  a  rule  to  plead  has  once  been  given,  and  a 
demand  of  plea  made,  though  there  should  be  a  rule  to  plead  of  the  Tenn 
in  which  the  judgment  is  signed,  there  is  no  necesraty  for  a  fresh  demand 
of  a  plea  of  that  Term.  Here  there  was  a  rule  to  plead  given  in  Mick, 
Term,  of  which  Term  judgment  was  signed.  The  judgment  was  there- 
fore regular. 

(a)  1  T.  R.  635.  (i)  Tidd,  588,  6th  ed. 

(c)  Tidd,  6th  ed.  493.  Where  the  defendant  puts  in  a  plea  which  is 
considered  as  a  nullity,  it  operates  in  general  as  a  wuver  of  the  irreguHfr- 
ity  in  not  demanding  a  plea,  and  will  enable  the  plaintiff  to  sign  judgmeol 
ibrwaQtofit. 
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Ckittt/y  contra.  The  substantial  irregularity  here 
complained  of  is^  that  the  plaintiff  has  treated  the  de* 
fendant's  plea  as  a  nullity,  which  he  had  no  right  to  do. 
The  plaintiff  no  doubt  may  sign  judgment  if  the  de- 
fendant does  not  in  fact  plead;  but  if  the  defendant  sees 
the  declaration,  there  is  no  necessity  for  his  taking  a 
copy  of  it  out  of  the  office,  to  enable  him  to  plead.  It 
is  sufficient  if  he  have  competent  means  of  knowing 
what  plea  he  ought  to  file  or  deliver,  by  looking  at  the 
declaration  in  the  office.  If  this  be  clear,  then  all  the 
authorities  upon  the  practice  of  this  Court  say,  that  if 
the  defendant  enters  an  appearance,  the  plaintiff  has  no 
right  to  call  upon  him  for  a  plea  until  a  demand  of  plea 
has  been  regularly  served,  (cr)  The  defendant  is  not 
obliged  to  take  the  declaration  out  of  the  office  before 
the  plaintiff  is  entitled  to  call  upon  him  to  plead,  (b) 

Abbott  Ch.  J.  The  practice  certainly  is,  that  the 
defendant  has  no  right  to  plead  without  taking  the  de- 
claration out  of  the  office.  He  is  bound  to  do  that. 
If  the  defendant  here  has  pleaded,  he  has  pleaded  irre- 
gularly. His  plea  amounts  to  a  waiver  of  the  necessity 
for  a  demand  of  plea.  It  however  answers  no  pur- 
pose, and  therefore  the  plaintiff  is  entitled  to  sign 
judgment. 

HoLORYD  J.  (c)  I  am  of  the  same  opinion.  The 
defendant  must  put  himself  in  a  situation  to  require  the 
demand  of  a  plea.  What  occasion  is  there  for  the 
opposite  party  to  demand  a  plea,  until  the  defendant 
has  taken  the  declaration  out  of  the  office  ?  Not  hav- 
ing done  so,  the  plaintiff  has  a  right  to  treat  the  plea  as 
a  nullity,  and  sign  judgment. 


(a)  l^ddf  6th  ed.  492.The  demand  of  a  plea  must  be  made  in  every  case 
where  the  defendant  has  appeared.  Tidd,  6th  ed.  492 ;  1  Wib,  134 ;  1 
fios.  fy  Pul.  341. 

{b)  White  V.  Dent,  1  Bos,  8f  Pul,  341.        (c)  Bayley  J.  was  absent. 
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1819^.  Best  J.    The  plea  is  pleaded  here  for  the  purpose 

jj^j^^        of  getting  rid  of  the  expence  of  takipg  the  declaratioD 
^mnsi        out  of  the  office.  It  would  be  absurd,  therefore,  for  the 

SXART. 

plaintiff  to  demand  a  plea  until  that  previous  step  was 
complied  with.  If  the  plaintiff  gives  the  defendant  a 
copy  of  the  declaration,  it  is  giving  that  which  is  worth 
nothing  for  this  purpose. 

Rule  discharged  with  costs. 


Nw.2'j\k.  Sheirs  against  Carter. 

Piaintiflf  aUow-    g^HlTTY  on  a  former  day  obtained  a  rule  to  shew 

cd  to  enter  a  \^  i../vi       ii  i  ti^x 

ttet  processus  on  causc  why  the  piaintili  should  not  be  at  liberty  to 

tion,  on  the 
ground  that  the 

defendant  has  Kftox  now  shewed  causc,  and  contended  that  it  was 

become insol-  i    .      ./*.  r 

rent,  although  Hot  Competent  to  a  plamtiff  to  move  for  a  stet  processus, 
judment^asin  and  certainly  could  not  be  allowed  under  the  circum- 

case  of  a  nonsuit,  had  been  dispharged  p^  hip  fl^Tipff  a  peremptory  iindcrtaking,  and  the  debt 
sought  to  be  recovered  was  not  included  in  the  defendant's  schedule  and  notice  of  cBscharge 
under  the  insolvent  >ct.  (a) 


(a)  In  Baker  v.  Sjfdccy  7  T/nmi,  179,  where  the  defendant,  not  having 
included  the  demand  for  w)iich  the  action  was  brought,  in  his  schedule 
and  notice  of  discharge,  ruled  the  plaintiff  to  enter  the  issue,  and  after- 
wards mgned  judgment  of  non  pros,  the  Court  refused  to  set  ande  the 
judgment,  and  Gibhs  Ch.  J.  said,  that  if  the  defendant  had  armed  himself 
against  the  proceedings  of  the  ^Udntiff,  by  being  discharged  under  the  in- 
solvent act,  the  Court  would  never  allow  him  afterwards  to  take  any  step 
against  the  plaintiff,  in  regard  to  costs.  But  a  debtor,  by  being  dischaiged 
in  other  actions,  does  not  thereby  lose  his  power  of  proceeding  for  costs 
against  a  plain^  whose  right  to  recover  he  disputes,  and  to  whom  he  has 
never  given  notice  that  he  meant  to  be  discharged  from  that  debt  How- 
ever, the  insolvency  of  the  defendant  after  action  brought,  is  a  good  cause 
against  judgment  as  in  case  pf  a  iions^it;  but  unless  the  plaintiff  will 
consent  to  stay  all  fiirther  proceeding,  and  to  enter  a  stet  processus,  the 
Court  will  bind  him  down  to  a  peremptory  undertaking.  Bailey  v.  WU- 
kifwm,  Dmtgbu,  3d  ed.  671 ;  Tidd,  6th  ed.  824 ;  7  Tanni,  180.  Where  the 
plaintiff  had  h^  out  to  the  defendant  that  he  ii^oujd  settle  the  cause,  the 
Court  discjiAwed  the  rule  for  Judgment  as  in  a  case  of  nonsuit,  on  the 
plaintiff's  undertaking  alternatively  ^ther  to  pay  costs,  or  to  enter  « tkl 
pro^ewtt.    ^non.HiU,T,  I9li» 
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stances  of  this  case.  The  action  was  brought  for  18 19^ 
13/.  155.;  the  issue  wais  delivered  in  Easter  Term  last,  sij^j^ 
and  notice  of  trial  was  given  for  the  Sittings  after  that  M^^^ 
Term.  The  plaintiff,  however,  not  having  proceeded 
to  trial,  a  motion  was  made  on  the  part  of  the  defendant 
in  rm«Vy  Term  for  judgment  as  in  case  of  a  nonsuit; 
and  then  the  plaintiff  gave  a  peremptory  undertaking 
to  try  at  the  Sittings  after  that  Term,  which  he  did  not 
do,  for  the  reason  now  assigned,  namely,  that  the  de- 
fendant had  taken  the  benefit  of  the  Insolvent  Debtors* 
Act.  The  affidavit  now  produced  on  the  pgft  of  the 
defendant  did  not  deny  this  fact,  but  stated  that  he  h^d 
not  included  the  plaintiff's  debt  in  bis  schedule,  be- 
cause he  had  a  good  ground  of  defence  to  the  action. 
There  was  therefore  no  reason  for  entering  a  stei  fro^ 
casus;  and  the  justice  of  the  c^Si|^  wa&j  to  give  a  judg- 
ment for  the  defendant  as  ia  a  case  of  a  Qonsuitj^  ;n 
consequence  of  the  plaintiff  pot  haying  proceeded  to 
trial,  pursuant  to  his  peremptory  und^r^king. 

Chitty,  in  support  of  his  rule,  said  be  was  not  awase 
of  any  novelty  in  this  application.  It  vas  true  the 
plaintiff  had  given  a  peremptory  undertaking  to  try  at 
the  Sittings  after  last  Term,  but  the  defendfint  being 
then  insolvent,  he  declined  proceeding,  as  he  could 
obtain  no  benefit  by  trying  the  cause  under  tjieae  cir- 
cumstances, therefore  it  was  mercy  to  l^pth  parties  to 
enter  a  stet  processus. 

Abbott  Ch  J.  If  this  had  been  a  motion  for  judg- 
ment as  in  case  of  a  nonsuit,  most  likely  under  the  cir- 
cumstances now  stated,  we  should  have  ordered  a  stet 
processus  to  be  entered.  I  think  n.QW  we  Qug)it  to  order 
a  stet  processus  on  the  plaintiff'^  paying  the  costti  of 
the  present  application. 

Rule  ab3,olute  acpprdiugly- 
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1819. 
jjj^jjT^^  GiLLAN  against  Bartlbt. 

A  priioner  db-  ^^N  a  former  day  a  rule  to  shew  cause  why  the  plain* 

tbeLnd's act  ^^ should  not  be  at  liberty  to  retake  the  defend- 

bereSkeo^^  ^^^  ^^  execution,  after  he  had  been  discharged  under 

execotioii^for  the  Lords*  act,  was  obtained  upon  an  affidavit,  stating 

to  tlie  plafaitiiry  ui&t  the  plaintiff  had  never  been  served  with  any  notice 

^'Jj^j^  of  the  defendant's  intention  of  taking  the  benefit  of 

dapMdaace        that  act. 
ttietimeofhis 

cd.  (c)  Abraham  now  moved  to  discharge  the  rule,  upon  an 

affidavit,  stating  that  the  defendant  had  been  a  pri- 
soner in  the  King's  Bench  prison,  and  had  been  dis- 
charged under  an  order  of  this  Court  on  the  18th  of 
Nov.  last  year.  Previous  to  his  discharge,  he  had  in- 
structed a  person,  acting  as  an  agent  to  insolvent 
debtors,  to  give  die  necessary  notices  and  prepare  his 
schedules,  for  which  purpose  he  was  supplied  with  the 
necessary  materials,  and  that  he  verily  believed  the  said 
agent  had  duly  acted  in  pursuance  of  those  instruc- 
tioni.He  did  not  swear  that  the  plaintiff  had  been  serv- 
ed with  a  notice;  but  it  was  now  submitted,  that  after 
the  defendant  had  been  at  large  for  more  than  twelve 
months,  without  any  objection  taken  to  his  discharge 
until  now,  the  Court  would  hardly  put  him  to  the  ne- 
cessity (if  it  were  possible  to  accomplish  it)  of  finding 
out  the  person  who  was  supposed  to  have  served  the 
plaintiff  with  the  notice. 

Abbott  Ch.  J.    The  Court  has,  unfortunately,  on 
more  occasions  than  one,  had  reasons  to  suspect  that 

(a)  The  sUtate  32  Cfeo.  2,  c.  28,  enacts,  that  every  such  priioner  shall 
give  or  leave  for  every  creditor  at  whose  salt  he  shall  stand  chai|[[ed  in  ex- 
ecution, or  his  ezecators,  and  at  his  nsnal  place  of  abode  (or  to  or  for  his 
attorney  or  agent  last  employed  in  the  canse,  if  the  creditor  cannot  be  met 
widi,  but  not  othenrise),  fourteen  days  at  least  before  such  petition  shall 
be  presented  and  recei^«d,  a  notice  in  writing,  signed  vn^  the  proper 
name  or  mark  of  every  such  prisoner,  importing  that  he  intends  to  petition 
(he  Court  from  which  the  process  issued,  &c. 
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great  fraud  is  practised  as  to  the  manner  in  which         1819. 
affidavits   are  made    of   the    service    of   notices   of       otLLAx 
this  description.     It  is  now  positively  sworn,  that  the      g^iTLEr. 
notice  never  was  served  upon  the  plaintiff,  and  that  no 
such  person  as  the  man  who  made  the  affidavit  of  ser- 
vice, originally,  can  be  found.  It  appears  also  that  the 
expedition  with  which  the  man  must  have  travelled 
from  one  place  to  another  is  altogether  incredible.     I 
therefore  think  that  the  rule  for  retaking  the  defendant 
in  execution  must  be  made  absolute. 

Marryatt  for  the  plaintiff. 

The  original  rule  absolute  accordingly. 

The  King  against  thb  Sheriff  of  Middlesex,       jvbir.  29fb. 

IN  A  CAUSE  OF V. 

JfEADER  on  a  former  day  moved  to  set  aside  the  a  notice  of  ei^ 
attachment  against  the  Sheriff  in  this  case,  for  ^t^^n'^J^i^ 

irregularity.  the  cause  is  a 

°  ^  nuUity,  al- 

The  defendant  was  arrested  upon  a  special  capias  upon  the  de- 
on  the  9th  of  Nov.  and  on  that  day  he  put  in  special  ^^^^^mic 
bail.    The  body  rule  would  not  expire  until  the  17th,  time  wiA  the 

,  «  .  11.         declaration; 

and  on  the  15tli  the  defendant  gave  notice  to  the  plain*   and  an  attach- 
tiff's  attorney  that  bail  would  be  added  in  the  cause.   J^J^Jt  tL 
On  that  day  the  plaintiff's  attorney  entered  notice  of  Sheriff.  (») 
exception  in  the  filazer's  book^  and  in  the  course  of  the 
same  day  delivered  a  declaration  to  the  defendant's  at- 
torney, and  at  the  same  instant  delivered  a  notice  of 
exception  to  the  bail  in  the  following  terms : — "  In  the 
King's  Bench,  Mich.  Term,  60  George  III.      Take 
notice,  that  I  have  excepted  to  the  bail  (naming  them) 


(a)  In  Printe  v.  Nicholson,  5  Taunt.  337,  an  affidavit  to  verify  a  plea, 
pleaded /w»5  darrein  continuance,  was  held  sufficient,  thongh  it  had  no  title, 
because  it  referred  to  the  plea  to  which  it  was  annexed.  See  also  as  to 
this  pmnt,  Anon,  ante,  374,  and  note ;  and  Tidd,  261,  a^  to  the  notice  of 
exception  to  bail. 


74«  CASES  IN  MICHAELMAS  TERM 

1S19'        for  the  defendanti  put  ia  in  this  <;etn9e/'    There  was  no 

TkeKiko      ^^^^  of  tlae  cause  given  in  the  notice.     The  defendaut's 

_,    *^**^^«   attorney  told  the  tierk  at  the  time  ihat  the  notice  was 

X  HE  oHERZFF 

OF  Middlesex,   good  for  Rotbifigy  oot  being  <€ntatied  in  any  cause ;  and 

y having  disi^ardcd  the  notice,  the  plaintiff  attached 

tbe  Sheriff  for  not  bringing  in  the  body,  aad  the  q«ies- 
tioti  was,  whether  such  Botice  of  exception  was  valid. 

Andrews  shewed  cause  against  the  rule  for  setting 
aside  the  attachment,  and  contended  that  the  notice  of 
exception  was  good,  having  been  delivered  to  the  de- 
fendant's attorney  at  the  sAiae  instant  of  time-with  the 
declaration. 

Abbott  Ch.  J.  I  am  clearly  of  opinion,  that  the 
notice  of  exception  in  thi^-case  is  a  «iere  nullity.  This 
is  an  attachment  against  the  Sheriff.  He  is  not  liable 
unless  you  have  duly  served  a  written  notice  of  excep- 
tion in  the  cause.  Is  the  Sheriff  to  be  liable  to  ah  at^ 
tacbment,  bfecau^^lheattctaey  in  the  cause  is  guilty 
of  an  irregularity  ?  The  notice  of  exception  must  be  a 
perfect  instrument  in  itself — and  the  mere  delivery  of  a 
notice,  not  entitled  In  any  cause,  with  a  declaration,  is 
not  sufficient.  We  ought  not  to  encourage  a  plaintiff 
under  these  circumstances,  because  the  step  he  takes 
almdst  inevitably  leads  to  some  application  to  the 
Court. 

Bayley  J.  If  the  defendant  in  the  cause  was  to 
waive  saxy  notice  of  exception  to  the  Shesriff,  the  plain- 
tiff could  not  have  an  attachment  against. the  Sheriff. 
The  Sheriff  is  not  to  be  ^  prejudiced  by  the  acts  of  the 
parties  to  which  he  himself  is  not  af party. 

'Best  J.  (a)  ^henotiee  of  exception  here  is  not  a 
notice  in  any "T^ause,  and  "therefore  the  attachment  is 
clearly  irregular. 

fRiHe  absdltite. 

[a)  I/olrot/d  J*  wiis  absent. 


IN  THE  Sixtieth  Year  of  GEORGE  III.  743 

1819. 

Jones  against  Knight.  ^^"^1 

O  Nov,  29tn. 

COMYN  moved  to  enter  up  judgment  on  an  old  Judgment  can- 
«  .  1       ^  rr  J      •.     p^-L       ..     not  be  entered 

warrant  of  attorney,  without  an  amdavit  or  the  W-  up  upon  an  old 
testing  witness  to  the  execution  of  it';  but  he  produced  ^J^*^^^ 
an  affidavit  verifying:  the  hand-wtitine  of  the  defend-  ^  affidavit  of 

,  .  1. 1  .       .  ^^  attctting 

ant,  and  an  acknowledgment  on  his  part  of  his  signd-  witness,  or  an 
ture.    This  he  submitted  was  sufficient  without  the   inghblmd-^^' 
affidavit  of  the  subscribing  witness.  tniting.  (a) 

Abbott  Ch.  J.  That  will  not  dispense  with  the 
necessity  of  an  affidavit  on  the  part  of  the  attesting 
witness.  In  an  action  upon  a  bond,  proof  of  the  ac- 
knowledgment by  the  defendant  that  it  is  his  deed,  will 
not  do.  If  an  affidavit  is  produced,  verifying  the  hand- 
writing of  the  attesting  witness,  and  that  he  cannot  be 
found,  perhaps  then  the  Court  will  relieve  you. 

Rule  refused,  (b) 


(a)  Vide  Appleton  v.  Bond,  next  case ;  Barnes  v,  Tronipowshid,  7  T.  R. 
267;  4  ToHnt.  132;  Tidd,  6th  ed.  579,  580. 

{b)  Bat  if  the  defendant,  for  the  pnrpose  of  dispensing  with  the  pro- 
duction of  the  attesting  witness,  agree  to  acknowledge  the  warrant  of  at- 
torney, "  so  as  to  enable  the  comuee  to  enter  up  judgment  thereon,*'  the 
Court  or  a  Judge  will  allow  judgment  to  be  entered  up  without  an  affidavit 
of  the  execution  by  the  subscribing  witness.  Laing  v.  Koine,  2  Bos,  &  Pul, 
85  ;  Tidd,  579,  580 ;  but  if  the  drcumstances  which  prevent  the  produc- 
tion of  an  affidavit  of  the  subscribing  witness  are  made  appear  to  the  Court 
by  affidant,  and  the  endeavours  made  to  find  him  are  stated,  the  Court  will 
allow  the  execution  to  be  verified  by  secondary  evidence.  See  jippUton  v. 
Bondy  next  case.  If  the  subscribing  witness  mil  not  join  in  the  necessary 
affidavit,  the  Court  will  compel  him  by  rule  so  to  do.  Weston  v.  Fanlknery 
I  Prices  Rep.  308 ;  Clark  v.  Ehrich,  1  Stra,  1. 
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Judgment  can- 
not be  entered 
up  upon  an  old 
wimnt  of  at* 
torn^  without 
an  amdaritof 
the  attfrtiny 
witness  to  ito 
doe  ezecutifCMiy 
and  theae- 
knowledgment 
of  the  defend- 
ant does  not 
obviate  the  ob- 
jection.   But 
where  the  at- 
testing witness 
is  out  of  the 
jurisdiction  of 
the  Court,  an 
affidayit  verify- 
ing liis  hand 
writing  would 
be  sufficient  to 
found  a  mo- 
tion for  judg- 
ment, (a) 


Aor.  29th. 


Appleton  against  Bond. 

MM'ANNI^G  moved  to  enter  up  judgment  upon  an 
old  warrant  of  attorney^  the  party  being  alive 
within  the  Term,  without  the  usual  affidavit  of  the  at- 
testing witness^  or  an  affidavit  verifying  the  hand-writ- 
ing of  the  latter^  which  defect  was  accounted  for  by  the 
circumstance,  that  the  attesting  witness  was  abroad, 
and  out  of  the  jurisdiction  of  the  Court.  There  was  an 
affidavit  however,  which  stated  an  acknowledgement 
on  the  part  of  the  defendant  of  the  execution  of  the 
warrant  of  attorney. 

P£R  Curiam.  Is  there  any  instance  in  which 
judgment  has  been  allowed  to  be  entered  up  on  a  war- 
rant of  attorney,  without  the  affidavit  of  the  attesting 
witness?  The  acknowledgment  of  the  warrant  of 
attorney  by  the  defendant  does  not  wave  the  objection ; 
for  it  is  held  in  Douglas"  Reports,  (ft)  that  the  acknow- 
ledgment of  a  bond  does  not  dispense  with  calling  the 
subscribing  witness.  It  is  said,  that  here  the  attesting 
witness  is  out  of  the  jurisdiction  of  the  Court ;  but  the 
want  of  his  affidavit  is  not  supplied  as  it  might  be,  by 
an  affidavit  verifying  his  hand-writing.  Nothing  is 
got  by  the  attesting  witness  unless  his  hand- writing  is 
proved. 

Rule  refused. 

(a)  Vide  Jones  y.  Knight,  and  note  thereof,  ante,  7 A3. 

(b)  Abhott  y.  Pktmble,  Doug,  216 ;  Barnes  r,  Trompowshid,  7  T.  R.  26 ; 
4  Taunt,  132. 

Baily  against  Jones. 


The  Court  wiu    J^AMPBEl.L  moved  for  a  rule  to  shew  cause  why 
day  of  Term,  the  interlocutory  judgment  signed  in  this  case, 

c^ngs  nor      should  not  be  set  aside  for  irregularity,  and  why  in 

grant  a  rule  nisi  for  an  attorney  to  answer  the  matters  of  an  affidavit,  or  hear  cause  shewn 
against  such  latter  motion,  (a) 

(<)  See  Jacob's  case)  4  Burr,  2502 1  Tidd,  6th  ed,  522.    The  same  rule 
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the  mean  time,  proceedings  should  not  be  stayed,  and 
why  the  plaintifPs  attorney  should  not  answer  the  mat- 
ters of  the  affidavit.     But 

The  Court  said  he  might  take  the  iirst  part  of  his 
motion,  butreiiised  the  rest,  it  being  quite  contrary  to 
the  practice  to  grant  a  motion  on  the  last  day  of  Term, 
for  a- stay  of  proceedings,  and  to  call  upon  an  attorney 
to  answer  the  matters  of  an  affidavit. 
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Baily 

against 
Jones, 


prevails  ndth  respect  to  moUons  for  quashing  indictments  or  for  staying 
proceedings,  1  Burr,  651 ;  and  to  motions  for  attachments,  Anon,  3  Simth*s 
Rep.  118;  and  for  setting  aside  awards,  Nettleton  v.  Crntby,  Tidd,  6th  ed. 
522«  So  on  this  day,  in  Ca»9  v.  Niblett,  gent,  the  Court  would  not,  upon  rule 
nisi  obtained  by  Gumey  on  a  former  day,  calling  upon  the  defendant  an 
attorney,  inter  aUa,  to  shew  cause  why  he  should  not  answer  the  matter  of 
an  affidavit,  permit  Chitty  for  tht  defendant  to  shew  cause,  declaring  that 
such  a  motion  could  not  be  discussed  on  the  last  day  of  the  Term,  and  tlte 
rule  was  enlarged  till  next  Term. 


King  acrainst  Farrant*. 


Monday^ 
Nov.  29th. 


'JTkENMAN,  on  a  former  day,  moved  for  a  rule  to   Where  a  coro- 

JLW     ,  -  ,  T_ijx**.       ner's  inquest 

shew  cause  why  a  mandamus  should  not  issue  to   Yi»&  been  irrc- 
the  defendant,  one  of  the  coroners  for  the  county  of  guiariy  as^m- 

'  ^  ....  .  "^®"  ^^^  after- 

Lancaster,  to  proceed  with  an  inquisition  touching  the  wards  adjoum- 
decease  of  one  John  Lees,  who  was  supposed  to  have  will  not  compd 
come  to  his  death  by  violence,  in  consequence  of  a  ^^^^^^^^o^ 

proceed  with  the  inquisition.  A  coroner,  who  is  a  judicial  as  well  as  a  ministerial  officer, 
cannot  appoint  a  deputy  to  hold  an  inquest.  The  jurisdiction  of  a  coroner  is  only  super 
visum  corporis;  and  the  view  of  the  body  must  be  taken  by  the  jury  and  the  coroner  at  the 
same  time.  Where  a  coroner's  derk,  in  the  absence  of  ms  principal,  summoned  a  jury 
and  charged  them  super  visum  corporis^  and  examined  witnesses,  and  after  sitting  several  days 
the  coroner  himself  proceeded  in  person  with  the  inquest,  and  afterwards  had  a  view  of  the 
body  without  the  presence  of  the  jury,  and  then  proceeded  with  the  inquest  without^  reswear- 
ing the  jury  or  the  witnesses  previously  examined,  it  was  held,  that  the  proceedings  were 
altogether  illegd,  and  that  an  inquisition  found  under  such  drcumstances  might  be  quash- 
ed.  (a)  In  executing  an  inquiry,  the  under-sheriff,  and  not  his  deputy,  should  administer  the 
Oftthtothe  jury. 

(a)  See  /m/wyV Office  ot  Coroners,  3d  ed.  438,  S.  P.;  Hawkins,  P.  C. 
B.  2,  c.  9. 

3  D 
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18 19.        public  tumult  at  Manchester ^  on  the  15th  of  August 

The  KiKo       '^*^- 

against 
Farrakt. 

The  circumstances  of  the  case  were  these  : — In  the 
beginning  of  September  last,  the  deceased  died  in  the 
township  of  Oldham  ;  and  in  consequence  of  a  rumour 
that  he  had  come  to  his  death  b;  violent  means,  the 
constable  of  the  township  went  to  the  house  of  the  de- 
fendant, for  the  purpose  of  receiving  his  instructions  to 
hold  an  inquest ;  but  the  defendant  being  absent  {rom 
home,  attending  the  assizes,  he  communicated  with  the 
clerk  of  the  latter,  who  immediately  summoned  a  yoxK 
from  the  four  surrounding  towifships,  and  he  and  the 
jury  went  together  to  take  a  view  of  the  body ;  and 
having  so  done,  the  usual  oath  was  administered  to  the 
jury  by  the  clerk,  and  several  witnesses  were  sworn  and 
examined  as  to  the  cause  of  the  death  of  the  deceased. 
After  several  days*  inquiry,  the  defendant  returned  from 
the  assizes,  and  proceeded  with  the  inquest  in  person, 
not  having  then  seen  the  body  of  the  deceased.  Some 
days  afterwards,  the  propriety  of  seeing  the  body  being 
suggested  to  him,  he  caused  it  to  be  disinterred,  and 
went  alone  and  had  a  view  of  the  face  only  of  the  de- 
ceased. He  then  resumed  the  inquisition  without  re- 
swearing the  jury,  and  without  re-swearing  and  exa- 
mining the  witnesses  who  had  previously  been  swora 
and  examined.  Circumstances  afterwards  occurred 
which  occasioned  the  adjournment  of  the  inquest  from 
Oldham  to  Manchester^  where  the  proceedings  were 
continued  until  the  ISth  of  October  last,  when  it  was  fur- 
ther adjourned  until  the  1st  of  December  next,  in  conse- 
quence of  the  coroner  being  required  by  the  legal  advi- 
ser of  the  friends  of  the  deceased/to  inquire  into  matiers 
which  he  conceived  not  relevant  or  pertinent  to  the  sub- 
ject matter  of  the  inquest.  Under  these  circumstances 
the  present  application  was  made* 
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Cross  Serj.  and  J.  Williams^  on  appearing  to  shew         1819. 
cause  against  the  rule  upon  the  merits,  were  stopped      xhe  Kino 

by  against 

Fabrant. 

The  Court  who  called  upon  the  other  side  tp  shew 
that  the  inquest  had  been  legally  held  at  the  com- 
mencement ;  or  if  not^  that  what  had  subsequently  taken 
place,  cured  any  defect  in  the  prior  part  of  the  pro- 
ceedings, suggesting,— first,  that  it  was  not  competent 
for  a  coroner  to  hold  an  inquest  by  a  deputy ;  and  se- 
condly, that  it  did  not  appear  that  the  coroner  himself, 
when  he  acted  in  person,  held  the  inquest  super  visum 
corporis. 

Denman  and  Tindal^  in  applying  themselves  to  these 
points,  said  they  were  taken  rather  by  surprise,  not  an- 
ticipating any  objection  to  the  manner  in  which  the 
inquest  had  hitherto  been  holden  :  but  they  submitted, 
that  the  manner  of  holding  the  inquest  was  regular 
and  legal.     A  coroner  is  both  a  judicial  and  a  ministe- 
rial officer — judge  for  the  purpose  of  taking  the  evi- 
dence, and  sheriff  for  the  purpose  of  summoning  the 
jury.      If  he  cannot  appoint  a  deputy  to  fulfil  his  judi- 
cial duties,  he  at  least  may  appoint  a  deputy  to  fulfill 
his  ministerial  duties,  provided  he  be  a  proper  and  suf- 
ficient person ;  and  therefore  the  jury  in  this  case  were 
well  summoned  in  the  first  instance  by  the  coroner's 
clerk.    The  law  requires  that  the  inquest  shall  be  hold- 
en  super  visum  corporis;  but  that  must  be  taken  to  mean, 
that  the  jury  only  shall  have  a  view  of  the  body.     If 
that  be  so,  then  this  requisite  was  complied  with  in  the 
present  instance,  for  the  jury  had  a  view  of  the  body 
of  the  deceased  before  the  witnesses  were  examined. 
But  supposing  it  to  be  necessary,  that  the  coroner  him- 
self should  also  have  a  view  of  the  body,  that  requisite 
seems  also  to  have  been  sufficiently  complied  with  in 
the  present  case^  the  coroner  having  caused  the  body 

3  J>^ 
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IB  19-  of  the  deceased  to  be  disinterred,  for  the  purpose  of 
The  Knro  taking  a  view.  It  is  not  requisite  that  the  coroner  and 
Fia[ftAKT.  ^^^  J^^y  should  have  a  view  of  the  body,  at  one  and  the 
same  time.  It  is  sufficient  if,  in  point  of  fact,  the  jury 
and  the  coroner  have  seen  the  body  severally,  before 
the  inquest  is  found.  The  statute  deqffieio  caronatoru,  4 
Ed.  I.  St.  if  says  nothing  in  express  terms  as  to  a  view 
of  the  body.  There  is  nothing  in  that  statute  which 
makes  it  absolutely  essential  that  he  should  see  the 
body.  If  he  goes  to  the  spot  where  the  body  is  lymg, 
he  does  all  that  the  statute  requires,  which  is  ta  sum- 
mon the  jury  from  the  four  neighbouring  townships, 
and  the  jury  having  seen  the  body,  that  is  sufficient 
foundation  for  them  to  form  an  opinion  upon  the  evi- 
dence which  is  laid  before  them  as  to  the  cause  of  the 
death.  Unless,  therefore,  there  is  an  express  holding 
to  the  contrary  of  this,  it  would  be  too  much  for  the 
Court  to  say  in  this  late,  stage  of  the  proceedings,  that 
the  coroner  had  acted  illegally.  Admitting,  however, 
that  the  statute  de  coronatoris  requires  a  view  of  the 
body,  still  what  had  taken  place  in  thb  case  was  in 
substance  and  effect  a  compliance  with  the  statute. 
Out  of  a  hundred  inquisitions  taken  before  the  co]x>ner, 
it  would  be  found,  that  in  by  far  the  greater  part  of 
them, -the  jury  are  first  assembled  by  a  deputy,  and 
afterwards  the  coroner  attends  in  person  to  receive  the 
evidence.  The  administration  of  the  oath  to  the  jury 
is  merely  a  ministerial  act,  and  almost  in  every  case, 
where  a  writ  of  inquiry  is  executed  before  the  under 
sherifl^  the  oath  is  administered  by  the  bailiff  or  other 
dependant  officer.  [Abbott  Ch.  J.  If  that  be  so,  it  is 
very  irregular.  Bay  ley  J.  The  oath  is  generally  ad- 
ministered by  the  under-sheriff,  and  it  ought  to  be  so  J 
In  point  of  strict  regularity,  perhaps  it  ought,  but  where 
it'  is  not,  it  would  be  intended  to  be  the  act  of  the  un- 
der-sheriff himself.  In  the  present  case,  the  Court  will 
«ol  at  all  events  refuse  the  mandamus,  for  if  the  inquest 
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has  been  illegally  summoned  and  holden,  the  coroner        18 19- 
may  make  that  his  return  to  the  writ.  The  King 

against 
Fa&rant. 

Abbott  Ch.  J.    If  it  is  perfectly  clear  that  this 
jury  was  in  the  first  instance  unlawfully  assembled,  the 
Court  certainly  wil]  not  grant  a  mandamus  to  the  coro» 
ner,  to  compel  him  to  proceed  in  the  inquiry ;  because 
the  result  would  be  this,  that  if  he  should  proceed, 
whatsoever  the  finding  of  the  jury  might  be,  the  inqui- 
sition must  be  quashed,  as  being  void  and  contrary  to 
law.    Now  it  is  said  in  Hawkins*  P«  C,  that  when  a 
person  comes  to  an  unnatural  death,  the  body  shall 
not  be  interred  until  a  coroner's  inquest  is  holden, 
otherwise  the  body  is  to  be  interred.    In  Q,  Hawkins* 
P.  C«  it  is  further  said,  that  when  the  coroner  re- 
ceives notice   of  a  violent  death,    wliich   regularly 
ought    to   be  from  the  peace-officer  of  the  parish,, 
or  place  where  the  body  lies  dead,  he  is  then  to  issue 
his  precept  or  warrant  to  summon  a  jury  to  appear 
before  him  at  such  place,  aind  th^  jury  is  to  be  sworn 
and  charged  by  the  coroner  to  inquire  pa  the  view  of 
the  body,  how  and  by  what  means  the  deceased  came 
by  his  death.    The  inquisition  of  the  death  is  to ,  be 
taken  on  view  of  the  body,  and  not  otherwise  ;  because 
if  the  body  be  interred,  he  may  dig  it  up  if  he  can  find 
it,  in  order  to  hold  the  inquest.    If  the  body  cannot  be 
found,  or  is  so  putrified  that  a  view  would  be  of  no 
service,  then  the  inquest  shall  be  taken  by  Justices  of 
the  peace.    The  jiuy  being  sworn  on  the  view  of  the 
body,  they  shall  inquire  upon  their  oaths,  in  the  man- 
ner required  by  the  statute  de  officio  coronatoris,  4  Ed. 
1,  St.  2,  which  requires  in  express  terms,  "That  the  co- 
roner, upon  information,  shall  go  to  the  place  where 
any  be  slain  or  suddenly  dead  or  wounded."    Then  in 
the  same  book  is  given  the  form  of  a  coroner's  address 
to  the  jury  when  he  administers  the  oath :  "  You  shall 
diligently  inquire,  and  true  presentment  make  of  all 
juich  matters  and  things,  as  shall  be  here  given  you  in 
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1819t  charge,  on  behalf  of  our  Sovereign  Lord  the  King, 
Tbe  Kiko  touching  the  death  of  A.  B.  here  lying  dead,  of  whose 
f2iSl?t  l^ody  you  shall  have  the  view ;  you  shall  present  no 
man  for  hatred,  malice,  or  ill*  will,  nor  spare  any 
through  fear,  favor,  or  affection,  but  a  true  verdict  give 
according  to  the  evidence,  and  the  best  of  your 
skill  and  knowledge."  That  oath  imports,  that  the 
body  of  the  deceased  is  present  before  the  jury ;  and 
the  coroner's  inquisition,  when  found,  sets  out  with 
stating,  that  the  inquest  was  held  "  upon  the  view  of 
the  body  of  A.  B.,  and  on  the  oaths  A.  B.  C.  8ic." 
Therefore,  taking  the  whole  of  these  authorities  toge- 
ther, and  referring  to  the  very  words  of  the  statute  de 
officio  coronatorisy  it  seems  to  me  that  the  mquest  can- 
not be  holden,  unless  the  jury  and  the  coroner  be  pre- 
sent together  super  visum  corpoHs.  The  oath  is  thai 
administered  to  the  jury  by  the  coroner.  It  cannot  be 
sufficient  for  some  other  person  to  cotne  aad  saj^  that 
he  is  clerk  to  the  coroner,  and  call  the  jury  together  of 
his  own  mere  authority,  and  then  proceed  to  hold  the 
inquest.  If  in  the  course  of  the  proceedings  in  this 
case,  the  jury  and  the  coroner  had  been  together  at  Iht 
time  the  body  was  disinterred,  and  the  jtrfy  had  then 
seen  the  body,  and  had  been  tiroTA  afresh  by  the  coro- 
ner in  person,  that  would  be  a  different  thinjj ;  bfeit  that 
was  not  done.  It  seetos  to  mfe,  thkt  tte  juty  Wtte  rtever 
well  or  lawfully  assembled,  and  that  if  the  iiiquiiMtioii 
was  to  go  on,  it  would  be  d  ¥bid  inquedt ;  not  hat* 
Ing  been  held  in  the  way  Which  the  lav*  r^tdws. 
That  being  so,  we  shall  not  order  the  coroner  ttt  gd  cto. 
What  further  proceedings  may  be  had,  we  are  toot 
called  upon  at  present  to  decide. 

Bayley  J.  I  am  of  the  iame  opinion,  arid  I  en- 
tertain no  doubt  whatever  upon  the  cas6 ;  for  whether 
we  look  to  the  words  of  the  statute  de  officio  cmvMtmt, 
the  words  of  the  oath  administered  to  the  jury,  olp  Ac 
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invariable  form  of  inquisitions  in  these  cases,  it  seems  1819. 
to  me,  that  the  matter  is  beyond  all  doubt.  The  words  the  King 
of  the  statute  are,  "  That  the  coroners,  upon  iiiforma-  p^iaAA- r 
tion,  shall  go  to  the  place  where  any  be  slain  or  sud- 
denly dead  or  wounded.  Then  they  are  to  go  to  the 
dead  body— Who  ?  Why  the  coroner  is  to  go,  and 
after  that  the  jury  is  to  be  sworn.  Now  the  coroner  is 
a  known  law  officer,  imd  part  of  his  duty  is  judicial. 
It  belongs  to  his  office,  and  to  his  office  only,  to  ad- 
minister the  oaths.  The  jury  cannot  properly  be 
charged  or  sworn  by  any  body  but  by  him.  Here  the 
jury  was  not  sworn  by  the  coroner  at  the  proper  time 
of  swearing.  The  jury  are  to  be  sworn  by  the  coroner 
upon  view  of  the  body,  he  himself  having  a  view  at 
the  same  time.  The  form  of  the  oath  given  in  Burn's 
Justice,  imports  that  such  must  be  the  case.  Now  in 
this  instance,  on  the  8th  of  September  an  oath  is  ad- 
ministered to,' and  the  body  is  seen  by  those  persons, 
who  afterwards  act  as  jurymen ;  but  the  oath  is  ad- 
ministered by  a  person  who  had  no  authority  whatever 
to  administer  an  oath.  It  is  a  mere  extrajudicial  and 
gratuitous  oath,  not  producing  on  the  minds  and  con- 
scienoes  of  those  to  whom  it  is  addressed,  that  legal 
obligation,  which  an  oath  judicially  and  properly  ad- 
Qiinistered  is  calculated  to  produce,  and  is  considered 
by  tbe  law  as  producing.  Then  the  jury  not  being 
at  that  time  imder  th^  proper  obligation  of  an  oath, 
and  being  in  effect  mere  strangers,  they  continue  their 
inquiry  until  the  24th  of  September,  when  the  coroner 
has  an  opportunity  of  seeing  part  of  the  body.  The 
body  is  not  seen  by  the  jury  at  that  time,  nor  are  the 
jury  ev€r  sworn  by  the  coroner  super  visum  corporis. 
The  form  of  an  inquisition  is  always  in  these  terms : 
^*  An  inquisition  intended  and  taken  at  such  a  place, 
before  A.  B.  one  of  the  coroners  of  the  county  of  — — 
upon  view  of  the  body  of  A.  B.,  lying  dead,  upon  the 
oaths  of  such  and  such  persons ;"  and  the  form  of  the 
oath  is,  "  You  are  sworn  to  inquire  of  the  death  of 
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1819.  A.  B.  here  lying  dead."  That  implies  that  the  dead 
The  Kino       body  is  to  be  there  at  the  time  the  jury  are  sworn.     In 

against  ^jg  ^.^se  the  jury  were  not  properly  sworn— I  believe 
never  properly  sworn ;  certainly  their  swearing  on  the 
8th  of  September,  was  not  a  proper  swearing.  This 
Com*t  would  be  doing  great  injustice,  if  they  were  to 
direct  the  coroner  to  go  on  with  the  prosecution  of  an 
inquiry,  which  was  never  legally  commenced,  and 
never  legally  proceeded  in.  For  these  reasons  it  seems 
to  me,  that  from  the  beginning  to  the  end,  this  has 
been  an  irregular  proceeding,  and  that  the  Court  have 
no  authority  to  compel  the  coroner  to  go  on  with  the 
inquest. 

HoLROYD  J.  I  am  also  of  the  same  opinion,  that 
the  writ  of  mandamus  ought  not  to  be  granted,  inas- 
much- as  no  authority  has  been  cited  to  justify  the 
conduct  of  the  coroner.  .  It  is  stated,  that  if  the  inquest 
has  been  illegally  summoned,  the  coroner  may  return 
that  to  the  mandamus.  But  suppose  the  coroner  does 
not  chuse  to  make  any  return,  and  proceeds  with  thein- 
quisition^  administering  oaths  which  by  law  he  is  not 
entitled  to  do,  and  taking  evidence  affecting  third  per- 
sons, are  we  under  such  circumstances  to  leave  it  to  the 
discretion  of  the  coroner,  whether  he  will  make  any 
return  to  the  mandamus  or  not,  when  we  are  now  satis- 
fied that  his  proceedings  are  irregular  ?  It  seems  that 
at  first,  the  coronei^s  clerk  called  the  jury  together, 
and  had  with  them  a  view  of  the  body.  But  he  was 
not  a  person  who  had  any  authority  to  proceed  in  that 
way,  nor  does  it  appear  to  me  that  he  was  a  person  who 
could  take  any  part  in  the  inquest ;  for  it  is  stated  by 
Hawkins  in  his  Pleas  of  the  Crown,  that  no  one  can 
take  an  inquest  in  any  case,  but  the  coroner.  But 
however,  the  coroner  does  afterwards  proceed  in  per- 
son with  the  inquiry,  and  before  he  has  any  view  of 
the  body  himself.  Now  although  the  statute  de  officio 
(oronatoris  does  not  in  distinct  terms  say  that  the  coro- 
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rrer  shall  take  his  inquest  on  view  of  the  body,  yet  it  18 19* 
is  expressly  laid  down  by  Hawkins  (a)  that  the  inquest  the  Kino. 
must  be  taken  on  view  of  the  dead  body,  and  that  an  p^^^ 
inquest  otherwise  taken  by  the  coroner,  is  void.  Now 
here  some  of  the  witnesses  were  sworn  before  the  co- 
roner had  a  view  of  the  body  ;  and  unless  there  be  a  view 
of  the  body,  the  whole  is  extra-judicial,  for  the  coroner 
has  no  jurisdiction  on  the  inquest  except  super  visum 
corporis.  Although  he  afterwards  had  a  view,  yet  the 
jury  were  not  present  on  that  occasion,  nor  were  they 
sworn  afresh.  If  they  had  been  sworn  again,  and  the 
coroner  had  re-examined  all  the  witnesses  upon  fresh 
oaths,  taken  after  he  had  acquired  a  jurisdiction,  then 
the  proceedings  would  be  less  objectionable.  But  I 
take  it  to  be  clearly  irregular  for  the  jury  to  go  on  and 
determine  upon  evidence  given  by  witnesses  befote  the 
coroner  had  jurisdiction  to  swear  them,  and  before  the 
jury  were  themselves  sworn  by  the  coroner  in  person, 
he  alone  having  competent  authority  for  that  purpose. 
I  think,  therefore,  that  the  Court  cannot  grant  a  maw- 
damus  under  these  circumstances.  No  injustice  will 
be  done  by  this  refusal,^  because  it  is  open  to  the  par- 
ties to  inquire  of  the  death  of  the  deceased  by  a  com- 
mission appointed  for  that  purpose,  or  by  the  grand 
jury  of  the  county. 

Best  J.  As  it  appears  to  be  quite  clear  that  thi^ 
inquest  was  irregularly  commenced  and  proceeded  in, 
I  think  there  isj  no  doubt  that  we  ought j  not  to  grant 
a  mandamus  to  compd  the  coroner  to  go  on.  I  am  of 
opinion  that  there  are  innumerable  irregularities  in  this 
case,  which  would  prevent  the  inquest  assembled  from 
finding  a  verdict.  It  does  not  appear  to  be  necessary 
to  decide  the  question,  whether  a  coroner  can  appoint 
a  deputy  or  not ;  for  even  if  he  can,  this  is  not  a  legal 
proceeding  by  the  coroner's  deputy.     From  the  facts 

{a)  Hawk,  P.  C.  B.  2,  c.  9,  s.  23. 
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1819-  disclosed  in  the  affidavits,  it  appears  that  this  person 
Ttoi  Kiva  swears  the  jury  and  takes  a  view  of  the  body.  If  that 
Fajuujtt.  ^^  ^  proper  proceeding  on  his  part,  he  should  have 
gone  on  to  the  end  of  the  inquiry,  and  the  principal 
should  not  have  interfered ;  instead  of  which  the  jury 
go  on  for  some  days,  and  then  the  coroner  comes  in 
himself  and  takes  up  the  business  which  the  jury  had 
already  begun,  and  he  proceeds  to  examine  more  wit- 
nesses before  the  jury  sworn  by  his  deputy.  After 
several  days  have  elapsed,  it  is  suggested  to  the  coroner 
that  he  had  not  taken  a  view  of  the  body,  and  conse- 
quently that  he  had  no  jurisdiction  to  proceed.  Upon 
which  he  causes  the  body  to  be  disinterred,  and  then 
he  contents  himself  merely  with  a  view  of  its  face.  It 
is  quite  clear  that  all  these  proceedings,  from  first  to 
last,  are  irregular.  The  time  at  which  the  coroner 
takes  his  view  is  clearly  irregular,  because  the  jury  is 
sworn  before  another  person  who  had  not  authority  to 
administer  an  oath.  Nothing  is  more  clearly  esta- 
blished, than  that  no  inquest  can  be  held  except  super 
visum  cofpon5— that  is  a  first  principle.  It  is  clear 
that  the  coroner  had  no  authority  to  proceed  with  the 
inquest  without  seeing  the  body.  Then  it  is  suggested 
that  he  did  see  the  body— for  what  ?  to  give  him  a  ju- 
risdiction which  he  had  not  before.  But  then,  are  the 
jury  to  find  a  verdict  upon  testimony  which  they  could 
not  take  before  ?  In  what  manner  does  he  take  a  view 
of  the  body  ?  He  goes  by  himself,  without  a  single 
juryman  attending  him  :  but  then  it  is  said  not  to  be 
necessary  for  the  coroner  and  the  jury  to  go  together. 
As  well  might  it  be  said,  that  the  judge  might  hear  the 
evidence  at  one  time  and  the  jury  at  another,  in  every 
cause  tried  in  a  Court  of  Justice.  The  very  object  of 
requiring  the  attendance  of  the  coroner  and  the  jury  at 
the  time  the  view  is  taken  is,  that  the  jury  may  have 
the  benefit  oPhearing  such  observations  made  to  them 
as  the  experience  of  the  coroner  may  suggest  for  their 
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information.     The  language  of  the  statute  of  Edward        1819. 
is  decisive  upon  the  subject ;  but  common  sense  would     The  Kiko, 
point  out  the  objection,  without  any  assistance  from      f^^JJ^t. 
the  statute.     But  supposing  it  not  to  be  necessary  that 
the  coroner  should  have  a  view  of  the  body  at  the  same 
time  with  the  jiu-y,  has  the  coroner  in  this  instance  re- 
moved the  difficulty  ?     He  merely  sees  the  face,  and  no 
further.     Can  that  be  considered  as  a  view  of  the  body 
to  answer  the  purposes  of  justice  ?     He  is  to  see  the 
body  for  the  direction  of  the  jury  to  find  a  proper  ver- 
dict.    Merely  looking  at  the  face  of  the  body  after  it 
has  been  buried  a  great  many  days,  cannot  be  suffi- 
cient even  for  this  purpose.     But  I  should  not  have 
thought  it  of  so  much  importance  for  th^  coroner  to 
see  the  body  at  the  same  time  with  the  jury,  if  after 
having  exhumed  it  and  viewed  it,  he  had  then  gone  on 
regularly.    What  does  he  do  ?  He  goes  on  to  examine 
fresh  witnesses  before  a  jury  not  sworn  by  himself.  He 
does  not  reswear  the  jury,  nor  does  he  reswear  the 
witnesses,  who  had  been  previously  examined  before  his 
deputy.    Upon  this  ground  alone  it  appears  to  me  that 
the  proceedings  are  illegal,  and  that  we  cannot  grant  a 
mandamus  to  continue  an  inquisition,  which  in  the  re- 
sult must  be  quashed. 

Rule  discharged. 
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REGULA  GENERALIS. 

Trinityia)  Term,  59th  Geo.  III. 

It  is  ordered,  that  from  and  after  the  last  day  of  this 
Term,  every  notice  for  justifying  bail  in  person  shall 
be  served  before  eleven  o'clock  in  the  forenoon  of  the 
day  on  which  according  to  the  present  practice  such 
notice  ought  to  be  served;  except  in  case  of  an  order 
of  the  Court  for  further  time,  in  which  case  it  shall  be 
sufficient  to  serve  the  notice  before  three  o'clock  in  the 
afternoon  of  the  day  on  which  such  order  shall  be 
granted ;  and  in  all  the  cases  aforesaid,  the  affidavit 
of  service  shall  specify  the  time  of  day  at  which  such 
notice  shall  have  been  served. 

By  the  Couet. 


(ft)  By  mistake,  this  was  not  inserted  in  the  preceding  number. 
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ABATEMENT. 
See  Misnomer. 

A  BILL  was  filed  in  Trinity  vacation 
agiunstan  attorney,  as  of  the  pre- 
ceding Term,  with  a  special  memorandum 
of  a  subsequent  day  in  vacation.  The  de- 
fendant pleaded  a  plea  inabatementenlitled 
of  the  following  Term,  without  a  special 
imparlance.  Held,  that  this  was  regular, 
and  judgpnent  signed  for  want  of  a  plea  was 
set  aside.    Holme  v.  Dolby,  gtnt  one,  &c. 

Page  704 
Plea  of  misnomer.  Mis-statement  in  the 
traverse  at  conclusion  of  the  plea  of  the 
name,  by  wluch  the  defendant  is  called  in 
the  declaration,  is  fatal  on  demurrer.  Lake, 
admin,  v.  Inwood,  705,  note 


AC  ETIAM. 

Omission  in  ttc  etiam  part  of  bill  of  Middletex 
of  concise  statement  of  cause  of  action  for 
which  defendant  is  arrested  on  bailable 
process  is  irregular,  and  he  cannot  be 
holden  to  bail  thereon.  Munroe  v.  Bowe. 

171 

AFFJDAVrr  TO  HOLD  BAIL. 

See  Arrest. 

1.  It  is  not  necessary  in  an  affidavit  to  hold 
to  bail,  that  the  crectitor  should  himself 
swear  to  the  debt,  it  suffices  for  another 
person  to  swear  positively  that  defendant 
»  indebted  to  plaintiff,  without  shewing 
that  deponent  is  agent  of  or  connected  with 
plaintiff.    King  v.  Lord  TStmer,  58 


2.  Assignee  of  bond  may  make  affidavit  witXf-' 
out  joining  assignor,  and  if  tender  of  bank- 
notes be  absolutely  negatived,  it  is  suffi- 
dent.  Page  5& 

3.  In  action  by  assignees  of  bankrupt,  a  po- 
ritive  affidavit  made  by  clerk  to  plaintiff's 
attorney,  and  absolutely  denying  tender,  is 
sufficient.  58  (a) 

4.  But  affidavit  to  hold  to  bail  in  actiou  by 
assignees  made  by  a  clerk  of  the  bankrupt, 
stating  that  defendant  is  indebted,  as  ap- 
pears by  the  bankrupt's  books,  is  bad,  if  it 
do  not  state  the  deponent's  belief  that  the 
debt  is  due.    Lowe  v.  Farley.  92 

5.  In  affidavit  to  hold  to  bail  made  by  third 
person,  not  necessary  to  state  that  he  is 
agent  of  plaintiff,  nor  positively  to  nega- 
tive the  tender  of  bank  notes,  if  enoi^ 
can  be  collected  from  tiie  affidavit  to  shew 
that  there  was  no  tender.  Brown  v.  Dam*, 

161 

6.  Total  omisuon  of  clause  relating  to  tender 
of  bank  notes,  not  cured  by  43  (?.  3.  c.  18. 
but  defects  are  cured.  161  (a) 

7.  In  affidavit  to  hold  to  bail  made  by  plain- 
tiff's agent,  the  plaintiff  himself  being 
abroad,  if  it  be  positively  sworn  that  de- 
fendant is  indebted  on  a  judgment,  a  sub- 
sequent allegation  <<  which  said  judgment 
is  still  in  force  and  unpaid  as  uus  depo- 
nent believes,"  will  not  vitiate.  Bland  y. 
Drake.  165 

8.  Affidavit  that  plaintiff  is  a  transported 
felon,  cannot  be  read  when  affiklavit  made 
by  a  competent  agent.  id,  ik 

9.  An  affidavit  not  entitied  in  the  Court,  but 
purporting  at  the  foot  to  have  been  sworn 
before  J.Y.  deputy  filacer,  is  tuftcieat.  id. 
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10.  Affidavit  by  agent  of  person  abroad, 
swearing  to  belief  of  debt  dae  on  promis- 
sory notes,  &e.  sufficient  to  ground  Judge's 
order  to  hold  to  biul.     Alien  v.  Barry, 

Page  168 

11.  Affidavit  to  hold  to  bail  for  goods  sold 
and  delivered,  and  materials  found  and 
work  done  by  deponent  for  the  defendant 
held  bad  in  not  stating  that  the  goods  were 
sold  and  delivered  to  the  defendant  BsUr, 
Thrupp,  331 

12.  Affidavit  must  state  that  the  goods  were 
sold  and  delivered  by  the  plaintiff.  331  (a) 

13.  Affidavit  for  hire  of  carriages  hired  to 
and  for  the  use  of  the  defendant,  held  good. 

ib, 

14.  So  affidavit  for  work  done  for  defendant, 
without  adfing  at  his  request.  ib. 

15.  Affidavit  mi^e  in  this  country  to  verify 
the  hand- writing  of  the  British  vice-con- 
sul, before  whom  an  affidavit  of  debt  was 
made  abroad,  must  contiun  the  addition  of 
deponent,  and  defendant's  obtaining  a 
habeas  corpus  does  not  cure  the  omission. 
Thurlt  V.  Faber,  463 

16.  <S^m6fe  that  an  affidavit  of  debt  made  be- 
fore a  British  vice-consul  abroad,  in  the 
absence  of  the  consul,  is  sufficient  to  hold 
a  defendant  to  bail.  M  sea  721 

17.  Affidavit  to  hold  to  bail,  sUting  that  de- 
fendant was  indebted  to  plaintiff  on  a  bill 
of  exchange  payable  to  a  third  person  at  a 
day  now  past,  held  sufficient,  without 
stating  at  what  day  the  bill  was  payable, 
and  without  shewing  the  connexion  be- 
tween the  payee  and  the  plaintiff.  Elstone 
r.Mortlaie.  648 

18.  Affidavit  to  hold  to  bul  on  a  bill  of  ex- 
change for  523/.  17 s.  6d.',  dedaratioQ  on 
a  tnU  for  523  livres,  17  sous,  and  6  ife- 
niers  sterling;  held,  that  there  was  no 
variance  so  as  to  entitle  the  defendant  to 
be  dxBcharg^  en  filing  common  bail,  the 
meaning  of  the  two  expressions  bdng  the 
same.  Gomid  v.  LogttU,  6.59 

19.  Variance  between  affidavit  and  writ  in 
letters  of  defendant's  name,  as  JUiui4dl  for 
BennoUs,  does  not  vitiate  the  affidavit. 
V.  BennoUs.  659,  note. 

20.  Mis-speUii^  in  final  s^ble  #f  defend- 
ant's name,  as  by  putting  "  rum"  instead 
of  "  run,"  immaterial  in  affidavit  to  hold 
to  baiL  Amon,  Mich.  T.  1818.     660,  note. 

21.  Semkle  that  it  is  sufficient  to  state,  that  a 
jBOtaffy  public  was  sworn  to  iaterpnst,.  witL- 
o«t  stating  that  he  had  actually  iateipret- 
cd.  ^  »*• 

AFFIDAVITS  IN  OTHER  CASES. 

See  Arrest.  Bail.  Costs,  20.  De- 
TAiiFER.    Pleas  akb  PLEADwa,  44. 


1.  Affidavits,  which  oii|^  to  have  bemf  filed 
a  week  before  Hilary  Term,  may  )ie  read 


with  leave  of  the  Court,  on  shewing  Cfime 
on  the  2d  day  of  the  Term,  thou^  filed 
after  the  specified  time.    Hoar  v.  HilL 

Page  27 

2.  \Vhere  no  particular  time  is  prescribed 
for  filing  the  affidavits  on  which  cause  is 
shewn,  they  may  be  sworn  and  filed  at  any 
time  before  shewing  cause,  though  after 
the  day  appointed  by  the  rule.  27 
nUey  V.  ifenly.                                       136 

3.  Affidavit  of  truth  of  plea  in  abatement 
nuy  be  made  by  third  person.  58 

4.  Affidavit  of  merits  must  appear  to  have 
been  made  by  party  himself,  or  his  attor 
ney  or  agent.  Morris  v.  Hwnt,  97,  and  see 
note,  723 

5.  Affidavit  not  entitled  in  the  Court,  hot 
purporting  to  have  been  sworn  before 
J,  W.  deputy  filacer,  is  sufficient.  BUmI 
V.  Drake.  165 

6.  Affidavit  must  state  in  jurat  the  day  on 
which  it  is  sworn.    Doe  v.  Ro^.  22^ 

7.  Time  given  to  obtain  a  further  affidaritin 
compliance  with  the  rule  of  Court,  Mick. 
59  Geo.  3.  that  the  motion  to  set  aade  an 
attachment  was  made  for  the  only  indem- 
nity, and  at  the  sole  expence  of  the  bail. 
The  King  v.the  Sherds  of  Middlesex. 

347,  and  note 

8.  No  affidavit  need  be  filed  of  the  deliver)  of 
the  declaration,  on  declaring  againsta  pri- 
soner in  the  custody  of  1^  marshal.  WU- 
Uams  V.  Scudmnore.  Z^ 

9.  Affidavit  that  relates  to  several  indict- 
ments nrast  have  several  stamps.  The 
Xing  r.  CarUsle.  451 

10.  Two  sepamt^  affidavits  on  one  stamp 
cannot  be  read.  Anon,  452,  note 

11.  Affidavit  made  in  this  country  to  verify 
the  hand-writing  of  the  BrUiek  vice-consal, 
before  whom  an  affidavit  of  debt  wss 
made,  must  contain  the  addition  of  the 
deponent.  Thurlt  r.  Fkker.    463  ft  see  721 

12.  Describing  a  clerk  as  rending  with  his 
employer,  whos#addition  is  stated,  is  suf- 
ficient to  hold  to  bail.  Anon.  464 

13.  Clerical  errors  and  bad  spelling,  are  not 
a  sufficient  ground  for  rejecting  an  affida- 
vit.    Bromley  v.  Foster.  562 

14.  Clerical  errors,  such  as  *'  defendant," 
instead  of  "  deponent,"  "  Court"  ipstead 
of  *<  Office,"  held  immaterial  in  an  affida- 
vit, where  the  meaning  was  clear ;  aUtert 
where  the  mistake  leaves  tlie  meaning 
doubtful.  Anm.  562,  note 

15.  An  affidavit  i^tatiug  that  deponent  served 
a  party jf|tf&  a  ".ime,"  .««utti9g  tbe^word 
'<copv,".i9fthe^deelaMM9A4n  cjectnent, 
is  bad.    Armt.  i^\ 

16.  Affidavit  in  support  of  rule  ^|un  for  rr- 
viewiigtaxationof  costs  mas^be  ttfrafi^ 
to  the  ^i^eetiotis  «Uedg«dfsiyMi|8^ 
ation,  and  «ot  oiter  into  Ike  nwts.  'ffil- 
liams  V.  Hunt,  331 
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17.  Affidavits  contaiiung  general  slanderous 
statements  injurieus  to  the  character  of 
bail,  cannot  be  received.    Sanderson* s  bail. 

Page  676 

18.  Affidavits  sworn  before  a  justice  of  the 
peace  in  Scotlmtd  are  admissible  in  a  cause 
in  this  Court,  if  the  hand-writing  of  the 
justice  be  authenticated.  TurtibvU  ▼. 
Moreton,  721,  and  see  463 

19.  Held  that  affidavit  of  merits  cannot  be 
sworn  tb  by  a  third  person.  The  King 
V.  the  Sheriff  of  Middlesex  in  Hepper  v. 
Levi.  723 

20.  Affidavits  entitled  ^.  B,  and  others 
against  C.  D,  (without  setting  out  the 
names  of  all  the  plaintiffs  in  the  cause) 
cannot  be  read  in  shewing  cause  against 
a  rule,  but  the  Court  refuted  to  make  the 
rule  absolute  with  costs  upon  such  an  ob- 
jiection.    BuUman  v.  Cailow»  727 

21.  Affidavits  in  support  of  the  rule  for  an 
attachment  against  the  Sheriff  for  not 
bringing  in  the  body  must  be  entitled  with 
the  names  of  all  tiie  parties  to  the  suit ; 
and  though  the  affidavits  correspond  with 
the  rule  for  the  attachment,  yet  if  all  the 
parties  be  not  inserted  in  the  affidavits, 
the  Court  will  set  aside  the  attachment. 
Etkeringtmi  v.  Kanpf  and  others. 

727,  note 

22.  Affidavit  in  support  of  rule  to  set  ande 
service  of  vmi  for  irregularity,  in  an  action 
against  three  persomi,  on  the  ground  that 
the  attorney's  name  is  not  indorsed  on  the 
process,  must  be  cntiticd  with  the  names 
of  all  the  defendants.  Anon.        72S,  note 

AMENDMENT. 

See  Bail-piece.  Summoks  and  Order, 
Process,  Record  o/Nisi  Prius. 

1 .  Court  will  give  leave  to  amend  a  record 
by  inserting  a  special  memorandum  of 
the  day  when  the  pliuntiff's  bill  was  filed 
after  a  writ  of  error  brought,  on  payment 
of  costs,  defendant  being  at  liberty  to 
plead  de  novo  upon  terms.  Minchin  v.  Cope. 

45 

2.  Court  of  C.  P.  will  not  in  penal  action  alter 
the  term  of  which  the  declaration  is  enti- 
tled, in  order  to  bring  it  within  the  time 
limited  by  statute  for  commencement  of 
the  action .  45  (a) 

3.  Where  the  clerk  of  the  errors  in  C.  P.  in 
transcribing  the  record  by  mistake,  enti- 
tled it  generally  instead  of  specially,  held 
that  he  might  correct  his  error 

277,  note  (a) 

4.  Court  rejected  an  application  to  amend 
the  entry  of  a  verdict  according  to  the 
notes  of  arbitrator,  on  the  ground  that 
they  had  no  power  to  compel  such  notes  to 
be  brought  before  them.  ScouguUr,  Camp. 
heU,  233 


f).  Entry  of  a  ventict  may  be  amended  ac- 
cording to  the  notes  of  the  Judge,  but  ap- 
plication for  that  purpose  must  be  made 
before  the  Judge,  and  not  to  the  Court. 
Scouguliy,  Campbell.  Page  283 

Oraham  v.  Bou'ham  284,  note 

6.  Leave  will  not  be  granted  to  amend  the 
copy  of  writ,  so  as  to  make  the  service 
good.     Sutherland  v.  7\dtbs.        320,  note 

7 .  Writ  or  copy  cannot  be  amended  by  the  par- 
ty without  re-sealing.    Jtraelv,  Middleton, 

319,andnafte 

8.  After  the  delivery  of  the  paper  book  to  the 
clerk  of  the  papers*  with  a  memorandum 
generally  o(  AfichaelmaaTenaf  correspond- 
ing with  the  declaration,  neither  party  has 
a  right  to  amend  it  by  making  a  spedal 
memorandum  of  the  day  of  delivery  of  the 
declaration,  without  an  order  to  amend. 
Clements  y.  Sterling.  336 

9.  A  writ  of  ca.  sa,  varying  from  the  judg- 
ment in  the  sum  recovered,  maybe  amend- 
ed on  shewing  cause  against  a  rule  for  set- 
ing  aside  the  same,  on  payment  of  costs, 
and  defendant  to  bring  no  action.  Steven- 
son V.  Castle,  349 

10.  Ca*  sa,  may  be  amended  by  inserting  a 
smaller  sum,  where  defendant  sustains 
no  inconvenience  thereby.  350  (a) 

1 1 .  Ca,  sa.  maybe  amended  in  name  of  plain- 
tiff or  defendant,  or  court  in  which  it  is  re- 
turnable, ib* 

12.  Held  in  C.  P.  that  motion  should  be  made 
to  amend  before  time  of  shewing  cause, 
or  costs  will  be  given  of  motion  to  set 
aside.  350  (a) 

13.  If  a  writ  of  error  be  brought  by  a  feme 
covert  without  joining  her  husband,  the 
court  will  not  allow  an  amendment  in  the 
writ,  unless  it  appears  by  affidavit  that  the 
husband  concurs.  Binns  v.  Pratt,         369 

14.  Ijcave  will  not  be  grantoS  to  amend  a 
writ  by  adding  the  name  of  another  per- 
son as  plaintiff.  Adamsmi  v.  '         369  («) 

15.  Where  an  ejectment  had  been  brought, 
and  judgment  recovered  in  1798,  and  the 
term  of  the  demise  laid  in  the  d^aration 
had  since  expired,  the  Court  refused  to 
grant  a  rule  for  enlarging  the  icrm  and  is- 
suing a  scire  facias,  the  possession  having 
changed,  and  the  person  who  was  the  own- 
er having  since  died.  Doe  v.  Rendell  and 
another,  535 

16.  Amendment  allowed  in  dedara^n  of 
ejectment,  where  tiie  day  of  the  demise 
was  laid  bsfore  the  title  accrued.  JDio^dcm. 
Ram/brd  and  another  v.  Miller  and  Levett. 

536 

1 7.  Amendment  allowed  in  the  day  of  the  de- 
mise in  a  declaration  in  ejectment  on  a  for- 
feiture for  dilapidations.    Anon,  ib, 

18.  Declaration  in  ejectment  amended  after 
judgment,  and  a  writ  of  error  brought,  by 
leaving  out  the  word  tenements.  Anmi» 
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19.  Where  there  is  a  mbjoinder  of  conntii, 
and  one  count  is  partly  in  case  and  partly 
m  trespass,  and  another  count  is  entirely 
in  trespass,  the  verdict,  if  taken  generally, 
may  be  amended  according  to  the  evidence. 
Harris  v.  Drnvit,  Page  625,  note 

APPEAL. 
Set  Justices. 

APPEARANCE. 

1.  Appearance  cures  irn^^ularity  in  process. 

129  («) 

2.  Attorney  undertaking  to  appear,  compel- 
led to  perform  it,  wough  obtained  by 
fraud.  ib» 

3.  Irregularity  in  process  cured  by  undertak- 
ing to  appear,  &c.    Anon,  129 

ARBITRATION  AND  AWARD. 

Set  Amxkdmekt,  2.    Arrest  akd  De- 
tainer, 2r>. 

1.  Where  an  arbitrator  authorized  to  tax  costs 
in  a  cause,  has  allowed  an  item  which  it 
is  insisted  ought  not  to  have  been  charged. 
Court  will  not  refer  the  matter  to  the  mas- 
ter.    Anun.  38 

2.  Where  cause  has  been  referred  to  arbitra- 
tion, and  costs  are  directed  to  abide  event, 
that  means  legal  event,  and  therefore 
where  in  an  action  of  trespass  to  land,  the 
arbitrator  found  no  damages  for  plaintiff, 
and  directed  both  parties  to  pay  their 
own  costs,  held  that  phuntifT  was  entitled 
to  no  costs.     WtUis  v.  Osborne,  183 

3.  Award  does  not  amount  to  Judge's  certi- 
ficate, so  as  to  entitle  phiintifr  to  costs 
where  damages  in  trespass  are  under  40^. 

185 

4.  Where  cause  is  referred  by  order  of  niti 
jnius  to  arbitration,  the  death  of  one  of  the 
parties  at  any  time  before  award  made  is  a 
revocation  of  arbitrator's  authority,  and 
Court  will  set  aside  award  made  after 
death.     Cooper  Y.Johnson,  187 

5.  So  where  verdict  taken  by  consent  sub- 
ject to  award,  and  defendant  dies  after  ver- 
dict, but  before  award. 

Page  187,  note  {a) 

6.  Order  of  nisi  prhis  may  be  made  a  rule  of 
Court,  after  notice  of  revocation  of  arbi- 
trator's authority.    Aiton  v.  George,     200 

7.  judge's  order  referring  to  arbitration  not 
revoked  by  revocation  of  submission. 

202,3 

8.  Where  order  of  reference  is  made  at  Nisi 
PHus  with  clause  for  costs  in  case  of  af- 
fected delay,  or  preventing  the  award  from 
being  made,  and  one  of  the  parties  revokes 
arbitrator's  power,  because  he  was  not 
aUe  to  procure  Ids  witnesses,  he  is  not 
liable  to  fosts.    Aston  v.  George.  204 


9.  Where  an  arbitrator  awards  damages  wltlr^ 
out  any  mention  of  costs,  and  directs  that. 
execution  shall  not  be  taken  outfortbe- 
damages,  but  that  they  shall  be  set  otf" 
against  countermands  of  defendant,  tli^ 
plaintiflfs  attorney  may  take  out  execs  ^ 
tion  for  the  costs,  which  by  the  rale  o< 
refierence  were  to  abide  the  award.  Bth,  ^ 
gate  Arckwajf  Company  v.  Nash,  PsgeS^^ 

10.  An  arbitrator  under  a  rule  of  refoencc, 
which  directs  that  the  costs  of  the  cans^ 
shall  abide  the  event,  has  no  power  to  di- 
rect those  costs  to  be  set  oft  against  tik«^ 
costs  in  a  prior  cause,  althon^  sll  nut— 
ters  in  difference  are  referred.    Bat  the 
award  is  not  to  be  set  aade  entirely,  hat 
only  for  that  part  which  is  incorrect  Bm- 
stedr,  KidiL  526 

11.  The  Court  will  not  set  aade  aniwanf 
on  the  g^undthat  the  arbitrator  wssnis- 
taken  in  law,  unless  the  prindpUsoflsv 
upon  which  he  has  decided  appear  upon 
the  face  of  the  award.  Anon.  674 

12.  Held  that  where  the  law  and  fact  are  re- 
ferred to  an  arbitrator,  the  award  will  not 
be  set  aside  unless  there  appear  to  be  error 
in  law  on  the  face  of  the  award.  Ikt  v. 
Thompson,  674  (a) 

ARREST  AND  DETAINER. 

See  Attorney.    Deposit.    Process 
Misnomer. 

1.  The  statute  10  Geo,  3.  c<  50.  takes  tway 
the  privilege  from  arrests  from  servaofa  of 
peers,  though  necessarily  employed  about 
their  persons  and  estates,  and  therefore  tbe 
Court  refused  to  dischs^rg^  the  defendant 
upon  common  bail,  who  was  employed  as 
surveyor  on  the  estate  of  a  peer.  OmneUf 
V.  Smith.  83 

2.  Where  the  first  action  is  compromised, 
and  a  second  is  brought  for  same  canse, 
Court  will  not  set  aside  bail-bond,  unless 
proceedings  are  vexatious.  Brosm  t« 
Davis,  161 

3.  PlaintiflT  cannot  arrest  defendant  a  second 
time,  after  discontinuing  first  action,  until 
costs  are  taxed.  ti. 

4.  After  a  nonsuit  on  the  ground  of  a  va- 
riance in  action,  in  which  defendant  was 
arrested,  he  may  be  again  arrested  for  the 
same  cause  in  a  second  action.  Keameg 
V.  King,  273 

5.  Second  arrest  lawful  after  discontinoanoe 
of  former  action,  and  after  the  costs  have 
been  taxed  and  paid.  274,  note 

6.  Defendant  may  be  arrested  by  assignees 
of  bankrupt  although  he  was  arrested  br 
bankrupt  for  same  cause,  if  it  w«s  neces- 
sary to  discontinue  the  first  action  on  the 
ground  of  the  bar;A.riiptcy.  id.  ti. 

7.  Defendant  cannot  be  arrested  a  second 
t;  u.e  after  having  been  superseded  through 
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pluntiff's  laches  in  the  first  action. 

Page  274,  note 

8.  Nor  iHiere  first  action  was  discontinned, 
because  brought  before  the  credit  had  ex- 
pired, id.  ib, 

9.  Bankrupt  and  insolvent  debtor  cannot  be 
arrested  on  promise  to  pay  debts  from 
which  they  have  been  discharged,     id.  ib, 

10.  Defendant  who  pleads  nonjoinder  in  a- 
batement  of  an  action  in  which  he  was  ar- 
rested, may  be  again  arrested  in  a  new  ac- 
tion against  all  the  contractors.         id.  ib, 

.  11.  So  diefendant  may  be  arrested  a  second 
time  when  first  action  is  settled,  by  the  de- 
fendant's giving  a  draft  which  is  afterwards 
dishonoured.  id.  ib, 

12.  So  where  cause  is  referred  to  arbitration, 
defendant  may  be  arrested  on  tiie  award, 
though  he  was  arrested  on  the  original 
action.  id.  ib. 

13.  So  defendant  may  be  arrested  in  action 
on  judgment  where  he  was  not  heki  to  bail 
in  first  action.  id.  ib. 

14.  Defendant  maybe  arrested  a  second  time 
in  a  Court  which  proceeds  by  difftrent 
methods  of  redress  from  that  in  which 
first  action  was  brought  iff.  ib. 

15.  Where  the  first  action  is  not  bailable, 
the  Court  iwill  not  set  aside  an  arrest  in  a 
subsequent  action,  though,  the  first  was 
still  pending  at  that  time.  Davison  v. 
Clewcrth,  275,  note 

16.  Where  a  defendant  is  let  out  of  custody 
atihis  own  request,  in  order  that  he  may 
attend  to  his  business,  he  may  be  again 
arrested  on  the  same  affidavit.  P enfold  v. 
MaxtoeU,  id,  ib, 

]  7.  Second  arrest  must  be  vexatious  in  order 
to  induce  the  Court  to  discharge  defend- 
ant.   Per,  Cur,  276 

18.  Where  the  defendant  has  been  arrested 
in  an  action  brought  in  the  name  of  a 
bankrupt  by  the  authority  of  his  assignees, 
he  cannot  afterwards  be  arrested  at  the 
suit  of  the  assignees  for  the  same  cause  of 
action,  when  the  first  action  has  not  been 
discontinued,  nor  the  costs  paid.  Carter 
y-ffart,  276 

19.  Where  the  first  action  is  brought  in  the 
name  of  the  bankrupt  without  the  autho- 
rity  of  the  assignees,  it  seems  that  the  de- 
fendant may  be  arrested  a  second  time 
without  the  first  being  discontinued,  or  the 
costs  paid.  276,  note 

20.  Where  a  defendant  had  been  twice  ar- 
rested in  two  diflterent  counties  for  the 
same  cause  of  action  and  had.put  in  bail  to 
two  writs,  the  Court  refused  to  grant  a 
rule  absolute  for  setting  aside  one  of  two 
actions  .brought  against  the  defendant,  as 
there  wias  in  fact  but  one  action,  and  the 
proper  coUrse  was  to  move  that  an  exon- 
eretur  might  be  entered  on  one  of  the  bail- 
pittDes.    P^weUr.Henderwn.  392 

3  E 


21.  Although  a  detainer  was  lodged  against 
the  defendant  pending  a  rule  for  discharg- 
ing him  out  of  custody,  on  the  ground  of 
a  defect  in  the  affidavit  on  which  he  was 
originally  arrested,  it  was  held  that  the 
defendant  was  not  entitied  to  be  discharg- 
ed from  such  detainer,  there  being  no  col- 
lusion, and  the  plaintiff  in  the  second  ac- 
tion not  being  acquainted  with  the  drcum- 
stances  of  the  original  arrest.  Barkley  v. 
Faher.  579 

22.  A  defendant  wrongfully  arrested  is  not 
entitied  to  be  discharged  from  subsequent 
detainers,  unless  there  has  been  collusion 
between  the  phdntiffs  in'  those  causes  and 
the  person  by  whom  the  defendant  was 
originally  arrested.     Callaway  v.  Boud, 

580,  note 

23.  The  sheriff,  and  not  the  plaintiff,  is  sub- 
ject to  the  costs  of  an  illegal  arrest,  unless 
the  plaintiff  is  privy,    id,  ib, 

24.  A  defendant  is  not  entitied  to  be  dis- 
charged out  of  custody  on  the  ground  of  his 
having  been  arrested  upon  a  warrant  in 
which  the  names  of  the  plalntiflb  are  not 
conformable  to  the  writ,  if  the  defendant 
be  not  misled  by  the  mistake,  and  there- 
fore where  the  arrest  took  place  on  a  war- 
rant which  required  the  defendant  to  an- 
swer A.  B.  and  two  others,  held  that  he 
was  not  entitled  to  be  discharged,  Wil- 
Hmns  y.  Lewis.  611 

25.  The  summons  of  an  arbitrator  to  whom 
a  cause  has  been  referred  by  order  of  the 
Court  of  Chancery,  protects  a  party  ft-om 
arrest  under  process  of  this  Court,  em- 
ployed in  the  bonk  fide  obedience  to  the 
summons.  But  where  a  party  residing  in 
L.  was  sunmioned  to  attend  an  arbitrator 
at  E,  and  was  required  to  bring  with  him 
certain  papers  then  at  C,  and  he  went  to 
the  latter  place  where  all  his  papers  were 
to  make  a  selection,  and  having  stud  there 
more  than  t|renty-four  hours  for  that  pur« 
pose  and  necessary  refreshment,  was  ar- 
rested. The  majority  of  tius  Court  held, 
that  he  was  not  entitled  to  be  discharged 
out  of  custody,  having  no  right  to  stop 
and  sort  his  papers.  Randall  v.  Gumey,  679 

26.  Held  by  the  majority  of  the  Court  of  Ex- 
chequer, that  defendant  was  under  drcum- 
stances  resembling  those  of  last  case,  pri- 
vileged from  the  arrest.  The  application 
may  be  made  either  to  the  Court  under 
whose  process  the  privilege  is  clidmed,  or 
to  the  Court  out  of  which  the  process  is- 
sued upon  which  the  party  was  arrested. 
Ricketts  V.  Gumey,  682 

ATTACHMENT. 

See  Attorniy,    Sheripp,    Bail-bond, 

Bail,  35. 

1.  Court  will  not  grant  rule  that  sendee  of 
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attacliment  on  defendant's  nttomey  sluil] 
be  sufficient,  though  it  be  sworn  tnat  re- 
peated attempts  liave  been  made  to  serve 
him  personally  with  a  copy  of  the  award, 
but  he  was  not  to  be  found,  and  althoujrh 
it  is  sug^rested  that  defemlant  keeps  out  of 
the  way  to  avoid  being  served.  Read  v. 
Fore.  Page  170 

3.  Attachment  for  contempt  in  not  pacing 
money  pursuant  to  Master's  allocatur  can 
not  be  supported  on  affidavit  of  demand  of 
the  money  by  a  clerk  without  shewing  a 
power  of  attorney.  Hartfey  v.  liurUfw,  299 

3.  Attachment  against  sheriff  will  be  set  aside 
where  bail  above  have  been  put  in,  though 
they  were  put  in  by  a  new  attorney  on 
behalf  of  the  bail  below,  without  an 
order  for  changing  the  attomev.  The 
KinfiT  V.  The  Sheriffs  of  London,      '       329 

4.  Affidavit  for  setting  aside  a  regular  attach- 
ment agunsl  the  sheriff  must  in  terms 
comply  with  the  rule  of  Mich,  Term,  59 
Ow,  3.  Aod  an  affidavit  made  on  behalf 
of  bail  for  setting  aside  an  attachment, 
which  did  not  state  that  the  affidavit  was 
made  for  the  only  indemnity  of  the  bail, 
and  at  thrir  expence,  is  bad ;  but  time  was 
given.  The  King  v.  The  Sheriffs  of  Mid- 
dUstx.  347 

And  note  :  and  see  721,  722 

5.  When  the  rule  to  bring  in  the  body  ex- 
pires on  the  last  day  of  Term,  an  attach- 
ment against  the  sheriff  may  be  moved  for 
at  the  rising  of  the  Court  on  that  day.  /?«r, 
V.  The  Sheriff  of  Sitrrey.  356  fa) 

6.  "Where  two  days'  time  is  given  to  justify 
bail,  an  attachment  may  issue  on  the  se- 
cond day.     Thompson's  bail,  356 

7.  An  attachment  against  the  sheriff  is  to 
stand  as  a  security  for  debt  and  costs,  un- 
less the  plaintiff  by  the  d^ault  in  not  put- 
ting in  bail  has  lost  such  a  trial  as  would 
have  enabled  him  to  get  judgment  of  that 
Term.  The  Kingy,  The  Sheriffs  of  Lon- 
don, 357 

8.  Action  by  original  differs  from  an  action 
by  bill  as  to  the  time  of  obtaining  judg- 
ment, the  jury  process  inlhe  former  being 
returnable  on  a  general  return  day ;  and 
therefore  though  the  plaintiff  may  have 
lost  atrial  at  the  las^  sitting  in  Term,  yet 
if  judgment  could  not  be  obtained  until 
next  Term,  he  has  not  lost  **  a  trial"  with- 
in the  technical  import  of  that  terra.  The 
King  V.  Sheriffs  of  London.  iB. 

9.  l^ooeedings  stayed  on  attachment  on  pay- 
ing of  costs  where  bail  has  been  perfected, 
and  the  attachment  is  not  to  stand  as  a 
security  unless  a  trial  has  been  lost.  Snow 
V.  Heather.  357  fa) 

10.  It  is  not  necessary  that  an  affidavit  should 
be  made  of  service  of  the  notice  of  render. 
In  order  to  complete  the  render  so  as  to 
prevent  an  attachment  against  the  sheriff, 
and  therefore  an  attachment  issued  after 


notice  of  render,  but  before  affidavit  (herP 
of,  is  irregular.  The  King  v.  the  Sheriffs  ot 
Middlesex.  Page  359 

11.  Nor  is  it  necessary  in  order  to  discharge 
the  sheriff  to  make  an  entry  of  the  commit- 
titur  in  the  marshal's  book.  And  the  At- 
tachment was  set  ande  with  costs.  The 
King  V.  the  Sheriffs  of  MiddUaex.         359 

12.  The  Court  will  not  fpnxkX  a  role  to  dis- 
pense with  personal  sendee  of  the  Master's 
allocatur  for  costs,  with  a  view  to  an  at- 
tachment, on  an  affidavit  that  the  tenant 
keeps  out  of  the  way  to  avoid  being  served. 
Anoti.  .503 

13.  Where  a  defendant  was  rendered  after 
the  time  for  putting  in  bail  had  expired, 
but  within  the  further  time  allowed  lum 
for  that  ffurpose  by  the  Court ;  Held,  that 
an  attachment  issued  after  notice  of  soch 
render  was  regular,  and  could  not  be  set 
aside  without  an  affidavit  of  merits,  espt- 
dally  as  no  bail-bond  had  been  taken. 
The  King  v.  the  Sheriffs  of  London.      567 

14.  Attachment  against  the  sheriff  for  not 
bringing  in  the  body  will  not  be  set  aade 
with  coHts,  when  the  render  was  too  late. 
Anon.  567,  note 

15.  There  nnist  be  an  affidavit  of  merits,  or 
that  the  application  is  made  on  bdialf  of 
the  bail,  or  of  the  sheriff,  in  order  to  set 
aside  the  attachment.  Id.  ih. 

16.  On  motion  to  si^t  aside  an  attachment, 
where  an  affidavit  of  merits  is  produced, 
it  is  not  necessary  to  state  on  whose  be- 
half the  motion  is  made.     Beffy,  Taylor. 

572 

17.  Where  an  attachment  issued  against  the 
sheriff  for  not  taking  a  bail-tond,  the 
Court  on  motion  of  the  defendant,  refused 
to  set  aside  the  attachment  on  any  terms; 
but  upon  an  affidavit  of  merits,  they  let 
him  in  to  defend,  ordering  the  attachment 
to  stand  as  a  security.  Turmbnly.Mcfi' 
ton.  721 

18.  The  Court  will  not  set  aside  a  regular  at- 
tachment against  the  sheriff  upon  payment 
of  costs,  on  the  production  of  an  affidavit 
of  merits  by  the  defendant  himself,  iZerr. 
the  Sheriff  of  Middlesex,  m  a  case  of  Hep- 
per  V.  Levi.  722 

19.  Attachment  against  the  sheriff  set  aade 
on  the  ground  that  the  notice  of  exception 
to  bail  was  not  entitled  in  the  cause, 
though  tiie  lipfice  was  served  upon  the  de- 
fendant's kttdtney  at  the  same  time  with 
the  declaration.  Rex  v.  the  Sheriff  ni  Mid- 
dlesex, in  the  cause  of         >  r. .     741 

ATTORNEY. 

See'^KLL.     DiSEDS.    JuSTICKt.     COSTS,  3. 

Imfablanck. 

I.  Court  will  compel  an  attorney  holding  the 
office  of  Steward  to  defiver  dc^  to  ktfd  of 
manor.  91 
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2«  Attorney  readmitted  without  fine  or  pay^ 
ment  of  arrears,  on  affidavit  that  for  two 
years  ke  bad  been  prevented  by  illness  from 
practising.    Ex  parte  Richards,    Page  191 

3.  Form  of  rule  for  readmission.     Id.       ib. 

4.  Affidavit  to  ground  I'cadmLssion  of  an  at- 
torney without  fine  or  payment  of  arrears. 
Ex  parte  C&irife.  102  (/r) 

5.  Where  attorney  has  continued  to  practise 
after  his  certificate  has  expired  through  in- 
advertence of  a  clerk  employed  to  obtain 
certificate,  the  Court  will  readmit  him 
without  a  Term's  notice.    Ex  parte 

163 

6.  Court  will  not  dispense  with  necessity  of 
Term's  notice  on  readmission  on  ground 
of  pecuniary  embarrassments  and  Ulness, 
unless  attorney  has  discontinued  practis- 
ing during  the  interval.   Ex  parte  Bartlctt. 

207  and  64(; 

7.  Attorney  will  not  be  readmitted  without 
Term's  notice,  on  ground  that  he  has  been 
abroad  for  some  time,  and  that  agent 
neglected  to  take  out  his  certificate  during 
his  absence.    Ex  parte  ff^atsun, 

208  and  646 

8.  Held  liable  to  pay  costs  of  sham  pleas, 
though  instructed  by  his  client  so  to  plead. 
Vinc€7it  V.  Groome,  182 

9.  Plaintiff's  attorney  compelled  to  refund 
costs  of  bill  of  Middlesex,  it  appearing  that 
no  precipe  or  warrant  to  prosecute  was 
filed  in  office,  and  ako  attached  for  not 
answering  affidavit  relating  thereto. 

186  and  see  651 

10.  Where  attorney  took  out  his  certificate 
on  25th  November,  was  arrested  in  begin- 
ning oi  January,  put  in  bail  above,  and 
did  not  apply  to  Court  to  avail  himself  of 
his  privilege  till  3d  February  ;  application 
held   too  late.    Bernard  v.  Winnington. 

188 

1 1.  Attorney  of  any  Court  may  be  discharged 
on  common  bail.  188  {a) 

12.  Where  authority  was  given  to  attorney 
to  protect  defendant  from  arrests,  and  be- 
fore authority  was  countermanded,  attor- 
ney gave  undertaking  to  put  in  bail  for 
defendtmt,  Court  would  not  set  aside  pro- 
ceedings on  behalf  of  defendant,  though 
he  dislaimcd  authority.      Buckle  v.  Roach. 

193 

13.  Court  of  C.  P.  refused  to  set  aside  order 
of  nisi  pritts,  referring  cause  to  arbitration, 
on  affidavit  by  defendant  that  she  desired 
her  attorney  not  to  refer.  193  (a) 

14.  Court  will  set  aside  action  brought  with- 
out authority,  for  otherwise  defendant 
would  be  twice  charged.  ib. 

15.  Attachment  granted  on  master's  alloca- 
tur for  costs  due  from  plaintiff  to  his  attor- 
ney, although  attorney  disqualified,  plain- 
tiff having  received  the  whole  of  the  debt 
and  costs  from  defendant.  Dimondv.  Clarke 
and  another.  222 

16.  Defendant  having  been  discharged  out 


of  custody  with  consent  of  plaintiff,  not- 
withstanding notice  from  sheriff  to  attor- 
ney nut  to  discharge  him  till  costs  were 
paid,  (k)urtheld  that  sheriff  was  not  liable 
for  costs.     Martin  v.  Francis.       Page  241 

17.  Affidavit  to  readmit  an  attorney  who  had 
not  taken  out  his  certificate  for  more  than 
a  year,  must  state  in  express  terms  that  he 
had  not  practised  in  the  inteiTal.  Ex  parte 
AnoH  316  and  646 

18.  The  Court  granted  a  peremptory  rule  for 
attorney  concerned  in  shewing  cause 
against  a  nwndomuSf  to  file- his  affidavits  oa 
the  morrow,  the  rule  for  the  nuuidamus 
having  been  made  absolQte.  The  King  '', 
the  Justices  of  Middlesex,  3o9 

19.  Where  an  attorney's  clerk  has  served 
part  of  his  time  with  one  attorney,  and 
part  with  another  to  whom  the  articles 
were  assigned,  the  name  of  the  assignee 
must  be  inserted  in  the  notica  of  intention 
to  apply  for  admission.     Ex  parte  Stokes, 

556 

20.  An  attorney  may  be  readmitted  on  the 
last  day  of  the  Term,  when  notice  has 
been  up  all  the  Term.  Ex  parte  Mr. 

557,  note 

21.  An  attorney  cannot  be  struck  off  tlie  roll 
on  his  own  motion,  though  he  has  never 
practised,  without  an  affidavit  that  no  pro- 
ceedings are  pending  against  him  for  mis- 
conduct.    ^nr>H.  ib, 

22.  Attorney  struck  off  the  roll  after  convic- 
tion for  a  conspiracy.     Anon.  ib, 

23.  An  attorney  who  had  been  struck  off  the 
roll  on  a  conviction  for  seditious  practices, 
and  was  afterwards  pardoned,  not  allowed 
to  be  restored  to  the  roll,  on  the  ground 
of  want  of  ex«pericnce.    £^  parte  Frost, 

558,  note 

24.  Rule  nisi  granted  to  discharge  an  articled 
clerk,  where  the  attorney  to  whom  he  was 
]}0und  had  become  a  bankrupt  and  ab- 
sconded.   Anon,  ib, 

25.  Where  an  attorney  applied  to  be  read- 
mitted after  omitting  to  take  out  his  cer- 
tificate for  two  years ;  it  was  held,  that  in 
order  to  admit  him  without  payment  of 
arrears  of  duty,  he  must  distinctly  swear 
that  he  had  not  practised  in  the  interval. 
Ex  parte 646 

26.  Tiic  Court  will  not  interfere  on  motion 
against  an  attorney  for  negligence  in  the 
discharge  of  his  professional  duty,  if  there 
be  no  fraud ;  and  therefore,  where  an  at- 
toriioy  who  was  retained  to  defend  an  ac- 
tion, allowed  judgment,  to  go  by  default, 
and  aftci^wards  desired  his  client  not  to  at- 
tend to  endeavour  to  mitigate  the  da- 
mages, because  the  proceedings  might  be 
set  aside  for  irregularity,  when,  in  fact 
they  could  not ;  and  in  the  event  execu- 
tion was  sued  out,  and  the  client  paid  the 
sum  claimed  and  costs :  Held,  that  the  only 
remedy  against  the  attorney  was  by  action. 
In  Re  William  Jones,         651  and  sec  186 
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27.  An  attorney  having  practised  for  two 
years  witbont  luring  taken  out  his  certifi- 
cate, in  consequence  of  the  negtigenceof 
his  agent,  was  readmitted  without  sticking 
up  the  usual  notices  on  paying  the  arrears 
of  duty.  Ex  parte  Davit,  673  and  see  692 

28.  Attorney  readmitted  without  payment  of 
arrears  of  duty,  after  ceasing  to  practise 
for  five  years,  although  the  affidavit  did 
not  state  that  he  was  under  no  apprehen- 
sion of  complaint  against  him.  Ex  parte 
Sfniik,  Page  692 

99.  Attorney  readmitted  without  a  Term's 
iiotice  on  an  affidavit  that  for  the  last  year 
he  was  not  certificated  in  consequence  of 
the  negligence  of  his  agent  who  had  been 
instructed  to  take  out  Us  certificate.  Ex 
parte  Plattt.  692 

30.  The  Court  has  a  summary  jurisdiction 
over  matters  in  difference  between  attor- 
nies  and  their  clerks,  and  therefore,  where 
a  clerk  misconducted  himself  and  left  the 
service  of  the  attorney  to  whom  he  was 
articled  at  the  end  of  a  year  and  a  half, 
and  the  latter  refiised  to  take  him  back  in 
consequence  of  his  previous  misconduct, 
Uie  Court  referred  it  to  the  master,  who 
decnded,  that  a  portion  of  the  premium 
should  be  returned :  and  this  decision  was 
affirmed  by  the  Court,  though  the  point  in 
question  had  been  decided  otherwise  in  a 
suit  in  the  Exchequer.  Ex  parte  Fhher.  694 

31.  An  attorney  who  had  taken  out  his  cer- 
tificate for  one  year,  but  had  never  prac- 
tised afterwards,  was  held  entitled  to  be 
readmitted  without  fine.    Ex  parte  Davis. 

729 

32.  The  Court  will  not  on  the  last  day  of 
Term  stay  proceedings,  nor  quash  a  rule 
niti  for  an  attorney  to  answer  the  matters 
of  an  affidavit,  or  hear  cause  shewn  against 
such  latter  motion.  Baily  v.  Jones.      744 

BAIL. 

SeeBAU^'Bovn.    Bail-Court.    Bail- 
Piece.  Attachment  1—2.  Trial. 

1.  Notice  of  Bail  must  correctly  describe  the 
bail,  and  where  one  of  the  bail  was  de- 
scribed as  housekeeper  and  it  turned  out 
that  his  father  was  occupier.  Court  would 
not  permit  him  to  justify ;  but  time  was 
granted  to  add  and  justify  another  bail,  an 
i^davit  being  afterwards  produced  repel- 
ling all  intention  to  mislead.  Cohnanr. 
Roberts,  88 

2.  Misnomer  in  recognizance  and  notice  of 
bail,  as  calling  one  of  the  bail  Frances  for 
Francis,  is  a  ground  of  rejection  in  C.  P. 

88  {a) 

3*  Notice  of  bail  residing  at  Liverpool  is  too 

general,  but  time  allowed.    Jackson's  bail. 

492 


4.  So  it  is  insoffident  to  describe  bidl  of 
Leeds f  LancaMter^  Leioegtety  Ac.  bnt  time 
allowed.    Anon.  Page  492,  note 

5.  ITaApor/AjreneraUy  is  not  a  sufficient  des- 
cription, nor  Storey  Cottage,  Kent  Rtai. 
Amm.  493 

6.  But  bail  allowed  to  jnstify  where  described 
of  Z<<mc«Mfer  generally,  because  the  plain- 
tiff had  had  time  for  enquiry.  WdUs 
bail.  <&•  note 

7.  A  misdescription  of  the  nnmber  of  the 
house  in  which  the  bail  reddes  is  n  groond 
of  rejection,  but  time  allowed.  ih. 

8.  Notice  of  bail  residing  in  CaaKnon  Strett 
Road,  which  is  nearty  a  mile  in  length, 
without  giving  any  number  of  the  house, 
held  sufficient,  when  it  was  sworn  that  the 
plaintiff  had  found  the  bail  ao  aa  to  serve 
him  with  process.    Taykn^shtSL         503 

9.  Afidmnt  tf  service  of  notice  of  bidl  by 
leaving  it  at  chambers  of  plaintiff 's  attor- 
ney insufficient  where  no  ackiunrledgment 
of  recdpt    Joneit  bail.  294 

10.  If  notice  cannot  be  personally  strred  at 
at  attorney's  office,  it  is  sufficient  if  a  copy 
has  been  stuck  up  at  the  K.  B.  Office,  and 
a  copy  put  through  the  door  of  tiie  attor- 
ney's chambers.     Anon,  Hh.  («) 

11.  Notice  of  justification  of  ^LJI/.'s  bail  is 
insufficient  notice  for  L*  M.  the  yonnger. 

88(«) 

12.  Notice'  of  justifying  bul  in  person  must 
be  served  before  1 1  o'clock  in  the  forenoon 
oi  the  day  in  which  the  notice  must  be 
served,  except  in  case  of  an  order  for  fur- 
ther time,  when  the  notice  may  be  served 
before  3  in  the  afternoon  of  the  day  on 
which  the  order  is  granted ;  and  the  efi>- 
davit  ^  ^ffoice  must  spedfy  ^at  it  was  so 
served.    Reg.  7Vm.  59  Geo.  3.  756. 

13.  Exception  to  &»/.->Where  plaintiff  took 
an  assignment  of  the  bail-bond,  and  after- 
wards gave  notice  of  exception  to  tiie  bul 
without  entering  it,  hdd  that  pluntiff's 
irregularity  in  not  entering  an  exception 
was  not  waived  by  defendant's  having 
given  two  notices  of  justification,  under 
one  of  which  the  bail  justified;  and 
therefore  held  that  proceedings  should  be 
stayed,  but  the  bail-bond  was  not  to  be 
delivened  up  to  be  cancelled.  Hodtony. 
Garrett.  174 

14.  In  C.  P.  notice  of  justification  of  bail  is 
waiver  as  between  the  parties  of  a  neglect 
to  give  notice  of  exception,  tiiough  it  is 
not  waiver  so  as  to  support  rule  to  bring 
in  the  body.  •&• 

15.  Where  bail  were  excepted  toinvacatiotty 
and  defendant  gave  four  days'  notice  of 
justification  for  the  first  day  of  Hikiry 
Term,  but  two  days  before  that  time  gave 
notice  of  added bdl;  held  that  tiie  latter 
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bail  were  entitled  to  justify.  Hwe  v.  Bar- 
ker.  Page  4 

16.  Notice  of  exception  to  bul  entitled  in  a 
wrong  Court  is  a  nullity.    .^4fum,  375 

17.  If  a  sheriff 's  officer  be  put  in  as  bail,  the 
plaintiff  must  except  to  the  bail,  and  can- 
not proceed  as  if  die  matter  were  a  mere 
nullity.  713 

18.  Attachment  against  the  sheriff  set  aside 
on  the  ground  that  the  notice  of  exception 
to  bul  was  not  entitled  in  the  cause; 
though  the  notice  was  served  upon  the  de- 
fendant's attorney  at  the  same  time  with 
the  declaration.  Rex  v.  Sheriff  of  Middle- 
sex. 741. 


19.  Notice  of  jwti/lcatioH  of  three  persons 
as  bail  held  regular,  and  the  bail  justified. 
JeUv.  Douglas,  601 

20.  Two  days'  notice  of  justification  must 
be  given  m  the  case  of  added  bail,  and 
therefore  where  notice  was  giren  onMoHday 
for  Tuade^  (by  mistake  for  Wednesday), 
and  on  Wednesday  notice  was  given  for 
Thursday y  the  baU  were  rejected.  Mor- 
gam's  bul.  308 

21.  In  K.  B.  one  day's  notice  is  suffident 
where  bail  already  put  in  intend  to  justify, 
but  ofi/fr  in  C.  P.     Jlfor^an'«  bail.  308  (a) 

22.  Where  defendant  is  a  prisoner  notice  of 
justification  nuiy  be  given  by  a  new  attor- 
ney, without  an  order  for  changing  the  at- 
torney. Keysy,  Tavermer.  291 
And  see  the  King  v.  the  Sheriffs  of  London, 

329,  and  note 

23.  Notice  of  justification  must  contain  the 
names  and  in  general  the  addition  of  the 
bail,  but  defendant  allowed  to  amend. 
^^'#baU,  &c.  351 

24.  Bail  described  as  of  three  different  places 
in  three  notices  of  justification,  rejected. 
Proteu^s  bail.  493 

25.  Gentieman  is  a  sufficient  description  for  a 
cleik  in  the  Custom*house,  or  for  a  school- 
master: but  a  servant  must  not  be  des- 
cribed as  a  gentieman.    ^tun.    494,  not^ 

26.  Shopkeeper  held  an  insufficient  adcfition, 
where  bail  had  been  before  described  as  a 
grocer,  and  there  were  other  circumstances 
of  suspicion,    ^non,  494,  note 

27.  Christian  names  of  biul  must  be  inserted 
in  the  notice  of  justification  as  well  as  no- 
tice of  bail.     Taylor  v.  Halliburton,         ib, 

28.  It  is  a  good  ground  of  rejection,  that  one 
of  the  bfdl  is  described  in  the  notice  of 
justification  as  the  bail  put  in  before,  and 
is  described  by  a  different  Christian  name 
from  that  which  was  before  given.    Anon. 

ib. 

29.  Notice  of  bail  named  Lloyd,  with  double 
L,  and  in  affidavit  of  justification  with  a 
single  L,  time  allowed  to  amend.  fFUU- 
An^fbaiL  ib. 


30.  Service  rf  notice  of  just^icttHon  by  leav- 
ing it  at  chamber  of  plaintiff's  attorney,  no 
person  being  therein,  is  bad;  but  a  sub- 
sequent acknowledgment  wUl  make  the 
sendee  snfficient  ^SowMilcrf'/ bail.  Page  77 

31.  Notice  was  served  by  leaving  it  at  of- 
fice of  plaintiff's  attorney,  wlio  returned 
it  the  next  day,  saying  lie  should  not  ac- 
cept the  notice,  because  he  had  taken  an 
assignment  of  the  bail-bond ;  thisacknow- 
ledji^ent  was  held  suffident.  Bailey  y. 
Davy.  ib.  note  (6) 

32.  Service  with  any  person  belonging  to 
place  entered  in  Master's  book  as  red- 
dence  of  attorney  suffident.      ib,  note  (a) 

39.  Sendee  must  be  made  in  K.  B.  before  10 
at  night,  in  C.  P.  before  9.  id.  ibm 

Si.  Notice  of  justification  must  be  person- 
ally served  on  plaintiff's  attorney  or  clerk 
or  servant  at  office,  and  affidaHt  that  door 
was  shut  and  notice  left  before  10  at  night, 
not  suffident.    fimtler*»  bail.  78 

35.  S.  P.  and  endeavour  to  obtain  acknow- 
ledgment held  insuffident.    HalFs  bail.  79 

36.  Affidavit  of  service  of  notice  of  justifi- 
cation by  leaving  it  at  attorney's  office, 
and  stating  acknowledgment  of  recdpt, 
but  not  shewing  by  whom,  not  suffident, 
but  bail  allow^  to  justify  conditionally. 
Jameson*  8  bail.  100 

37.  Two  notices  of  justification,  one  being 
of  added  bail,  the  affidant  of  service  did 
not  designate  which  of  the  notices  had 
been  served  on  plaintiff's  attorney;  hdd 
that  the  affidavit  was  defective,  and  must 
be  amended  and  resworn  before  the  bul 
could  justify.     Yates* s  bail.  4S 

38.  Though  two  notices  are  given  by  differ- 
ent attorneys  of  two  different  sets  of  bail, 
and  bail  put  in  by  the  sheriff  have  already 
justified,  defendant  is  entitied  to  have 
his  bail  justify  and  be  allowed.  Wheeler 
V.  Rankin.  81 


i 


39.  Time  given,  when,  BaU,  after  consent- 
ing to  be  put  in,  becoming  insolvent,  time 
allowed  to  add  another.  Dixon  v.  Ckarhe^ 
S.  P.  Where  bail  after  promise  to  justify 
became  insolvent,  time  allowed*  AyimCs 
baU.  3,  4 

40.  Time  in  general  allowed  where  justifica^ 
tion  prevented  by  subsequent  insolvency 
or  bankruptcy.  2  (6) 

41.  But  not  where  baU  rejected  from  per- 
sonal insuffidency.  ih% 

42.  Bail  ceasing  to  be  hooekeeper,  time 
aUowed  to  add  another.    Anon,  6 

43.  Defendant  is  bound  to  know  the  ciicum* 
stances  of  his  bail,  and  where  notice  had 
been  given  of  One  baU  who  was  notoriously 
not  a  housekeeper.  Court  refused  time  to 
add  and  justify  another.    Hvud  v*  Haines. 

7 

44.  One  of  the  b^ail  bdng  an  attpmey^  time 
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WM  refused  to  add  and  justify  another. 
Gwrge  r.  Banuley,  Page  8 

45.  lime  given  to  correct  nustakes  in  affi- 
davit of  service  of  notice  of  justification 
where  bail  not  opposed.   I/ayward't  \m\, 

24 

46.  Time  in  general  allowed  to  correct  error 
in  notice  of  justification,  or  notice  of  bail 
or  jurat  of  bail-piece.  ^,  note  (6) 

47 i  Four  days  time  given  to  correct  mistake 
in  bail-piece,  which  omitted  to  state  that 
bail  were  taken  before  a  commissioner. 
'SMunofu't  bail.  9 

48*  Time  given  to  correct  jurat  of  bail-piecc 
in  place  where  sworn.  Simmons  v.  Mor- 
gau.  10 

49.  Jurat  of  bail-piece  omitting  to  state 
place  of  swearing,  time  given  to  amend. 
IVebtter't  baU.  10 

50.  Tune  given  to  add  and  justify  another 
bail  where  one  of  bail  taken  in  country  af- 
terwards became  bankrupt,    yinon,        1 1 

51.  Where  Court  gave  time  till  a  particular 
day  to  add  and  justify  bail,  and  the  bail 
did  not  attend  on  that  day,  he  cannot  jus- 
tifv  on  a  subsequent  day  without  a  fresh 
rule.     Cartels  bail.  42 

52*  Motion  for  time  to  justify  must  be  sup . 
ported  by  affidavit  of  fact,  in  excuse  of  bail 
not  attending.  2  {h) 

53.  Affidavit  of  lime,  on  ground  of  bail  not 
attending,  must  state  consent  of  party  to 
become  ImuI.  ib. 

54.  Time  not  allowed  to  correct  misnomer  in 
notice  of  justification  by  habeas  corpus, 
Ruffard^s  bail.  7(3 

55.  Time  allowed  where  property  insuffici- 
ent    Farden  v.  JVilstm,  287 

56.  Time  allowed  to  inquire,  where  bail  told 
plaintifif  that  he  would  not  justify.        289 

57.  Bail,  of  whom  notice  had  been  given, 
having  been  rejected  in  another  cause  on 
the  day  on  which  they  were  to  justify, 
were  not  offered  for  justification  according 
to  the  notice,  and  on  next  day  defendant 
applied  for  time  to  add  and  justify,  and  to 
stay  proceedings  against  the  bail  below. 
Bat  the  Court  refused  the  motion,  because 
the  plaintiff  could  not  be  aware  of  such 
proceeding.     Jf'atson  v.  llinton.  290 

58.  Affidavit  for  time  to  add  and  justify  on 
ground  of  bail  not  attending,  must  static 
that  he  had  promised  to  become  bail,  and 
that  deponent  believed  him    competent 
WesVs  bail.  292 

59.  Time  allowed  where  affidavit  of  justifi- 
cation (lid  not  state  the  degree  of  the 
bail.    Anun,  ib. 

60.  So  time  allowed  for  defect  in  jurat  or 
for  trifling  misnomer  in  notice,  &c. 

495  and  note,  351  (/?) 

61.  In  case  of  bail  by  habeas  cinrpus,  or  writ 
of  error,  time  to  justify  is  not  in  general 
allowed  for  amending  defect  in  notice  of 


bul,  or  on  account  of  the  delay,    Darcft 
baU,  and  Atkins's  baiL  Page  76  \a) 


62.  Opposition,  examination,  andr^ectiem, — 
BaU  cannot  be  questioned  after  they  have 
justified,  and  mistake  of  counsel  in  not  op- 
posing them  when  the  name  is  called  over 
is  not  a  ground  for  requiring  the  bail  to 
come  up  again.    Butter's  bail.  83 

63.  Bail  admitting  he  had  been  bankrupt, 
and  had  been  arrested  seveml  times  but 
did  not  know  how  often,  rejected,  and  no 
time  allowed.     Bawlins's  biil.       ^  3 

64.  Bail  rejected,  who  had  been  bail  mother 
actions,  but  did  not  know  how  often. 

»(4) 

65.  Bankruptcy  after  certificate  obtained,  is 
not  a  ground  of  rejection.  Smith  v.  Roberts. 

9 
6^.  Discharge  under  Insolvent  Act  disquali- 
fies. Smith  V.  Roberts,  9 
Curtis  V.  Smit/t,  116 
G7.  Bankruptcy,  withor.t  certificate,  or  se- 
eond  bankruptcy  where  15^.  in  the  pound 
have  not  been  paid  under  the  first,  is  a 
ground  of  rejection.                              9  {h) 

68.  Person  once  rejected  cannot  be  Inil 
though  his  circumstances  have  changed. 
Sneirs\mi,  82,  and  676 

69.  Held  that  bail  cannot  justify  in  respect 
of  property  abroad.    Levy's  bail.         285 

70.  Semb,  that  a  British  subject  readent  in 
this  country  may  justify  though  bis  proper- 
ty be  abroad.  S86,  note 

71.  Bail  justified  where  part  of  his  property 
was  duly  expected  in  a  ship  from  Butnos 
Ayres,  the  bill  of  lading  having  arrived* 
H'elsfbrd's  bul.  ib. 

72.  Bail  rejected  who  had  been  bail  to  the 
sheriff  in  a  former  action,  and  had  not 
been  excepted  to,  his  property  not  bang 
sufficient  for  both  actions:  but  time  al- 
lowed,     rardeti  v.  ITilson.  287 

73.  It  is  no  objection  to  bail  that  he  is  one  of 
the  indorsers  of  the  bill  of  exchange  on 
which  the  action  is  brought.  llitchdFs 
bail,  287.    Stevens' s  hi^X,  305 

74.  Bail  cannot  justify  as  a  housekeeper  in 
respect  of  a  house  which  he  has  hired,  but 
which  he  is  pre^'cnted  from  occupying  by 
illness  in  the  family  of  the  late  tenant, 
and  time  should  be  obtained.    Bald's  bail. 

288 

75.  Bail  who  had  rcccntiy  been  bankrupt 
and  obtained  his  certificate,  but  did  not 
know  whether  his  estate  had  paid  any  di- 
vidend, not  permitted  to  justify.  Pro- 
bait's  bail.  ib, 

76.  Biul  rejected  who  could  not  say  whether, 
during  the  interval  of  his  bankruptcy  and 
certificate,  he  had  or  had.  not  justified, 

•    BennetVshdAX,  289 

77.  Where  defendant  is  a  prisoner,  notice 
of  justification  may  be  given  by  a  new  at- 
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torney,  without  an  order  for  chaoging  the 
attorney.  Ktt/s  v   Tavernier*        Page  291 

78.  Bail  rejected  who  had  compounded  with 
his  creditors  and  afterwards  become  bank- 
rupt, and  had  not  paid  lbs,  in  the  pound. 
mide'shB\\.  293 

79.  It  is  no  objection  to  btul  that  he  is  lia- 
ble as  indorser  of  the  bill  of  exchange  on 
which  the  action  is  brought.  Stevens's  bail 

305 

80.  In  bail  by  affidavit  in  this  Court,  it  need 
not  be  stated  in  the  affidavit  of  justification 
that  thev  are  worth  double  the  debt  sworn 
to  in  addition  to  their  liability  in  other 
causes.  Steveius  bail.  i^. 
yJtwaod  V.  Emery,                              306  (a) 

81.  Semb,  that  this  is  also  unnecessary  in 
C.  P,    Reid  V.  Comfoot»  ib, 

82.  yJliter  in  Exchequer  where  affidavit  must 
state  that  bail  are  sufficient  for  all  the  ac- 
tionp.     Anon*  tb. 

83.  Bail,  after  having  passed,  may  be  reject- 
ed before  the  rule  for  the  allowance  is 
drawn  up,  if  sufficient  cause  be  shewn,  as  if 
bail,  are  afterwards  rejected  in  another  ac- 
tion.    Water ftouse*s  bail.  307,  and  see  676 

84.  Bail  rejected  in  this  Court,  it  appeariug 
that  one  of  them  had  been  before  rejected 
in  the  Palace  Court.    Monk*sh&{\,       676 

85.  It  is  no  objection  of  bjul  that  they  are 
indemnified  by  sheriflTs  officer.  Chick's 
bail.  714,  note 

86.  An  attorney  who  had  not  practised  for 
six  years,  justified  as  bail.    Anon.  East  T. 

id. 

87.  An  attorney  may  be  put  in  as  bail,  but 
cannot  justify.     Atum*  Trin,  T.  id, 

88.  An  attorney  is  liable  to  an  action  on  his 
recognizance  of  bail,  though  contrary  to 
the  rule  of  Court  that  he  thould  be  bail  at 
all;  but  he  is  nevertheless  entitled  to  his 
privilege  to  be  sued  as  an  attorney.  Har- 
per  V-  Tahourdin.  id. 

89.  Bailr^rejected  for  not  paying  arrears  of 
king's  taxes,  though  in  a  condition  to  pay 
them.    Lewis  v.  Thompson.  309 

90^  Where  bail  had  been  in  the  habit  of 
having  time  of  payment  of  taxes  post- 
poned, and  his  property  was  sufficient, 
time  was  given  in  order  iJiat  he  might  pay 
taxes  and  produce  the  receipts  on  coming 
up  again.  Spurdensv.  Mahomy,        309  {a) 

91.  Bail  ztXiTiOt  justify  as  housekeeper  in  re- 
spect of  occupation  of  tap  connected  with 
a  tavern,  the  licen^  being  taken  out  in  the 
name  of  tavern  keeper.     WiaiAer*s  bail. 

316 

9S.  bail  below  may  put  in  bailabove,  or  may 
justify  by  their  Own  attorney  without  an 
order  for  changing  the  attorney.  The 
King  V.  Sherds  ofLondqn, 

291,  329,  and  note 

93.  Bail  cannot  justify  as  a  housekeeper 
though  he  occupy  every  room  in  the  house 


except  one,  which  is  rewrved  Utr  hm 

lord,  who  pays  all  the  taxci.  Simdt'i  hmi. 

94.  Bail  rejected  who  had  rtmM  «  Ujw^ 
and  underlet  the  same  to  ansthcr  vW/  ftwC 
the  taxes  and  let  the  first  floor  Ur  the  iitJi, 
but  whom  the  Undlord  wovM  wa  ^y#yt 
as  tenant,  and  therefore  he  pdd  tW  ivM 
rent  to  the  bail,  who  paid  it  to  Che  hmt- 
lord.  i/^ 

95.  Where  in  bail  by  affidavit  the rr  Jf 

the  bail  were  omitted  in  the  notice  of  yut- 
tification^  through  neglect  of  afnt  i* 
country,  two  days*  notice  were  giren,  tm 
omission  not  appearing  to  hare  beep  tmad^ 
for  the  purpose  of  delay.    Jefiy$  htH. 

96.  In  bail  by  affidavit,  where  time  wee  $iw4!u 
to  answer  affidavit  on  the  part  of  the  platn^ 
tiff,  that  bail  was  prisoner  for  debt ;  hHd 
that  defendant  could  not  justify  fnth  bft3l 
before  affidavit  was  answered.  Green  r. 
Hartley.  354 

97.  Leave  granted  to  put  in  fresh  bail  when 
.    plaintiff  has  been  allowed  time  to  inqoire 

into  their  sufficiency.  Anon.  354  (a) 

98.  Where  two  days*  time  to  justify  is  given, 
if  bail  are  not  justified  on  the  last  of  the 
two  days  an  attachment  may  issue  on  that 
day.     Thon^Mon*s  hfah  S51 

99.  Rule  for  allowance  of  bail  discharged 
with  costs  to  be  paid  by  defendant,  on  affi- 
davit that  the  bail  had  perjured  himself  on 
his  justification,  in  swearing  that  an  action 
in  which  fie  had  been  bail  had  been  com- 
promised.    Brmvnv,  Gillies.  373 

100.  When  bail  are  opposed,  an  affidavit  of 
their  insufficiency  cannot  be  produced  after 
questions  have  been  put  to  them. 

Anon,  874  (a) 

101.  Affidavits  contaimng  general  slanderous 
statements  injurious  to  the  character  of 
the  bail,  cannot  be  received.  Sanderson's 
bail.  676 

102.  Bail  by  affidavit  not  allowed  to  justify  on 
plaintiff's  producing  an  affidavit  of  decla- 
rations they  had  made  of  their  insufficien- 
cy.    Anon,  cl, 

103.  Affidavit  allowed  to  pass  conditionally, 
where  the  deponent  was  described  as  agent 
for  plaintiff,  instead  of  agent  for  defen- 
dant. 496,  note 

104.  Although  added  bail  hare  been  rejected, 
they  are  competent  to  render,  and  an  at- 
tachment afterwards  moved  for  is  irregu- 
lar. The  King  v.  Sheriffs  of  Middlesea-. 
Cooper  v.  Jagget,  446 

105.  Costs  of  opposition.  There  must  be 
three  notices  of  jtutificaHm^  and  •  tnoo 
changes  of  bail  to  entitie  plaintiff  to  insist 
on  deposit  of  costs  of  oppoatiim.  before 

i  the  bsul  justify*  Mercer  y*  Ssasky,      .   658 

106.  Costs  of  former  opposition  allowed 
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when  there  had  been  three  notices  and 
two  changes  of  baU.  Thompumy.Datiit, 

Page  658,  note 

]07«  Costs  of  prior  oppositions  not  allowed 
though  there  had  been  three  notices  of 
justification,  if  one  of  the  notices  was  of 
bail  pntin  ncrely  for  the  purpose  of  a  ren- 
der.    WiUmv^Kinerley.  id^ih, 

108.  Slat  4S  0«  t«  c.  46.  authorizing  the 
Justifying  bail  in  vacation^  in  an  arrest 
Upon  metm  procefs,  does  not  extend  to  a 
person  in  cuatody  on  a  kabtat  corjnu,  re- 
moring  the  cause  from  the  Mayor's  Court 
intoILB.  Sitery.SmiiJL  44 

109*  But  although  three  notices  were  giren 
of  the  same  bail  to  justify  in  vacation  Wore 
(ffifferent  Judges,  and  the  pliuntiff  had  in- 
curred the  expense  of  thrae  oppositions, 
yet  upon  their  appearing  to  justify  on  a 
fomrth  notice,  the  Courtwould  not  compel 
the  payment  of  the  costs  of  the  opposition 
as  the  bail  justified,  though  the  Court 
afterwards  referred  the  matter  to  the  nuis- 
Ur  on  an  ^>plication  against  the  attorney 
lor  vexatious  proeeedingB.  Steer  v.  Smiths 

44—80 


110*  CommiimaU  •f  iaiL  Bui  oil  coming 
op  to  yatHifff  paHy  of  gross  prevarication, 
maybe  committed  to  custody  of  marshal. 
CmrHs  v.  Smithm  116 


111.  JUkummet  of  bail  way  Be  set  udd/e  under 
chcumstawees  of  gross  imposition  and 
firaudonpartofbail.    Qmddy,  Berry. 

Page  143 

lis.  Where  bail  described  himself  as  having 

<  property  to  gmt  extent,  and  Court  di- 
rected inqmry  which  bail  eluded  by. run- 
ning away>  Courtwould  not  permit  nile  for 
•IhmaDce  of  bail  to  be  entitied  of  term 
baU  came;up  to  justify,  andaj^Ucation  was 
.  dischaigedwith  costs.    Market  v.  Chrdon* 

181 

113.  Where  bail.are  afterwards  rejected  in 
other  causes  allowance  will  be  set  aside, 

144 

114  C.  P.  will  not  set  aside  allowance  of 

ibailyOatfaegrainnd  that  they  have  sworn 

to  a  Alse  account  of  their  proper^. with- 

o«t  privity  o£  defendant  or  his  attorney. 

116  (a),.  143  (a) 

U5.  MTheve.the  xsle  for  the  allowance  of 
..hail  was  dudutfgad  on  account  of  peijury 
^an  'One  of  the  &1, .  and  pending  the  mo- 
lion  for  setting  aade  the  alkmrance,  the 
oail  rendered :  Held,  that  defiendant  might 
proceed  on  the  bail  bond.    Brown  v.  Gil- 
.  lEcff.  496,.  note 

Ufi*  A»eadMidb..oannot  issue  after  service 
:  of  the;cmleifor  .>the-  allowance  of  bml  on 
-ite  gg—idihattttia  plaintiff  was  called  by 
■*%  wnin§m»mtia  4h»notig)aof  baO,  but  the 


rule  for  the  allowance  should  be  first  set 
aside.  Page  575 


117.  LiaUliiy  of  baU.  Bail  cannot  be  tahea 
on  capiat  ad  tatitfademdttm  in  C.  P.  akter 
in  K.  B.  191 

1  Id.  Bail  are  discharged  if  plaintiff  does  not 
declare  in  time,  and  obtains  no  rule  for 
time  to  declare.  281,  note 

119.  Variance  between  affidavit  and  dedan- 
tion,  tiie  affidavit  being  on  a  bill  for 
h^L  Us,  Sd,  the  dedarstion  for  bfl  Hvrety 
17  MotUf  6  denierSf  no  ground  for  discharg- 
ing baiL     Oaald  v.  L^ette.  659 

BAIL-BOND. 
See  Attachmbnt.    CoMPsmviT  ad  Diem. 

1.  Affidavit  to  set  aode  proceedings  on  the 
bail-bond  alter  notice  of  render  had  been 
given,  must  state  that  the  application  is 
made  bona  fide  on  behalf  of  the  bail,  bat 
tiine  given  for  producing  fozther  affidavit 
Merryman  v.  QuOble.  127 

2.  No  risle  shall  be  drawn  up  for  setting  aside 
attachment  regularly  obtained  against  she- 
riff for  not  farinjpng  in  the  body  or  for  stay- 
ing proceecUngs  regulariy  commenced  on 
assignment  of  bail-l^nd,  unless  application 
for  such  rule  shall,  if  made  on  part  of  de- 
fiendant,  be  giiounded  on  an  aMavit  of 
merits,  or  if  made  on  part  of  sheriff,  or 
bul,  or  officer  of  shenff,  at  Ids  or  ^idr 
own  expence,  and  finr  his  or  their  indem- 
nity, and  without  collusion  with  defendant. 

128  (0)- 

S.  On  notice  of  render  given  lo  {M^  or 

his  attorney,  all  forther  proceedings  agunst 

bail  are  to  cease.  ti. 

4.  Where  pUantiff  took  an  assignment  of  the 
bail-bond,  and  afterwards  gave  notice  of 
exception  to  the  bail  without  entering  it, 
held  that  plaintiff's  Irregularity  in  not  cn^ 
teriag  an  exception  was  not  waived  1^  de- 
fendant's having  given  two  notices  of  jus- 
tification, imder  one  of  whiclt  the  bail  jus- 
fied,  and  therefore  held  that  |ffoceedings 
should  he  stayed,  but  the  inul-bend  wis 
not  to  be  deHvered  up  to  be  cancelled. 
H'idmnty,  Garrett,  174 

5.  Defendant  who  has  rendered  ia  entitled  to 
take  out  of  Court  money  deponted  in  lieu 
of  bail-bond.  145 

6.  The  Court  will  notatavproceediogs  on  a 
bail-bond  x)n  payment  of  coats.where  a  trial 

'has  been  lost,  except  on  the  terms  of  the 

.  bond's  standing  as  a  security  ;  and  ^jtuere 

whether  the  same  practice  woodd  .not  now 

prevail  in  case  of  an  attachment.    PMlUpi 

y,  ^hUeieady270.    Niagy.Gray. 

m  («) 

7.  fixplanation  *of  terms  *^  losing  a  trial," 
aad  ^*  bail-b^  standing  aa.  a..8ecurity-" 
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8.  After  judgment  against  the  principal, 
where  bail-bond  stands  as  a  security,  the 
b«ul  are  entitled  to  a  rule  to  plead  and  de- 
mand of  a  plea  before  judgment  against 
them.  Page  270 

9.  AVhere  on  setting  aside  proceedings  on  a 
bail-bond  pluntiff  seeks  to  have  the  bail- 
bond  stand  as  a  security,  he  must  shew 

•  that  he  used  due  means  to  expedite  the 
cause,  and  that  he  declared  as  soon  as  was 
in  his  power.  P»ge  271  (a) 

10.  Where  the  assignee  of  a  bail-bond 
brought  separate  actions  thereon  without 
sufficient  reason  for  bringing  several  ac- 
tions, the  Ck)urt  stayed  the  proceedings 
against  the  bail  on  payment  of  the  costs 
of  one  action.    Key  v.  Hill.  S37 

11.  Held  in  C,  P.  that  where  seveml  actions 
are  brought  on  bwl-bond,  the  Court  will 
not  stay  proceedings  in  one  action  ext  ept 
on  payment  of  the  costs  of  all.   338,  ncne 

12.  Proceedings  on  bail-bond  stayed  where 
bail  had  justified,  and  where  no  trial  had 
been  lost,  and  the  Court  would  not  impose 
the  terms  of  accepting  a  declaration, 
pleading  issuably,  and  taking  short  notice 
of  trial.    The  Awfi  v.  The  5A«ri^*  of  Zon- 

13.  The  bail-bond  is  to  stand  as  a  secunty 
where  a  trial  has  been  lost,  and  therefore 
where  one  defendant  was  arrested  on  a  la- 
titat returnable  in  HVUiry  Term  and  the 
oth  "  m  an  aUa&  writ  returnable  in  Easter 
Term,  and  if  bail  above  l^id  been  duly 
perfected,  the  plaintiff  mifnt  have  tried 
the  cause  at  the  last  Sittings  in  Hilary 
Term :  Held  that  the  bail-bond  must  stand 
as  a  security.   The  ATtu^  v.  The  A'Acrt^  of 

London*  3?^ 

14.  On  motion  to  stay  proceedings  on  a  bail- 
bond,  where  an  affidavit  of  merits  is  pro- 
duced, it  is  not  necessary)  to  state  on 
whose  behalf  the  motion  is  made.  Belly. 
Tayhr.  572,  and  see  721 

15.  Regular  proceedings  on  the  bail-bond 
cannot  be  set  aside  where  the  motion  is 
made  on  behalf  of  the  defendant  without 
a|&davit  of  merits,  although  the  plaintiff 
had  opposed  the  justification  of  bail  and 
received  the  costs  of  opposition.  Hiltmi 
V.  Jackson,  ^^^ 

16.  Where  an  attachment  issued  against  the 
sheriff  for  not  taking  a  bail-bond,  the 
Court,  on  motion  of  the  defendant,  refused 
to  set  aside  the  attachment  on  any  terms ; 
but  upon  an  affidavit  of  merits  they  let 
him  in  to  defend,  ordering  the  attachment 
to  stand  as  a  security.  Turnbuil  v.  More- 
t6n.  721 

17.  Bond  given  by  M.  P.  under  4  Gco»  3.  c 
33,  not  directed  to  be  delivered  up  on  mo- 
tion on  ground  of  defendant's  bankruptcy 
and  certificate.     Hunter  v.  Campbell.  731 

8  F 


BAIL  COURT. 

i  1.  Bail  Court  now  held  in  Duchy  Chamber 
under  57  Geo,  3.  ell.  Page  1  («; 

>  2.  Bail  formerly  justified  at  Serjeants'  Inn 
i  Hall  from  half  past  8  till  10,  but  such  sit- 
j  tings  at  Serjeants'  Inn  afterwards  discon- 
[      tinued.  Page  2,  note 

I  3.  Bail  intended  for  justification  must  now 
be  in  Westminster  Hall  by  half  past  9, 
and  bail  muist  be  ready  and  papers  deliver- 
ed to  counsel  before  10.  id. 

BAIL-PIKCE. 

1.  Bail-piece  is  niado  out  by  defendant's  at- 
torney on  lialf-crown  stamp,  and  should 
be  entitied  of  Court  and  Term,  and  state 
the  county  into  which  the  writ  issued  and 
the.  names  of  the  parties,  and  the  names 
and  additions  of  the  bail  and  the  sum  sworn 
to,  and  the  djiy  it  was  taken,  and  the  per- 
son before  whom  acknowledged.  79 

2.  Hail  put  in  in  county  where  defendant  is 
arrested  on  a  testatum  caputs  Is  not  a  nul- 
lity, if  county  from  wliich  testatum  issued 
appear  in  margin  of  bail-piece.         79  {a) 

BAILIFF. 

See  Sheuiff,  19,  20,  21. 
I 

BANKRUPTCY. 
!     See  Security  for  Costs.  Sheriff,  3. 

1 .  Cognovit,  give!!  in  an  action  for  a  debt,  in- 
terest, and  costs,  incurred  after  a  secret 
act  of  bankruptcy,  is  discharged  by  bank- 
ruptcy and  certiticate.  Vansandon  v.  Cors- 
bit.  16 

2.  Where  debt  exists  before  bankruptcy,  the 
interest  and  costs,  even  of  a  writ  of  error, 
accruing  afterwards,  are  discharged  as  well 
as  the  debt ;  but  where  demand  is  for  da- 
mages, certificate  is  no  bar.  16  («) 

3.  General  plea  of  bankruptcy  must  be  de- 
livered and  not  filed;  but  on  affidavit  of 
merits,  Court  set  aside  judgment  signed 
for  want  of  plea  on  terms.  Henderson  v. 
Sanson,  •  225 

4.  Bankruptcy  of  plaintiff  is  a  good  bar  to  an 
action.  276,  note 

5.  Where  an  action  is  brought,  and  defend- 
ant arrested  in  the  name  of  a  bankrupt  by 
assignee,  he  cannot  be  again  arrested  at 
the  suit  of  assignees  till  the  costs  are 
tailed  and  pftld.     Carter  v.  Hart.  276 

6.  Held  that  an  uncertificaed  bankrupt  suing 
for  the  benefit  of  his  assignees  may  be 
compelled  to  gfve  security  for  costs.  Sed 
quare,     ^.,  276,  not* 

BELL  OF  EXCHANGE. 
See  Promissory  Note. 

1.  The  rule  absoulute  for  computing  princi- 
pal andinterett  must  be  serr^on  defend- 


770  INDI 

But  Wfurc    juil)iniint    linnirJ.     Hank  of 

Fnglinul  V.  MUni.  PHgi.-  40(i 

Dmi'im  V.  Shd/orJ.  4'\i 

2.  Thescrviceof  aruleuii  tocniiiimtciirin- 
Dn  one  of  two  dcfeniUnU  is  innufiu'ii'Qt. 
riindt  V.  BigHtU.  4CE,  uutr 

3.  It  u  not  Dcceiury,  unlm  wlierc  a  pnrty 
is  to  be  brougtit  into  canteiopt,  to  shfw 
the  original  rnle,  when  a  ropy  U  served. 
Bdairi  t.  Peullney.  i',,  aotf 

A.  No  notice  is  necetaaiy  in  K,  B.  brrore  thv 

computing  principal  and  interest  on  n  bill 

of  eichange,  but  aliler  in  C.  P.     .iian. 

467,  nofr.' 

5.  After  judgment  by  defanlt,  the  Jutlgv'ii 
order  for  a  reference  to  compute,  &c. 
mn«t  be  Eerred  on  defendant ;  and  thongb 
he  p^d  put,  and  gave  a  bill  for  tlie  re- 
munderon  being  taken  in  execution,  tbe 
Conrt  aet  aride  tbc  proceedings,  on  the 
terms  of  bring&g-lio  action  a^inst  tlir 
plaint.     Dauimm  r.  •ftaifirrd.  4liK 

6.  The  defenddnt  muM  be  served  with  n  cojiy 
of  the  rule  to  compnte. 

7.  Bnt  where  a  bill  of  cichange  ia  referred  to 
the  Masl?r  to  compute  prinfipal  and  in- 
terest, the  plaintiff's  allomey  a  not  bound 
to  wrre  the  defendant  oith  notice  of  an 
appointment  for  taxing  of  coats  ;  the  de- 
fendant, if  he  wiaheslo  be  present,  niuKt 
take  out  a  rule  for  that  purpose.  Hatk- 
ficld  v.  KendaiL  693 

CAPIAS  AD  SATISFACIENDUM. 
1.  Defendant  digcharged  out  of  cugtody  on 
CO.  la.  on  ground  that  writ  recited  'prior 
fieri  facial  and  lery,  but  omitted  fit^Wa 
return ;  but  termi  imposed  of  bringing  no 
tkCtion  of  treapasi.  Wilim  r.  Kingtlen.  134 

CERTIORARI. 

1.  Where  a  defisndant,  indicted  at  the  Qatr- 
tCT  SesaioDB  for  a  conspiracy,  had  entered 
into  insufficient  recognizances  tii  Cake  his 
trial,  Held,  that  this  Court  on  a  removal 
by  ctrliorari  might  discharge  them  on  mo- 
lioa,  and  compel  him  to  enter  into  better 
securities.    The  A'litj  v.  Hooper.         491 

2.  The  Court  will  not  grant  a  eerrtornri  on 
behalf  of  the  defendant  to  remove  an  In- 
dictment from  the  Sessions,  on  an  attila- 
rit  that  difficult  points  of  law  might  arise. 
But  leave  vtm  given  to  renew  the  motion 
atchsmbers,  if  a  better  afBdaviE  could  be 
obCained.     The  King  v.  Harriioii.         571 

3.  CerHarmi  grealrd  to  remove  an  indicl- 
ment  from  the  Old  Bailey  where  the  de- 
fendant was  a  pubUc  officer,  and  lived  at 
GfeuoHfcr.     Ammi  ib.  note 

COGNOVIT. 
1.  CafiHtat  gnta  by  a  defendant  in  cMtody 


under  Mi-tm  process  valid,  though  no  at- 
torney be  present  on  Ma  behalf,  nnlesa 
adviiiitBire  iras  taken  of  his  situation.  Lh 
T.  Thuritaa.  Psm267 

•i.  Sami.  aiiltr 


.-.The  Cii....  

sijtned  upon  a  ivgtavx 


HCt  aside  judf^eit 
If  ^vcu  before  decla- 
ration. 26B  (a) 
4.  Leuvewill  begiven  to   file   a  bill  againX 
on  nttorne)'  niw''  jm  lunc,  where  judgment 
sl^cned  without  filin|r  n  bill.  it. 
J.  (Bgnmit  \a  a  waiver  of  objecUou  of  rom- 
mon  bail  not  baring  been  filed  by  plaialiff 

fi.  I  vgni-al  obtained  by   frsud   will  he  set 

(OMMITTITUR. 
Str  Attachment. 

I.  On  a  render  in  discharge  of  bail  the  am- 
iiiillilitr  is  mndcDiLtbythe  Jodge  and  sent 
with  tbe  defendant  to  the  K.  R.  prtsoi 
llie  entry  in  the  iMaT«bal's  book  is  msd 
by  the  clerk  of  the  papers.  TTie  Aeif  t 
Sheriff  i^Midiilaer.  3£< 

I.  Where  defendant  is  already  in  custody, 
and  is  sought  to  he  charged  in  a  new  action, 
ise  nmnutdtiir  is  entered  witli  thcclnt 
of  tbe  judgments.  364 

1.  Where  defendant  is  removed  by  jlofcni 
corpus  from  tbe  Fleet  prison  to  the  K.  B. 
no  comrailHlta  in  entered.  3£i 

COMMON. 


. .  In  an  acdon  on  tbe  ease  to 
common,  where  the  right  ia  alleg 
in  respect  of  a  messuage  and  land, 
necessary  for  the  plaintiiT  td  ]>r 
whole  of  sueh  allegation ;  and 
plaintiff  declared  upon  a  right  of  C 
in  respect  of  a  messuage  aiid  150 
land,  irith  tLe  appurtenances;  h 
the  declara^on  wag  divisible,  and  ] 
common  right  in  respect  of  tbe  L 
enough  to  entitle  him  to  a  ren 
tanla.     RicAttliv.  Salwty. 

!.  In  an  action  for  distmluDg  a 
plaintiff  must  prove  right  t6  fx 
of  common  us  that  alleged,  hut.m 
prove  same  title. 


I.  Flea  of  compeniil  ad  diem  ntuU  b«  ddinr- 
ed  and  nut  filed ;  and  if  it  be  Oed,  Judg- 
ment may  be  signed  for  want  of  a  plea. 
Rmiaeliv.  Ct.  ^1 

CONSCIENCE,  COURT  OF. 

■Sm  CotlET  OF  REQIICn'I. 
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CONSILIUM. 
It  U  not  necessary  lo  Hervescopy  of  tlic 
rnle  for  a  amiilium  upon  defendant's  attor- 
ney in  a  case  wbere  no  argomeat  i^ 
latended  j  anil  an  errooeous  copy  of  a  rule 
ia  to  be  considered  as  no  copy,  i/arrii  v. 
ff'kilechurch.  Page  7 1 B,  and  note 

CONSOLIDaTION. 

1.  Dedaratian  coatainiag  !)8  counts,  upon 
as  many  promissoiy  notes  Tor  1'-  each, 
cannot  be  consolidated  into  one  count. 
But  a  rule  vas  mode  for  striking  out  all 
tbe  counts  but  one,  and  giving  the  otlicr 
notes  in  evidence  under  the  account  stated. 
rurmachv.  Gmdry.  7I>S 

2.  Two  actions  for  treBpasses  on  tlir  BSiiit 
premises  at  different  times  conBOlidat^d, 
and  pUntiff  compelled  lo  pay  the  costs, 
v/xon.  1D9  (a] 

3.  ^Vlien  a  consolidation  rule  has  been  en- 
tered into,  tbouj{b  fresh  evidence  is  dis- 
covered, the  Court  will  not  permit  the 
plaintiff  to  try  the  other  actions.  Piitlrii 
V,  Pony.  709  (a) 

4.  Consolidation  nde  set  aside  on  the  ground 
of  the  absence  of  a  material  witness  at 
the  tnal,  on  bringing  the  money  into 
Court.  710,  note 


CONVICTION. 
See  Justices.     Pleadiko,  ^f. 

1.  Conviction  ouu  Cf»,  3.  c.  IJ.  foe  taking 
fish  without  consent  of  owner,  must  ex- 
pressly state  in  information  and  evidence 
that  prosecutioD  was  carried  on  at  instance 
and  on  behalf  of  owner  of  fishery,  and 
should  state  that  ofR'nce  vss  committed 
without  consent  of  owner,   llej-  v.  /Idhwh. 

147 

2.  Whether  it  is  sufficient  to  state  that  de- 
fendant look  severnl  fisb,  without  E[iecit}-' 
tag  the  number.  id.  ibid. 

3.  Whether  there  can  be  separate  convic- 
tions agunst  several  defendants,  where 
onlyoBC  joint  offence  has  been  committed. 

id.  ibid. 

i.  Whether  it  is  sufficient  to  state  in  the 
conviction,  that  a  witness  E^worn  on  behalf 
of  defendant  could  say  nothing  touching; 
the  matter  in  question  for  and  oti  behalf 
of  S)ud  defendant.  id.  ibi<l. 

a.  Whether  the  owner  of  the  fishery  mir>t 
notbe  theinformer  under  5  Ww.  3.  c.  14. 

fi.  Form  of  com-iction  on  5  Gm.  3.  c.  14.  S  a. 
for  taking  fish  in  a  private  fishery  in  in- 
closed ground,  not  being  a  park,£tc.     I'M 


I  7.  No  intendment  a 


D  be  made  in  favour  of 
to  get  rid  of  an  objec- 
tion in  point  of  form.  The  King  ».  IM~ 
man.  J'age  155 

S.  Error  in  form  no  grnund  for  criminal  in- 
formatiork  I1ie  AtiiC'  v.  Juilic-es  of  SM- 
fardahire.  319 

9.  Held  that  defendant  on  the  bearing  of  an 
information  against  him  Doder  the  game 
laws,  has  no  right  to  have  his  attorney 
present.  it. 


COPYRIGHT- 

1.  Copyright  is  not  forfrated  by  manuscript 

copies  of  the  work  baring  been  sold  before 
it  is  printed  and  published.  tVhilt  v. 
Gerock.  24 

2.  Declaration  on  54  Gn.  3.  c.  15G.  that 
pluntitf  was  author  oistboak  beingamu- 
sical  compo»tion  called  "  Captain  Wyke," 
is  supported  by  shewing  that  the  tune  w  ' 


Tunes."      TFIatc  v.  Gerack.  ib. 

3.  By  54  in».3.  c.  I.^tf-  the  author  of  abook 
and  his  Bs^gnce  have  the  sole  liberty  of 
printing  for  SiB  years  from  the  day  of  first 
publishing  the  same,  and  if  the  author  be 
uring  at  the  end  of  that  period,  for  tiK  re- 
sidue of  his  natural  life.  ib. 

1.  A  mimcal  composicion  is  a  book.  £6 

CORONSR. 

VVhere  a  coroner's  inquest  has  been  irregu- 
larly assembled  aud  afterwards  adjourned, 
the  Court  will  not  compel  the  coroner  by 
jBDwiBmur  to  proceed  with  the  inquisition, 
A  coroner,  who  is  a  judicial  as  well  as  a 
ministerial  officer,  cannot  appoint  a  depu- 
ty to  hohl  an  inquest.  The  jurisdiction  of 
a  coroner  is  only  i^iiitr  viaain  corperU ; 
and  the  view  of  the  body  must  be  taken 
by  the  jury  and  the  coroner  at  the  same 
time.  Where  a  coroner's  clerk  in  the  ab- 
sence of  his  principal  summoned  a  jury 
and  cliarged  them  luper  lisian  arrporii  and 
examined  witnesses,  and  after  sitting  se- 
veral dayii  the  coroner  himself  proceeded 
in  person  with  the  inquest,  and  afterwards 
had  a  view  of  the  body  without  the  pre- 
sence of  the  jury,  and  then  proceeded 
with  the  inquest  without  reswearing  the 
jury  or  the  wilnesf-Bs  preiionsly examined, 
it  was  held,  that  the  proceeding  were  al- 
together illegal,  and  that  an  mquisition 
found  under  such  circumstances  might  be 
quashed.  In  eiecuting  aninqiury  the  up- 
der-sherilT,  and  not  his  deputy,  sh<iuld 
administer  the  oath  to  the  jury.  Rex  v. 
Farraiil.  ?45 
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COSTS. 

S§e  Ajcsvdment,  7—10.  Arbitration, 
1.  Costs,  106,  7,  8.  Executors,  1,  2. 
Irregularity.  Judomekt.  New 
Trial,  1,  13,  14.  Security  for 
Costs.    Witvess. 

1.  Treble  costs  are  recoverable  by  plaintiff 
who  recovers  treble  damages  in  action  on 
29  EUz,  c.  4.  agunst  sheriff,  for  taking 
more  than  the  fee  allowed  by  that  act,  on 
leyying  mider  execution  against  plaintiff's 
goods.     Deacon  v.  Morris,  Page  137 

2.  How  double  and  treble  costs  are  comput- 
ed. Costs  are  part  of  the  damages.  137  (a) 

141  [a)  139,  140 

3.  Proceedings  stayed  in  ejectment  till  costs 
of  nonsuit  in  former  ejectment  paid,  tlie 
title  being  the  same.  Doe  d.  CorreJl  v.  Roe. 

195 

4 .  Proceedings  not  stayed  in  Court  of  Equity 
till  payment  of  costs  of  suit  at  law.         ib. 

A.  Defendant  having  applied  for  and  obtained 
a  rule  for  a  new  trial  after  verdict  against 
him,  instead  of  agun  going  down  to  trial 
gave  a  cognovit ;  held  that  he  was  liable 
for  costs  of  former  trial.  Jackson  v.  Hal- 
htm,  19 

6.  Costs  occasioned  by  vexatious  conduct  of 
attorney  in  giring  repeated  notices  of  bail, 
recovered  upon  motion.  44,  80 

7.  In  action  on  judgment,  it  is  irregular  to 
sign  judgment  for  costs  without  leave  of 
Court,  but  on  payment  of  costs  of  motion, 
the  Court  directed  that  the  judgment 
should  stand.  190 

B.  Affidavit  in  support  of  rule  nisi  for  review- 
ing taxation  of  costs  must  be  confined  to 
the  objections  alleged  against  the  taxation 
and  not  enter  into  the  merits.  WiUianis 
V.  Hunt,  321 

9.  Where  a  rule  for  setting  aside  proceedings 
on  the  groimd  of  the  defendant's  Christian 
name  being  omitted  was  moved  without 
costs,  and  the  defendant  had  received  the 
writ  without  objection,  the  Court  set  aside 
the  proceedings  without  costs.  Tomlin 
V.  Preston.  397 

10.  It  is  a  general  nile  that  costs  are  allowed 
on  setting  aside  proceedings  for  irregular, 
ity,  but  under  very  particular  circumstances 
the  Court  will  make  the  rule  absolute  with  - 
out  costs,     y^non.  398,  note 

U.  AVherearule  is  not  moved  with  costs, 
and  nothing  is  said  about  costs  at  the  time 
of  discharging  it,  costs  are  not  payable  to 
the  successful  party.     Anon.  ih, 

12.  The  43  Geo,  3.  c.  46.  s.  4»  which  pro\*ide8 
that  in  actions  on  judgments  recovered, 
the  plaintiff  shall  not  be  outitlod  to  costs 
unless  by  the  order  of  the  Court  or  some 
Judge  thereof,  docs  not  cnlitli'  a  defend- 
ant to  stay  the  juoccc(ruigs  on  jiaymeut  of 


the  ddbt  wxihottt  costs,  ^here  there  wal 
probable  grouid  for  plidntiff^s  also  claim- 
ing interest  on  part  of  the  debt.  Wood  v. 
SUUto.  Page  474 

13.  The  Court  will  not  grant  a  rule  to  dis- 
pense with  personal  service  of  the  master's 
al/ocatur  for  costs,  with  a  view  to  an  at- 
tachment, on  an  affidavit  that  the  defends 
ant  keeps  out  of  the  way  to  avoid  being 
served,     jinon.  503 

14.  Where  an  attorney  charged  for  a  decla- 
ration as  contuning  more  folios  than  it 
really  contained,  and  the  charge  was  al- 
lowed by  the  master,  Held,  that  this  was  a 
ground  for  revie^ng  the  taxation.  Mor- 
ris V.  Hunt.  544 

15.  Held,  that  the  master  was  justified  in  al- 
lowing the  expenses  of  two  writs  issued  in 
one  action  against  the  defendant  into  two 
counties,  where  it  was  doubtfiil  in  which 
county  the  defendant  was  to  be  found. 
Morris  v,  HuiU.  544 

1().  Held,  that  the  master  nught  allow  the 
sum  of  one  guinea  each  to  talesmen  on  the 
trial  of  a  cause  by  a  special  jury  in  LonAin 
or  Middlesex.     Id.  «'*• 

17.  Held,  that  the.  plaintiff  might  be  allowed 
for  fees  to  three  connsel,  on  taxation  of 
costs,  in  a  cause  of  ^Ufficulty.     Id,         ih. 

18.  Where  a  rule  nisi  is  obtained  and  is  silent 
as  to  costs,  and  on  shewing  cause  the  op- 
posite party  applies  to  the  Court  for  costs, 
which  are  refused,  and  the  rule  is  dis- 
charged without  any  mention  of  costs,  and 
the  opposite  party  afterwards  obtuns  a 
verdict,  the  costs  of  the  opposition  are 
costs  in  the  cause,  to  which  the  plaintiffis 
entitied.     Johnson  v.  Class.  559 

19.  Where  tiie  treasurer  of  the  county  of 
Surry  refused  to  pay  the  expences  of  a 
witness  in  a  case  of  felony,  pursuant  to  an 
order  from  the  borough  of  Souikwark  Ses- 
sions under  the  58  G.  3.  c.  70.  the  proper 
remedy  was  held  to  be  by  It%dutmeni,  or 
by  an  attachment  in  the  infeiior  Court, 
and  not  by  mandamus.  The  King  v.  the 
Treasurer  of  the  county  of  Story,        650 

20.  An  affidavit  of  the  service  of  the  master's 
allocatur  on  the  taxation  of  costs  of  a  pro- 
secution against  a  parish  in  order  to  ground 
a  motion  for  an  attachment  against  those 
on  whom  it  was  served,  must  state  that 
they  are  the  same  persons  as  were  defend- 
ants in  the  prosecution.  Rex  v.  Inhabit- 
ants of  Kendal.  650,  note 

21.  The  nile  for  attachment  for  non-pay- 
ment of  costs  pursuant  to  the  master's  al- 
locatur is  absolute  in  the  first  instance,  al- 
though four  vears  had  elapsed  since  tiie 
taxation.    The  Awi^  v.  C. />.  729 

COUNSEL. 
See  Costs,  6, 
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II A  rule  fttft  be  discharged  through  mistake 
of  counsel  in  not  stating  the  terms  of  the 
affidavits  on  which  it  was  founded,  the  case 
may  be  reheard  in  a  subsequent  Term. 
The  Kiftg  v.  the  Sheriji  of  Middlesex  in 
Cooper  V.  Jogger.  Page  445 

COURT  OF  REQUESTS. 

1.  A  defendant  residing  within  the  jurisdic- 
tion of  the  Court  of  Requests  for  Bath, 
is  entitled  to  be  sued  in  that  Court  for  a 
debt  under  10/.  though  the  cause  of  action 
accrued  and  the  plaintiff  resides  out  of  the 
jurisdiction.  And  if  such  an  action  be 
brought  elsewhere,  the  Court,  on  motion, 
will  deprive  the  plaintiff  of  costs.  BaiUUni 
V.  Fitter,  635 

2.  Under  the  London  Court  of  Conscience 
act,  the  practice  is  to  stay  proceedings  on 
paying  the  money  without  costs,  and  not 
to  require  a  suggestion.  Robitisoti  v.  Vic- 
kers  et  al.  636,  tioie 

3.  The  defendant  cannot  enter  a  suggestion 
on  the  roll  under  the  Middlesex  Court  of 
Conscience  act,  where  a  verdict  is  found 
for  ls»  damages  on  an  issue  taken  upon  a 
plea  in  abatement  of  tnisnomer,  Welchen 
V.  Le  Pelletier.  id,  ib. 

DAMAGES. 

Where  a  statute  gives  treble  damages,  the 
plaintifif  is  entitled  to  treble  the  sum  found 
by  the  jury,  and  treble  costs,  and  the  da- 
mages are  not  to  be  calculated  in  the  man- 
ner treble  costs  usually  are.  But  note, 
that  in  this  case  the  damages  were  so  cal- 
culated and  allowed.  137, 141  (a) 

DEBT,  ACnON  OF. 

1.  In  debt,  the  count  states  that  the  defend- 
ant undertook  and  agreed,  not  undertook 
and  promised,  which  is  the  form  in  as' 
sumprit  and  therefore  counts  on  both  forms 
cannot  be  joined  in  one  declaration.  Brill 
V.  Neele.  619 

2.  Semb.  that  in  debt  on  simple  contract,  a 
writ  of  inqmry  cannot  always  be  dispens- 
ed with  as  in  debt,  for  the  value  of  foreign 
money  and  other  cases,  in  which  a  judg- 
ment by  de£ftult  is  an  admission  of  the  con- 
tract in  the  declaration,  but  not  of  the 
exact  sum  mentioned  in  it.  Brill  v.  Neele, 

619,  620,  (6) 

DECLARATION. 
See  Pleas  and  Pleading^  Prisoners. 

Where  a  defendant  renders  in  discharge  of 
his  bail,  after  a  declaration  has  been  filed 


conditionally  and  notice  served  upon  him, 
and  rule  to  plead  given,  it  is  not  necessary 
to  deliver  another  declaration  for  the  de- 
fendant in  custody.    Thompton  v.  Carey. 

Page  720 

DEMURRER. 

See  Pleading. 

1 .  General  demurrer  must  be  delivered  and 
not  filed,  and  if  so  filed,  judgment  may  be 
Ufmcd  for  want  of  plea.    Rowsell  v.  Cox, 

211 

2.  It  is  not  necessary  to  serve  a  copy  of  the 
rule  for  a  conHUum  upon  the  defendant's 
attorney,  in  a  case  when  no  argument  is 
intended;  and  an  erroneous  copy  of  a  rule 
is  to  be  considered  as  no  copy.  Harris  v. 
Whitechurch,  718 

3.  A  demurrer  for  misjoinder,  or  other  sub- 
stantial cause,  is  a  good  plea  within  the 
meaning  of  a  Judge's  order  for  pleading 
issuably.  711 

DEPOSIT. 

1.  Defendant  having  appHed  to  take  out  of 
Court  money  deposited  in  lieu  of  bail,  on 
ground  of  his  having  put  in  and  perfected 
bail;  and  a  rule  having  been  afterwards 
obtained  by  plaintiff  for  setting  aside  al- 
lowance of  bail,  and  defendant  was  then 
rendered.  Court  directed  the  monejr  to  be 
paid  out  to  defendant  after  deducting  the 
costs  of  the  two  rules.         Gould  y.  Berry, 

145 

2.  Defendant  who  has  rendered  is  entitled  to 
take  money  out  of  Court  under  43  Geo,  3* 

c.  46.  id.  ib, 

DEPOSITION. 
See  Justices,  9. 

EJECTMENT. 
iSee  Amendment.   Costs.  3. 

1.  When  the  landlord  is  admitted  to  defend 
an  action  of  ejectment,  and  judgment  is 
entered  against  the  casual  ejector,  with 
stay  of  execution  until  further  order,  the 
lessor,  before  he  takes  out  execution,  must 
move  the  Court  for  leave  to  do  so,  and  the 
rule  is  not  absolute  in  the  first  instance* 
Doe  V*  Gibbs  and  Wife,  47  and  note  a,  Doe 

d.  Simons  v.  Masters,  S.  P.  233 

2.  A  mere  servant  of  beneficial  occupier  can- 
not be  made  defendant  in  ejectment,  but 
where  servant  in  the  visible  occupation  of 
premises  assumes  the  character  of  tenant 
in  possession,  he  is  liable  to  be  made  de- 
fendant, and  his  conduct  is  evidence  to  fp} 
to  the  jury  to  presume  that  he  is  tenant  m 
possession,  unless  the  fact  is  rebutted  by 
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otber  endcfkice.    Doe  d.  Jmnes  v.  Stautuon* 

Page  119 

3.  Aflldkrit  In  sttjpport  of  motion  forju(%. 
ment  against  casual  ejector,  mnst  state 
that  declaration  was  served  on  tenant  in 
possession.  1 1 8  (a) 

4.  Serrice  before  the  cssoign  day,  on  servant 
or  child  of  t^ilant  in  possession  insuffici- 
ent, unless  tenant  has  acknowledged  he 
received  the  declaration  before  the  essoign 
day.  ib. 

5.  Acknbwledgmentof  wife  of  tenant  in  pos- 
MSasion,  that  she  has  received  a  declara- 
tion in  ejectment,  will  not  of  itself  bind 
the  husband.  121 

6.  Service  on  one  of  two  joint  tenants  is  suf- 
ficient, but  the  tenant  must  be  served,  and 
not  this  servant  121 

7.  "Service  of  declaration  on  one  of  4  te- 
nants if  bad,  unless  the  affidavit  shews  they 
are  all  in  possession.  Doe  d,  Bromley  v*  Roe, 

141 

6.  Service  of  ejectment,  by  leaving  it  with 

servant  of  tenant  in  possession,  bad  for 

want  of  acknowledgment  that  tenant  had 

received  it  Doe  d,  HaUey  v.  Roe.  100 

9.  In  movinff  for  judgment  against  casual 
ejector,  amidavit  to  obtain  rule  nisi  should 
state  deponent's  heUrf  that  tenant  kept 
out  of  the  way  to  avoid  being  served. 

101  («) 

10.  Sernce  of  declaration  on  executors  of 
late  tenant  tit  possession  is  bad,  if  it  do 
not  appear  that  they  are  the  tenants  in 
possession.     Doe  d,  Paul  y.  Hurst.       162 

11.  Notice  to  appear  addressed  to  "  person- 
al representatives"  without  naming  them, 
bad.  ib. 

13.  Service  of  declaration  on  servant  of  te- 
nant in  possession  insufficient,  though  affi- 
davit swears  to  belief  that  tenant  keeps  out 
of  the  way  to  avoid  being  sensed.  Doe.  d. 
Jones  Y.  Roe.  213 

is.  Service  of  declaration  on  person  whom 
deponent  believes  to  be  tenant  in  posses- 
sion bad,  if  notice  be  not  addressed  to  such 
person.     Doe  y.  Badtitle.  215 

14.  Service  of  ejectment  on  a  woman  repre- 
senting  herself  to  be  wife,  not  stating  de- 
ponent's beUef  that  she  was  so,  insufficient 
Doe  d,  Simmons  v.  Roe.  228 

15.  Affidavit  df  service  of  an  eJQCtmint  on  the 
wife  of  the.  tenant  who  lived  on  the  pre- 
mises insuffioent,  unless  it  state  that  l^e 
wli^  lived  with  the  husband,  or  that  the 
service  was  made .  on  the  p^remis^,  or  at 

the  husband's  house.    GoodtUle  dem. 

Y.Badtiik.  499 

16.  The  rule  for  judgment  cannot  be  drawn 
up  conditionally.    Id.  499 

17.  Service  of  ejectment  on  the  wife  of  the 
fefiant  in  possession  at  his  dwelling  house, 
or  on  the  i>remises,  sufficient,  though  it 
be  not  ghown  that  the  husband  and  wife 


were  living  together ;  but  it  must  be  shewn 
that  they  were  living  together  when  the 
service  is  not  made  on  the  premises  nor  at 
the  husband's  house.  Anomm  Page  500,  note 
\^,  Affidavit  for  judgment  against  the  casual 
ejector  b  sufficient,  if  it  impliedly  shews 
that  the  defendant  was  tenant  in  possession 
at  the  time  the  declaration  was  served  on 
his  wife.     Atum.  ih.  note 

19.  In  ejectment  for  a  stable,  service  of  the 
declaration  by  nailing  it  to  the  door  of  the 
stable,  no  person  bong  therdn,  and  then 
going  to  the  defendant's  house  and  in- 
forming him  of  what  had  been  done,  held 
insufficient  to  ground  a  rule  that  the  ser- 
vice be  deemed  good.  Doe  dem.  Loveil  r. 
Roe.  505 

20.  Declaration  in  ejectment  stuck  up  in  the 
gateway  of  the  tenant's  premises  is  not 
sufficient,  unless  it  be  sworn  that  the 
defendant  kept  out  of  the  way.     Anon. 

ib.  note 

21.  In  order  to  ground  a  rule  that  service 
may  be  deemed  good,  it  is  not  sufficient  to 
shew  that  the  lessor  of  the  plaintiff  had 
been  unsuccessful  in  two  attempts  to  find 
the  defendant  at  his  dwelling  house,  and 
had  therefore  stuck  up  the  declaration  on 
the  premises.  Atu»t.  ib.  note 

22.  Affidavit  of  service  of  declaration  where 
tenant  had  left  the  premises,  not  stating 
that  the  lessor,  &c.  did  not  know  where 
he  was,  not  sufficient  Anon.  ib. 

23.  Affidant  to  ground  a  motion  for  jm^- 
ment  against  &t  casual  ejector,  where  no 
one  was  in  the  house,  and  the  declaration 
was  stock  up  thereon,  inust  state  the  de- 
ponent's belief  that  the  party  absconded 
with  a  view  to  avoid  the  service.  Doe  dem. 
Lowe  V.  Roe.  ib.  note. 

24.  The  affidavit  upon  which  to  move  for 
judgment  against  ue  casual  Rector,  where 
the  tenant  has  absconded,  must  state  that 
the  copy  of  dedaration  was  left,  as 
well  as  affixed  on  the  premises,  and  tint 
the  deponent  has  used  due  means  to  find 
out  such  tenant's  residence,  and  verily 
believes  he  has  absconded.  Doe  dem.  Tor- 
Itcy  V.  Roe.  500 

25.  The  notice  to  appear  in  ejectment  most 
contain  the  diristian  name  of  ffae  tenant, 
ih  order  to  ground  the  rule  for  judgment, 
and  it  is  not  suffident  to  swear  to  the  Iden- 
tity of  the  person  served.  Doe  dem.  — 
Y.Roe.  573 

26.  The  second  name  of  llie  tenant  in  pos- 
sesion, both  in  the  declaration  and  notice, 
in  an  action  of  ejectment,  may  be  in  ini- 
tials. Anon.  ih' 

27.  Judgment  granted  against  the  casual 
ejector,  though  t^e  real  defendant's  name 
was  inserted  at  the  beginning  of  the  deda- 
ration instead  of  the  casual  ejector,  but  it 
seems  better  to  amend.    Anon. 

573^  note 
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f  8.  When  tli6  tenant  in  possession  has  just 
died,  and  a  servant  is  in  possession,  the 
plaintiff  should  endeavour  to  get  posses- 
sion, and  if  the  servant  resists,  he  should 
be  treated  as  tenant.         Anon.  574,  note. 

29.  Writ  of  possession  cannot  issue  at  the 
distance  of  twenty  years  after  judgment, 
without  a  set.  fa.  to  be  obtained  on  mo- 
tion* Doe  V.  Rendell  and  another.  535 

30.  Amendment  allowed  in  a  declaration  of 
ejectment,  where  the  day  of  the  demise 
was  Ijud  before  t!ie  title  accrued.  Dae 
dem.  Rumford  v.  Miller.  53f>,  note 

31.  Amendment  allowed 'in  the  day  of  the 
demise  in  a  declaration  in  ejectment  on  a 
forfeiture  for  dilapidations.  Amn,  ih,  n. 
And  see  Amendtftent. 

ERROR,  WRIT  OF. 
See  Bail.    iRaEOULxaiTT. 

1.  Writ  of  error  is  a  supersedeas  from  time 
of  being  allowed,  but  where  notice  wilfully 
withheld,  it  was  set  aside  without  costs, 
and  on  terms  that  no  action  should  be 
brought.  JBrait&waite  v.  Brotviu  238 

2.  Where  allowance  of  writ  of  error  obtain- 
ed at  twenty  minutes  after  eleven  o'clock, 
end  execution  issued  twenty  minutes  after 
one,  and  notu^  of  allowance  given,  held 
that  writ  of  error  operated  as  supersedeas. 
V.  Butkr»  241 

3.  Writ  of  error  may  be  brought  for  error  in 
fact  in  the  same  Ckmrt  as  that  in  which 
judgment  was  given,  or  in  another  Court, 
except  in  the  Exchequer  Chamber,  where 
writ  of  error  cannot  be  brought  for  error 
in  fact.  Binns  v.  Pratt.  369 


EVIDENCE, 
See  Pleading,  22,  3T. 

1.  In  an  action  at  the  suit  of  the  high  bailiff 
of  ff^estminster  to  recover  the  expenses  of 
erecting  hustings  on  election  of  M.  P.  it  is 
not  necessary  to  produce  the  speaker's  writ 
to  the  sheriff  to  shew  t^iat  the  election  was 
duly  held.  Morris  v.  Hutit,  453 

2.  Nor  is  it  necessary  for  the  high  bailiff  to 
prove  that  he  has  taken  the  oath  against 
bribery.     Id.  'ib. 

3;  Nor  is  it  necessary  to  produce  the  appoint- 
ment, if  it  be  proved  that  he  acted  as  high 
bailiff.    Id.  ib. 

4.  Nor  18  it  necessfifly  to  produce  the  poll- 
book  to  prove  defendant  a  candidate,  if  he 
used  the  hustings  ae  candidate.  /<C       ib. 

5.  In  an  action  on  5  Ann^  c."t4,  for  uiing  a 
gun  to  destroy  game,  faeidaufficieiM  tp  pirdre 
'that  the  defendant  was  beating  about' for 

game,  and  pointed  his  gun,  though  he  did 
not  fire  at  any  game.  '  Ht^den  v.  Hentley. 

607 


6.  It  is  an  inflexible  rule  not  to  admit  parol 
evidence  to  contradict  a  written  ini^ru- 
mcnt,  unless  the  consideration  be  iUegai. 
Where  a  testatrix  gave  in  her  Ufe-timiB  Xp 
the  plaintiff  a  promissory  note  to  pay  him 
or  order  "  on  demand  the  swp  of  100/. 
for  value  received,  and  Ids  kindness  to 
me,"  with  a  verbal  en^g^aigement  on  the 
part  of  the  plaintiff  that  tfie  note  should 

not  be  deiuianded  jontU  after  her 'death*  it 
was  hdd,  in  an  action  upon  the  note,  that 
parol  evidence  could  not  be  received  to 
shew  that  it  was  not  given  for  a  ^nf  ble 
consideration.  And  that  such  a  note  does 
not  operate  by  way  of  testan^entary  dispo- 
position ;  nor  is  it  vend  on  tl^e  ground 
that  it  is  a  fraud  on  the  I^facy  duty,  that 
duty  never  having  attached  upon  it ;  and 
there  being  nothing  to  #hew  that  the 
amount  passed  by  way  of  a  dtmatio  cmua 
mortis,  If^oodhrid^e  v.  Spower  tt  ux,  ex- 
ecutrix of  Rebecca  Bance.  Pag^  ^1 

EXECUTRIX  AND  ADMINISTRATOilS. 

1.  An  executor  is  liable  tocoflis  <W.a  M»<m 
pros.}  if  he  wifil^  to  be  re^j^  ^m 
cost^,  he  shoul4  apply  tp  the  Conrt  ^  ^ve 
to  diacontini^  without  jviymei^t  of  qoats. 
Anon.  629,  note 

2.  On  a  judgment  of  assets  futi^ndo  ccf^i^ftivS 
upon  a  plea  by  an  executor  pf  a  judgment 
outstanding,  and  pijsne  admiftisfri^j  the 
plaintiff  h  entitled  to  coflj^  tk  tww  t^stti^ 
toria.  ^g^  i^te 

EXTENT. 
See  Sheriff,  22. 

FIERI  FACIAS. 
See  Sherii'f. 

FINE. 
Sec  Levari. 

FISH. 
See  Conviction. 

GAME. 
See  Pleading,  38.  Evideitcx,  5. 

I^AB^AS  COREWSi. 
See  3ail. 

1.  By  43  G.  3.  c.  46.  s.  6.  defendant  taken  or 
charged  in  custody  at  Mlit. of  jmy  person  on 
mssne  prpfcj*  i89.»4p«  CHrt.  p/.C9HlJ».at, 
WestqgiiUstQ-  and  (Set^^)^  lif^r.  i;ri^.<[>f 
process,  mfij  be, t|iu| 
one 
exte«^' 
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befu  cftrput  removing  the  cause  from  the 
Mayor's  Court  into  K.  B.    Steer  y.  S}nith. 

Page  44 
3.  But  though  three  notices  were  given  of 
same  bail  to  justify  in  vacation  before  dif- 
ferent Judges,  and  the  plaintiff  had  incur- 
red the  expence  of  three  oppositions,  yet 
upon  tiiefar  appearing  to  justify  00  a  fourth 
nodce.  Court  held  that  they  had  no  au- 
tliority  to  compel  the  payment  of  the  costs 
of  the  opposition  before  the  bail  justified. 
uL  44 

3.  But,  afterwards  an  application  agunst  the 
defendant's  attorney  for  the  costs  of  prior 
oppositions  on  the  ground  of  vexation,  was 
referred  to  the  Master.  Steer  v.  Smith.    80 

4.  When  plaintiff  intends  to  object  to  bail 
put  in  on  a  hxAeas  corpus,  he  should  ob- 
tain rule  or  order  for  better  bail,  which 
will  entitie  him  to  sl  procedendo  unless  bail 
are  perfected  in  four  days  after  service  of 
rule,  and  thereupon  the  same  or  different 
bail  must  justify  as  in  other  cases  ^vithin 
four  days  if  in  Term,  or  if  in  vacation,  on 
first  day  of  ensuing  Term.  1 30  (a) 

5.  Motion  for  habeas  corpus  to  bring  up  body 
of  sheriff,  on  return  by  coroner  of  cepi 
corpus  to  attachment  before  Judge  at 
chambers,  is  of  course,  and  without  affi- 
davit.   The  King  y.fVhaley,  249 

6.  Obtaining  habeas  corpus  does  not  preclude 
defendant  fVom  disputing  process  by  which 
he  is  Imprisoned.     TT^lt  v.  Faber,      465 

7.  The  Court  will  not  grant  a  habeas  corpus 
to  bring  up  the  body  of  &/eme  covert  on  an 
affidarit,  that  she  is  desirous  of  disposing 
of  her  separate  property,  «md  that  her  hus- 
band wiU  not  admit  the  necessary  parties 
to  see  her,  and  that  she  is  confined  by  ill- 
ness, and  not  likely  to  live  long  ;  nor  will 
they  under  such  circumstances  grant  a 
rule  to  shew  cause,  why  the  necessary 
parties  should  not  be  admitted  to  see  her; 
for  if  there  be  no  restraint  of  personal  li- 
berty, the  matter  is  only  cognisable  in  a 
Court  of  Equity.  The  King  v.  John  Mid- 
dkton.  654 

8.  A  habeas  corpus  will  not  lie  to  bring  up  an 
apprentice  to  be  discharged.  Anon.  Trin. 
T.  1814.  654,  note 

HUSBAND  AND  WIFE. 

When  husband  and  wife  are  sued,  and  hus- 
band alone  has  been  arrested,  bul  may 
justify  for  him  only  on  his  filing  common 
Imu]  for  his  wife.  Cotdson  v.  Sattt  and  Wife* 

75 

IMPARLANCE. 

1,  Where  plidntiff  does  not  declare  in  Term 
of  which  writ  returnable,  defendant  is  in 
general  entitled  to  imparlance;  aUter 
where  delay  occasioned  by  defendant's 
•rder  for  particulars.  Page  y.  V9%fL  230 


2.  A  bill  was  filed  against  an  attorney  fn 
Trinity  vacation  as  of  the  preceding  Term, 
with  a  special  memorandum  of  a  suluequnit 
day  in  vacation.  The  defendant  pleaded 
a  plea  in  abatement  entitled  of  the  foDow- 
ing  Term,  without  a  spedal  impariance. 
Held,  that  tnis  wasregiUar,  and  judgment 
rigned  for  want  of  a  {Ocu  was  set  aside. 
Uoime  y.  Dtoflly.  Pige  704 

INDICTMENT. 

5ef  Cehtiobari.  Cost8«  19.  iKroiHv 
TICK.  Juar,   LsyA&i.    Pleaoimo. 

1  A  prosecutor  conducting  his  case  in  per* 
son,  and  who  is  to  be  examined  as  a  wit- 
ness in  support  of  the  indictment,  has  no 
right  to  address  the  jury  as  counseL  The 
King  pros.  Milk  v.  Briccn  S52 

2.  An  affidavit  that  relates  to  several  indict- 
ments or  causes  must  haye  as  many  stampt 
as  there  are  cases  to  which  the  affidarit 
and  motion  founded  there  onapply.  The 
Kingy.  CarlUe.  -  451 

3«  Eyery  copy  of  a  libel  sold  by  the  defendant 
is  a  separate  publication,  and  liable  to  a 
distinct  prosecution,  and  although  the  de- 
fendant be  prosecuted  by  informations 
filed  by  the  Attorney  General  as  weQ  as 
by  in^ctments  on  ttie  prosecution  of  a 
different  person  for  puUishing  different 
copies  of  the  same  libel,  the  Court  will 
restrain  the  proceedings.  The  Ki»g  v. 
CarUsU.  Page  451 

4.  An  indictment  for  a  conspiracy  ^  to  de- 
fraud J,  W,  of  divers  goods,  and  in  por- 
suance  of  the  conspiracy  defrauding  him 
of  divers  goods,  to  wit,  of  the  value  of 
100/."  cannot  be  quashed  for  not  spedfy- 
ing  the  particular  goods  of  which  the  pro- 
secutor bad  been  defrauded :  and  scmJtie^ 
the  Court  in  such  a  case  will  not  call  upon 
the  prosecutor  to  deliver  to  the  defendant 
a  particular  of  the  goods  referred  to  in 
the  indictment,    Re^  v. 693 

INFORMATION. 

See  Justices.    Cokvictiok. 

The  surveyor  of  a  high  road  having  impro- 
perly expended  a  large  sum  of  money  bor- 
rowed by  the  trustees  under  an  act  of 
parliament  without  the  consent  of  the 
trustees,  which  the  act  reqiured  to  sanc- 
tion the  expenditure^  the  Court  refused  a 
criminal  information^  no  corrupt  motive 
being  expresdy  alleged.  The  Court  wiH 
not  convert  a  dvil  into  a  criminal  reme- 
dy.   The  King  v.  J^Hor.  1^ 

INfiUEST.. 
ShComwPBM^ 
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INQUIRY,  WRIT  OF. 

See  Debt,  2.    Notice. 

1.  Notice  of  executing  a  writ  of  inquirj*  on 
Wednetsdaif  11  th  of  June  inst.  when  Wed- 
nesday fell  on  the  10th  of  June,  on  which 
(lay  the  writ  of  inquiry  was  executed,  suffi- 
cient, and  Court  refused  to  set  aside  the 
execution  of  the  writ  of  inciuiry,  defendant 
not  swearing  that  he  was  misled.  Eldon 
V.  Haig.  Page  1 1 

2,  Writ  of  inquiry  necessary  in  debt  for  fo- 
reign money.  '  619 

3*  The  Court  will  not  grant  a  rule  for  setting 
aside  an  inquisition  after  judgment  by 
default,  on  the  ground  that  the  under- 
sheriff  directed  the  jury  to  consider  the 
poverty  of  the  defendant  in  mitigation  of 
damages.     Kingston  v,  IFaychurch.       644 

4.  Suffering  judgment  by  default  in  an  ac- 
tion for  use  and  occupation,  amounts  to 
an  admission  that  the  defendant  held  a 
house  of  the  pkuntiff,  who  need  not  shew 
that  it  was  his  house,  and  it  lies  upon  the 
defendant  to  prove  that  he  did  not  occupy 
the  particular  house  to  which  the  attention 
of  the  jury  has  been  directed.  Davis  v. 
Holdship.  645,  note 

5.  On  setting  aside  a  verdict  for  a  misdirec- 
tion of  the  sheriff,  the  defendant  will  not 
be  allowed  costs.  645,  note 

6.  The  Court  will  not  set  aside  an  inquisition 
on  behalf  of  the  plaintiff  when  he  has  not 
obtained  a  verdict  for  his  full  demand, 
although  no  evidence  is  given  as  to  one 
part  of  the  demand,  nor  m^II  the  plaintiff 
be  permitted  to  enter  a  7ioUe  prosequi  as  to 
that  part.    Atuni,  645  {n) 

7.  Held  that  on  granting  a  rule  for  setting  a- 
side  a  writ  of  inquiry  on  the  ground  of  ex- 
cessive damages  where  a  long  interval  must 
elapse  before  cause  could  be  shewn  against 
the  nile,  a  part  of  the  damages  should  be 
brought  into  Court  that  the  plaintiff  might 
not  be  prejudiced  by  the  delay.  WiUiatns 
V.  Reeves,  '  729 

INSOLVENT  DEBTORS. 
See  Pleading,  39.   Paisoners,  5. 

1.  Insolvent  who  docs  not  appear  in  pur- 
suance of  rule  for  coming  up  on  particular 
day  to  take  benefit  of  lords*  act,  cannot 
come  np  on  another  day  without  fresh 
rule,  and  old  rule  need  not  be  discharged. 
Re  Crowe.  234 

2.  Insolvent  debtor  who  has  neglected  to 
apply  for  his  discharge  under  the  lords* 
act  32  Geo.  2.  c.  28.  in  the  next  Term 
after  he  was  charged  in  execution,  and  is 
prevented  by  poverty  firom  proceeding  un- 
til this  Term,  cannot  now  be  discharged, 
for  the  33  Geo,  3,  c.  5.  s,  5.  only  excuses 
delays  occanoncd  by  ignorance  or  mjystake. 
.Orc^?rtf  and  another  y.  Thmuu*  220 
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3.  Persons  discharged  under  Insolvent  Act 
are  only  discharged  as  to  those  creditors 
to  whom  thfv  give  notice,  Dimond  v. 
CUtrke,  '  Page  222 

4.  Service  of  notice  under  the  lords*  act,  by 
leaving  it  with  agent  of  the  plaintilfs  at- 
torney and  with  a  shopman  at  the  plain- 
tiff*s  warehouse  in  town  when  he  resides 
in  the  country,  held  sufficient,  the  agent 
having  appeared  according  to  the  notice, 
and  opposed  the  discharge.  In  the  matter 
of  J'jfU'Sf  uu  insolvent  debtor.  560 

and  740 

5.  Notice  of  coming  up  to  take  the  benefit  of 
the  lords'  act,  entitled  J)tte  dem.  A,  B. 
and  others  v.  C.  J),  without  specifying  the 
christian  and  surnames  of  all  Ihc  parties, 
held  sufficient.     In  the  matter  of  Gates, 

561 ;  sec  also  740 

6.  Plaintiff  allowed  to  enter  a  stet  processus 
on  paying  the  costs  of  the  application,  on 
the  ground  that  the  defendant  had  become 
insolvent,  although  the  rule  for  judgment 
as  in  case  of  a  nonsuit  was  discharged,  on 
his  giving  h  pemuptory  undertaking,  and 
the  debt  souvrht  to  be  recovered  was  not 
included  in  the  d8fendant*s  schedule  and 
notice  of  dischanifc  under  the  Insolvent 
Act.    Sheirs  v.  Carter.  738 

.      INSPECTION. 

1.  After  an  action  brought  against  the  She- 
riff of  Chester  for  not  levying  under  a  writ 
issued  out  of  the  Court  of  Great  Session, 
the  Court  refused  to  grant  a  rule  for  the 
shtiriff  to  give  the  plaintiff  inspection  of 
the  writ  in  ortler  to  frame  the  declaration, 
although  the  writ  was  in  the  sheriff  *s 
possession.  The  King  v.  Sheriff^  of  Ches- 
ter. 476 

2.  The  Court  \vill  grant  a  matidamus  to  bur 
gesses,  &c.  to  inspect  the  corporation 
books,  but  scmh.  there  is  no  general  right 
in  every  person  to  inspect  the  books  of 
Quarter  Sessions.  ITie  King  v.  Sheriff  oi 
Chester,  ib. 

INSURANCE. 

U  Averment  in  a  declaration  on  a  policy  of 
insurance,  that  .7.  B.  C.  D.  and  certain 
persons  trading  under  the  firm  of  Messrs. 
E.  and  F.  and  Co,  were  interested  in  the 
property,  is  sufficient  on  a  motion  in  ar- 
rest of  judgment;  but  quaere,  whether 
the  uncertmnty  as  to  the  names  of  the 
persons  who  compose  the  firm  is  a  ground 
of  special  demurrer  ?     Wright  v.  fFelbie, 

49 

2.  It  is  sufficient  at  the  trial  to  prove  that 
there  is  such  a  firm  as  Messrs.  E.  and  F, 
and  Co.  without  proving  the  names  of  the 
persons  who  compose  the  firm.         ih.  id, 

3.  A  policy  to  any  port  or  ports  in  the  Baltic 


fts 


INDEX  TO 


lA  legal,  thougli  some  of  those  ports  were 
then  in  a  state  of  war  with  this  countrV} 
and  though  no  licence  has  been  obtained, 
provided  the  ship  was  not  sailing  to  a 
hostile  port.  fVright  v.  fVeibie.  Page  49 
4  A  policy  allowing  the  vessel  to  trade  to 
any  ports  within  a  particular  district, 
which  comprehends  ports  in  a  state  of 
hostility,  is  lawful,  unless  it  appears  that  a 
,  voyage  to  an  enemy's  country  was  in  con- 
templation. Page  49  (a) 

IRREGULARITY'. 
See  Costs.   Process.    Summons    and 

ObJ)£B. 

1.  On  10th  November  a  motion  was  made  to 
set  aside  service  of  process  for  irregu- 
larity, but  Court  refused  application,  di- 
recting an  amended  affidavit  to  be  pro- 
duced, which  was  not  done  until  the  Brst 
day  of  the  following  Term  ;  held  that  the 
applicatloii  was  too  late,  the  party  having 
suffered  nine  days  of  the  previous  Term  to 
elapse  without  renewing  lus  application. 
v.  Walters,  14 

2.  In  King's  Bench ,  motions  on  ground  of 
irregularity  must  be  made  in  reasonable 
time.  In  Exchequer,  motion  must  be  in 
Term  after  irregularity.  In  Common 
Pleas,  after  irregular  party  has  taken  one 
further  step.  14 

3.  Defendant  may  apply  on  ground  of  ser- 
vice of  writ  in  wrong  county,  though 
plaintifF  had  entered  an  appearance  for 
him  and  served  him  with  notice  of  decla- 
ration and  given  rule  to  plead.  ib. 

4.  Defendant  had  applied  to  a  Judge  in  exe- 
cution to  set  aside  plaintiffs  execution  for 
irregularity,  on  a  ground  wliich  the  Judge 
overruled;  defendant  haWng  brought  a 
writ  of  error  before  final  judgment  signed, 
but  not  having  communicated  that  fact  to 
the  Judge,  af^rwards  applied  to  the  Court 
to  set  aside  the  execution,  on  the  ground 
that  he  had  before  brought  a  writ  of  error ; 
held  that  this  fact  not  having  been  com- 
municated to  the  Judge  on  the  former 
application,  defendant  was  how  too  late  to 
take  advantage  of  the  irregularity.  Thorpe 
V.  Beer.  124 

5.  Party  applpng  to  set  aside  proceedings 
for  irregularity,  must  state  at  once  all  the 
grounds  of  his  application.  126 

6.  Irregularity  in  process  cured  by  under- 
taking to  appear,    ^non.  129 

7.  On  setting  aside  judgment  and  execution 
for  irregularity.  Court  will  restrain  the 
defendant  from  bringing  an  action  of  tres- 
pass, unless  a  strong  case  of  damages  be 
shewn.  Lorhner  v.  Lule,  Wilson  v.  King- 
ston. 134,  134  (a) 

8.  On  setting  aside  Jieri  facias  for  irregular- 
ity, on  ground  of  aUowance  of  writ  of 


error,  Court  set  aside  the  execution,  lear* 
ing  defendant  at  liberty  to  proceed  against 
sheriff  for  misconduct  in  levy.  Simmom 
V.  Johnson.  Page  135,  note 

9.  Terms  of  not  brining  action  should  be 
imposed  at  time  of  setting  aside  proceed- 
ings, ib, 

10.  Where  rule  to  set  aside  proceedings  is 
moved  with  costs,  and  affidavits  are  an- 
swered, it  must  be  discharged  with  costs. 
TiUey  v.  Heitly*  136 

11.  Proceedings  set  aside  on  terms  that  oo 
action  should  be  brought  where  the  inf 
gularity  arose  from  mistake,  althoo^ 
they  had  been  set  aside  once  before.  Brm- 
ley  V.  Foster.  562 

ISSUE. 

Where  the  issue  varies  from  the  pleading^  it 
should  not  be  accepted,  but  Judge's  order 
obtained  for  setting  it  right.     278  (a) ,  279 

JOINDER  IN  ACTION. 

1.  In  assttmpsit  by  assignees  of  bankrupt, 
they  must  all  be  joined  as  plaintifis,  aiid 
the  omission  of  any  is  a  ground  of  nonsuit 
Snellgrove  and  another  assignees  of  Wlate 
V.  Hunt,  71 

2.  Aliter  in  trover  when  the  omissioo  of 
one  of  the  assignees  as  plaintiff  can  only 
be  pleaded  in  abatement.  ib, 

JUDGE'S  ORDER. 
See  Summons  akd  Order, 

JUDGMENT. 

See  NoK  fros.     Pleas  and  Pleading, 
44,  5, 6.  Summons  and  Order. 

1.  Judgment  signed  and  execution  taken  out 
for  costs  in  action  on  judgment  without 
leave  of  Court  or  Judge  unider  43  Geo.  3. 
c.  46,  s.  4.  held  irregular;  bnt  where  re- 
cognizances of  bail  were  taken  in  Common 
Pleas,  and  bail  sued  in  that  Court  to  judg- 
ment, and  having  no  property,  actions  were 
brought  on  judgment  in  King's  Bench,  in 
order-  to  take  their  persons,  costs  allowed 
by  Court  nunc  pro  tunc,  Armstrong  v. 
FkiUer.  190 

2.  The  rule  for  judgment  expires  in  four 
days,  computed  excluavely  of  the  first  and 
last,  of  Sunday,  Midsttmmer^day,  or  other 
diesnon.  Bromley  y.  Fbster.  568 

3.  Effect  of  judgment  by  de&ult  in  ddit,  for 
use.and  occupation.  645,  n. 

4.  The  defendant's  time  to  plead  being  oat 
on  the  15th,  and  not  having  pleaded,  hii 
attorney  to<H£  out  a  summons  in  the  even- 
ing for  a  month's  further  time  to  plead, 
returnable  at  six  o*clodL  on  the  following 
evening,  and  served  it  upon  the  plaiatiirs 
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attorney,  who  sicmcd  judgircnt  on  the 
morning  of  the  16th;  held  that  the  judg- 
ment was    reguhir.     JJartiett  v.  Newton, 

Page  689 

JURAT. 
See  Affidavit.    Bailpiece. 

JURY. 

See  Special  Jury. 

1.  The  dispersion  of  the  jurj'  during  the  in- 
terval of  an  adjournment  in  case  of  a  mis- 
demeanour does  not  vitiate  their  verdict 
where  there  is  no  suggestion  of  their  hav- 
ing been  improperly  practised  upon  in  the 
interim.    The  King  v.  Wool/  and  others. 

401 

2.  Whether  the  jury  shall  or  shall  not  be  per- 
mitted to  separate  before  verdict,  in  cases 
of  misdemeanour,  is  matter  of  discretion 
with  the  Judge.    M  t6. 

JUSTICES. 

See  Conviction.     Depositions.    Man- 
damus, 1,4.    Levari  Facias. 

I.  Held  that  an  attorney  has  no  right  to  be 
present  on  the  hearing  of  an  information 
on  the  game  laws  ;  and  where  an  attorney 
for  the  defendant  was  excluded  by  the  ma- 
gistrates from  the  justice  room.  Court  re- 
fused a  criminal  information  against  ma- 
gistrate. The  King  v.  ^.  B,  C\  and  D. 
^vitX\ce&  oi  Staffordshire.  217 

2.  But  defendant  may  be  convicted  of  penalty 
for  deer-stealing  in  his  absence,  on  appear- 
ance by  attorney,  and  justices  cannot  en- 
force him  to  appear  in  person ;  and  whether 
the  distinction  is  not  between  magistrates 
acting  judicially  and  ministerially.  217  (a) 

3.  Criminal  information  only  granted  where 
magistrate  has  acted  corruptly,  and  not  for 
error  in  proceedings,     /r/.  ib, 

4.  How  to  frame  conviction  for  fishing,  and 
other  points  relating  to  conviction.  See 
Conviction.  147 

5.  Justices,  when  not  required  to  state  rea- 
sons for  their  decision.  34 

6.  The  preparation  of  plans  and  maps  for  the 
purpose  of  carrying  an  enclosure  into  ef- 
fect, is  no  evidence  of  an  allotment  under 
the  act,  which  requires  an  appeal  against 
an  allotment  to  be  made  within  six  months  \ 
after  the  cause  of  complaint  has  arisen, 
and  it  suffices  to  appeal  within  »x  months 
from  the  making  of  the  conclusive  allot- 
ment. The  King  v.  the  Justices  of  Middle- 
sex. 366 

7«  A  prosecutor  conducting  his  case  in  per- 
son, and  who  is  to  be  examined  as  a  wit- 
ness in  support  of  the  indictment^  has  no 


right  to  address  the  jury  as  counsel.   The 
King  pros.  MiUs  v.  Brice,  Page  352 

8.  Where  a  defendant  indicted  at  the  Quar- 
ter l^essions  for  a  conspiracy  had  entered 
into  insufficient  recognizances  to  take  his 
trial,  held,  that  this  Court  on  a  removal 
by  certiorari  might  discharge  them  on  mo- 
tion, and  compel  him  to  enter  into  better 
securities.  The  King  v.  Hooper,  491 

9.  A  mandamus  will  not  lie  to  compel  a  ma- 
gistrate to  produce  depositions  taken  before 
him  on  a  charge  of  felony,  for  the  purpose 
of  founding  an  indictment  for  perjury ; 
but  the  magistrate  must  be  subpa^naed  to 
produce  the    depositions.    In  the  matter 

of V. ,  Justices  for  county  of 

Bedford.  627 

LEGACY. 

Wliere  a  testator  gave  in  her  life  time  to  the 
plaintiff  a  promissory  note  to  pay  him  or 
order  '*  on  demand,  the  sum  of  100/.  for 
value  received  and  his  kindness  to  me,*' 
with  a  verbal  engagement  on  the  part  of 
the  plaintiff,  that  the  note  should  not  be 
demanded  until  after  her  death;  it  was 
held  in  an  action  upon  the  note  tliat  it 
docs  not  operate  by  way  of  testamentary 
disposition ;  nor  is  it  void  on  the  ground 
that  it  is  a  fraud  on  the  legacy  duty,  that 
duty  never  having  attached  upon  it,  and 
there  being  nothing  to  shew  that  the 
amount  passed  by  way  of  a  donatio  causA 
mortis,  Woodbridge  v.  Spooner  et  wjr«  exe- 
cutrix of  Rebecca  Bonce,  661 


LEVARI  FACIAS. 

1 .  Where  a  defendant  convicted  of  a  misde- 
meanour is  sentenced  to  be  imprisoned  for 
a  certain  term  and  to  pay  a  fibc,  and  to  be 
further  imprisoned  till  the  fine  is  paid,  « 
writ  of  levari  facias  may  issue  to  levy  the 
fine  of  the  defendant's  goods,  chattels,  and 
lands,  even  before  the  expiration  of  the 
term  for  which  the  defendant  is  sentenced 
to  be  imprisoned.  TYie  Kingy,Wootf.  428 

2.  The  sheriff  is  bound  ex  officio  to  levy  the 
fine  imposed  upon  a  defendant  on  his  con- 
viction for  a  misdemeanour ;  at  all  events 
the  writ  of  levari  is  regular  when  it  has 
been  adopted  on  the  part  of  the  Crown. 
The  King  v.  TFoolf,  583 

LIBEL. 
See  Pleading. 

An  action  lies  for  a  libel,  stating,  that  al- 
though plaintiff  was  aware  of  the  death  of 
a  person  occasioned  by  his  improperly 
driving  a  carriage  against  that  in  wMch 


anolhrr  person  was  ri<ling,  he  attended  a 
public  ball  in  the  evening  of  the  «aine  day. 
Loril  thfrcUar.  Itum.  I'agc  4B0 

LORDS'  ACT. 

A  prisoner  diHChargcd  under  the  Lord's  Act 
was  illoved  to  tc  ri'taken    iu  ciccution 
for  wiint  of  notice  to   the  pkinUff,  al-    ', 
though  more  than  a  year  hail  eta|JBCil  since 
the  lime  of  his  being  disfharged.     Gil-    \ 
laat  V.  Barllei.  741)    j 

MANDAMUS. 

Sn  COROHEB.     Jl'STICES. 

1 .  Court  of  King's  Bench  will  not  issue  a  ihih- 
rfnniui  to  compel  the  Quarter  SctaiouB  to 
give  thiar  reasons  fur  their  judgmcuts,  iir 
make  special  entries  thereof  on  their  re- 
COrdSi  and  the  rule  for  a  ntasdamHs  was 
discharged  with  costs.  The  King  v,  the 
Jtalica  of  Devon.  31 

2.  The  Court,  on  the  motion  of  the  prosecu- 
tor of  a  mandaomi,  granted  a  peremptory 
rule  for  the  attorney  concerned  in  shewing 
cause,  to  file  his  affidavits  on  the  following 
day,  that  being  necessary  to  be  done  for 
the  purpose  of  getting  the  culc  Bbsolule 
tor  the  mandmma  drawn  up.  The  Kiii^ 
V.  the  Jusliets  oiMiddletcz.  36H 

3,  Burial  in  the  parish  chiirch-y»rd  is  a  coni- 
moD  law  ri^t  inherent  in  the  parishioners, 
but  the  mode  of  hurial  is  of  eccleaiaslical 
cognizance  ;  and  therefore  tiie  Court  re- 
fused a  nuouiaiiiat  to  inter  the  body  of  a 
parishioner  in  an  iron  coffin.  The  King 
V.  Calnidge  and  otliers.  588 

4,  A  mmidnnaii  will  not  lie  to  compel  a 
mngistrnte  to  produce  depositions  t&ken 
Ijcforc  him  on  a,  charge  of  felony,  for  the 
purpose  of  founding  an  indictment  for 
perjury  ngiunat  the  deponents  ;  the  magis- 
trate must  be  subpcenaed  to  produce  the 
deposilionB,  which  may  be  read  in  evidence 
before  the  grand  jury.    In  the  matter  of 

.  one  of  the  justices  of  peace  for 

county  of  fl«/(W.    "  627 

3.  A  mnnrfmiiBi  will  not  lie  to  justices  in  Quar- 
ter Sessions  to  compel  uiem  to  review 
thrar  decision  on  an  appeal,  upon  the 
ground  that  the  adjudication  was  not  war- 
rtuited  by  the  evidence.  The  Khigr.  the 
Jtalica  of  VoTceiteTshtTe.  WJ 

MEMBERS  OF  PARLIAMENT. 

See  Etidekcb,  4. 

Abond  given  bya  M.P.  under  lGeo.3.r.33, 
for  paying  tlie  debt  and  costs  absolutely  if 
the  pluntiff  succeeds,  is  analogous  to  a  re- 
cognizance  of  bail  in  error,  and  the  Court 


refused  on  that  ground  to  order  such  1 
bond  to  be  delivered  up  to  be  cancelled, 
where  after  the  action  was  commenced  the 
defendant  becuiic  bankrupt  and  obtained 
his  cerUficate,  although  that  might  be  1 
good  plea  pais  darreia  eontiTOiBnce.  Hia- 
ler  y.  CampbdI.  Page  731 


MISNOMER. 
Ste  Abatbmevt.    Ejecthent,  11, 13. 
Process,  U.    Arkbbt,  24.    B4iL,£. 

1.  Where  a  de^dant  has  been  arrested  by  > 
wrong  Eiame,  and  has  given  a  ball  boiul, 
and  moves  to  set  aside  proceedings,  the 
Court  will  require  him  to  file  common  bail 
and  undertake  not  to  bring  any  action. 
Kitckiag  V.  Alder.  282 

2.  Motion  to  set  aside  proce«^ngs  must  be 
made  before  the  time  for  pleading  in  abate- 
ment has  eipired.  282, 0. 

3.  On  a  plea  in  abatement,  if  the  plaiatif 
cuter  a  tattetttr  he  is  not  liable  to  coats. 

0.0. 

4.  SheriO'  liable  to  action  of  trespass  for  n- 
resting  a  man  by  wrong  name,  notvith- 
standing  the  defendant  is  discharged  on 
nioljou,  and  it  is  therefore  necessary  la 
impose  terms  of  not  briiu^ng  an  action. 

28?,  n. 

5.  Defendant  having  be«n  served  with  copy 
of  process  by  the  name  of  JoAn,  saii  tbit 
his  name  was  Nirhalai,  and  peraan  wbo 
served  the  copy  was  about  to  alter  Ih' 
name,  Httd,  that  a  writ  or  copy  cannot  be 
altered  withont  re-scaling,  and  serrice 
mustbeset  aside, bntwitboutcosta.  Imtl 
V.  Middlttm.  319 

G,  It  is  no  ground  for  a  plea  in  abatement, 
that  the  defendant  is  styled  in  the  declan- 
(Jon  fffnry  Prtvott  late  0/  Landan,  tuff- 
cAojU,  otherwise  caUed  Henri  Presost.  Cm- 


NEW  TRIAL. 

iNatIRT,  Wbit  o 


1.  Defendant  liaving  obtained  a  rule  for  new 
trial,  gave  a  cognimit:  held  that  he  iras 
liable  to  pay  costs  of  former  trial.  Jaclum 
V.  tiallam.  19 

2.  Where  verdict  waa  fordefcndantand  new 
trial  awarded  on  a  question  of  law,  with- 
out any  thing  sud  as  to  costs,  and  parties 
instead  of  proceeding  to  a  second  trial, 
agreed  to  ^tate  the  beta  specially,  as  if  a 
case  had  been  reserved  on  which  the  pn. 
lea  wa»  afterwards  delivered,  they  wera 
held  cotitied  to  costs  of  fiist  trial.    19  (■) 
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3.  Court  will  grant  a  new  trial  in  an  action  of 
trespass  brought  to  try  a  permanent  right, 
though  the  damages  arc  under  20/.  Tur^ 
ner  v.  Jjewis,  Page  265 

4.  New  trial  will  he  granted  where  tlie  da- 
mages amount  to  the  exact  sum  of  20/. 
Dyball  v.  IJuffield,  266  (a) 

5.  New  trial  will  not  be  granted  in  a  frivo- 
lous action.  ~  ib, 

6.  New  trial  will  not  be  grnntt^d  on  behalf  of 
plaintiff,  on  account  of  smallness  of  da- 
mages, ib. 

7.  In  C.  P.  new  trial  will  not  be  granted 
where  the  sum  is  under  20/.  ib, 

8.  No  new  trial  grantcxi  on  indictment  for 
perjury,  where  defendant  was  acquitted. 
The  A'lw^  V.  Brice.  352 

9.  The  motion  for  a  new  trial  may  be  made 
within  four  days  after  the  reUtrn  of  the 
distringas,  and  is  not  confmed  to  the  a^cc 
of  four  days  after  the  trial.  KirkJutm  v. 
Marter.  382 

10.  Anew  trial  cannot  be  moved  for,  even  by 
consent,  after  the  four  dar.-s  have  expired. 
Anon,  '  382  {a) 

11.  In  C.  P.  if  a  cause  be  tried  in  Term  time, 
the  motion  for  a  new  trial  muist  be  made 
before  or  on  the  appearance  day  of  the  re- 
turn of  the  habeas  corpora  juratorum,  if  re- 
turnable as  in  actions  by  original  on  a 
general  return  day  ;  or  if  returnable  on  a 
day  certun,  then  within  four  days  exclu- 
sive of  the  return  day.  '  ib, 

12.  The  affidavit  in  support  of  amotion  for  a 
new  trial  must  be  sworn  within  first  four 
days  of  the  Term.    Rucker  v.  MarshaU, 

3d3  (a) 

13.  Where  a  new  trial  is  granted  after  ver- 
dict for  the  defendant,  on  the  ground  of  a 
misdirection  of  the  Judge,  and  the  rule  for 
the  new  trial  is  silent  as  to  costs,  and  the 
plaintiff  succeeds  on  the  second  trial  of  the 
cause,  he  is  not  entitled  to  the  costs  of  the 
first  trial.     Birhettv,  irniatu  633 

14.  A  new  trial  after  a  perverse  verdict  of 
the  jury  is  granted  without  costs  ;  aliter 
after  a  mistaken  verdict.  I/oworth  v. 
SatntieL  633,  n. 

15.  Where  a  cause  was  taken  by  mistake,  the 
Court  refused  to  make  the  payment  of 
costs  the  condition  of  a  rule  for  a  new 
trial.    Etherington  v.  Kemp.  634 

NISI  PRIUS. 

Leave  cannot  be  obtained  at  Nisi  Prim  to 
compound  a  penal  action,  and  why.  Mor- 

381  (a) 


gan  V.  Lute. 


NON  PROS. 


1 .  Judgment  of  non  pros,  set  aside  on  an  af- 
fidavit that  the  debt  and  costs  had  been 
paid  previous  to  signing,  although  defend- 


ant swears  that  the  money  was  not  paid 
with  his  privity.      KibbUwhite  v.  Jeffrtyi, 

P  ge  142 
2.  The  defendant  cannot  sign  judgment  of 
non  pros,  for  wafit  of  a  declaration  after  the 
expiration  of  a  year  from  the  day  of  the 
return  of  the  writ,  for  the  cause  is  then  out 
of  Court ;  and  the  year  is  not  to  be  com- 
putcd  from  the  time  of  putting  in  bail,  and 
judgment  so  signed  was  set  aside,  but 
without  costs.     Cooper  v.  Nias,  669 

NONSUIT,  JUDGMENT  AS  IN  CASE  OF. 
See  Set-off. 

1.  Practice,  relating  to,  regulated  by  14  Geo. 
2.  c.  1/.  178 

2.  Rules  for  judgment  as  in  case  of  a  nonsuit 
in  country  causes  should  be  applied  for 
carlv  in  an  issuable  Term,  in  order  that 
the  plaintiff  may  have  sufficient  time  to 
shew  cause  in  the  same  Term,  or  the 
Court  will  enlarge  the  rule  till  the  next 
Tei-m.     Picker  v.  fVebster,  232 

3.  Slight  causes  sufficient  to  discharge  rule 
for  judgment  as  in  case  of  a  nonsuit,  as 
absence  of  witness,  or  pluntiff's  or  de- 
fendant's insolvency,  or  plaintiff's  illness. 

279  (a) 

4.  So  absence  of  documentary  evidence,  and 
the  nature  of  tiie  documents  need  not  be 
stated.  id*  ib, 

5.  Name  of  witness,  whose  absence  is  alleged 
as  ground  to  discharge  rule  for  judgment, 
should  be  stated.  280,  note 

6.  Great  precision  not  nece8.sary  in  affidavit 
to  oppose  this  judgment,  as  where  it  was 
stated  that  it  was  not  conyenient  for  the 
witness  to  come  after  he  was  subpcenaed ; 
the  Coiut  discharged  the  rule  on  a  pe- 
remptory undertaking.  t5. 

7.  In  K.  B.  an  undertaking  to  try  at  the  next 
sittings  is  required,  though  the  trial  is  de- 
ferred on  account  of  the  absence  of  witness, 
and  application  must  be  made  to  the  Court 
for  fiirther  time,  if  necessary.  Hacker  v. 
Hardy.  iB, 

8.  In  C.  P.  no  peremptory  undertaking  is  re- 
quired where  trial  is  deferred  on  account  of 
absence  of  witness,  where  return  is  doubt- 
fiil.  ib, 

9.  No  peremptory  undertaking  is  required  in 
K.B.  where  cause  is  delayed  by  injunction. 
Anon.  ib, 

10.  Peremptory  undertaking  may  be  enlar- 
ged and  further  time  given,  and  when. 

281,  note 

11.  Where  the  plmntiff  tried  his  cause,  and 
was  nonsuited,  and  a  new  trial  g^ranted,  the 
defendant  cannot  move  for  judgment  as 
in  case  of  nonsuit,  though  he  may  for  costs 
for  not  proceeding  to  trial.  Doe  y, 
TTymie,  801 

12.Term's  notice  is  not  necessary  before  sign- 
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Ing  judinnent  as  in  case  of  nonsuit,  though 
in  proceedings  for  four  Terms.  Theobald 
V.  C'richnore.  Page  317 

13.  The  defendant  is  at  liberty  to  move  for 
judgment  as  in  case  of  a  nonsuit,  in  the 
same  Term  in  which  the  issue  is  entered. 
HolaA  y.  Fleet.  672 

14.  The  defendant  may  have  a  rule  to  enter 
issue  and  judgment  as  in  case  of  a  nonsuit 
in  the  same  Term,    ^/um.  East.  T.  IS15, 

672,  note. 

NOTICE. 
See  Bail,    Ejectment. 

1.  Notice  of  executing  inquiry  on  Wednesday 
11th  of  June,  when  Wednesday  fell  on 
10th ;  held  good.     Eldon  v.  Haig.  1 1 

2.  Indorsement  on  declaration  to  plead  in — 
held  sufficient.  1 1  (6) 

3.  Notice  given  Mich.  1795,  to  quit  at  Lady- 
day  1795,  good.  tb, 

4.  Notice  at  foot  of  common  process  men- 
tioning an  impossible  year,  sufficient,     ib, 

ORDER  OF  JUDGE.    . 
See  SuMMoys  and  Order. 

PARISH. 
See  Costs.   20. 

PARTICULARS  AND  INSPECTION. 

1.  WTiere  party  was  agent  of  vendor  and 
vendee  in  sale  and  purchase  of  estate,  but 
afterwards  became  sole  agent  of  vendee,  to 
whom  abstract  of  title  deeds  was  deliver- 
ed, but  who  afterwards  refused  to  com- 
plete his  purchase,  and  retained  the  ab- 
stract in  his  hands,  Court  compelled  de- 
fendant and  his  agent  to  deliver  it  up  to 
plaintiff  after  action  brought  to  recover  the 
purcliase  money.    Langslow  v.  Cojc,      98 

2.  Summons  and  order  for  particulars,  how 
far  it  operates  as  a  stay  of  proceedings*  See 
Summons  and  Order.  93,  647 

3.  A  Judge's  order  for  the  delivery  of  par- 
ticulars does  not  stay  proceedings,  unless 
it  is  drawn  up  and  served  upon  the  plain- 
tiff's attorney.     TrUson  v.  Hunt.  647 

4'.  The  defendant  is  entitled  to  particulars 
before  appearance,  and  an  order  for  par- 
ticulars with  a  stay  of  proceedings  will 
prevent  the  plaintiffs  from  signing  judg- 
ment although  the  action  is  brought  for  an 
assault,  and  no  particulars  can  properly 
be  demanded  in  that  form  of  action.  Der- 
ry  V.  Lloyd,  .  725 

5.  Held  by  Dampier  J.  that  particulars  can- 
not properly  be  demanded  befc^-e  decla- 
ration.    Chapman  v.  Arming,     725,  note 

6.  Sernb.  on  a  prosecution  for  a  conspiracy 
to  defraud  the  prosecutor  of  goods,  Court 


will  not,  at  the  instance  of  the  defendant, 
compel  the  prosecutor  to  deliver,  a  parti- 
cular of  the  goods.     7%e  King  v. 

Page  698 
AUter  in  prosecution  for  barratry.        699 

PARTNER. 
See  Warrant  of  AxroRNEr. 

PATENT. 
See  Copyright. 

Patent  cannot  be  obtained  for  an  article  that 
has  been  publicly  vended.  24  [b] 

PAYING  MONEY  INTO  COURT. 
See  Set-oef.    Trial  7. 

Sheriff's  Poundage  and  fees  cannot  be  de- 
ducted by  virtue  of  rule  Hit.  5.  Jac.  1. 
on  taking  money  out  of  Court.  Stewart  r. 
Bracebridge.  "  529 

PEERS. 
See  Abrest, 

PENAL  ACTION. 

1.  The  Court  will  g^ve  leave  to  compound  a 
penal  action  prosecuted  by  parish  officers, 
after  verdict  obtained,  where  circamstances 
of  mitigation  appear,  but  leave  cannot  be 
obtained  at  nisi  Prius ;  and  when  the  mo- 
tion is  made  to  the  Court  in  bank  the  de- 
fendant must  consent  by  counsel.  Morgan 
q,  t,  V.  Lute.  3B1 

2.  Leave  refused  to  compound  in  an  action 
for  keeping  a  disorderly  house,  and  in  ac- 
tion where  part  of  the  penalty  went  to  the 
poor.  381  (fl) 

3.  The  consent  of  the  Crown  must  be  ob- 
tained before  a  rule  can  be  granted  for 
leave  to  compound  where  part  of  the  pe- 
nalty goes  to  the  King.  ib, 

PLEAS  AND  PLEADING. 

5ee  Bankrupt cr.  Common.  Comperuit 
AD  DiEH.  Consolidation.  Copyright. 
Declaration.  Indictment.  Vari- 
ance. 

1.  Court  will  not  take  judicial  notice  that 
ZhiUiji  is  in  Ireland,  Kearney  v.  King. 

28, 32. 

2.  Bill  of  exchange  described  as  drawn  at 
Dublin  for  a  certain  sum  of  money  must  be 
taken  to  be  made  for  English  money,  and 
if  it  appear  in  evidence  that  the  bUl  was 
drawn  in  Ireland  for  Irish  currency,  this 
will  be  a  fatal  variance.  id.  ib. 
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3.  Money  in  pleading,  without  other  descrip- 
tion, means  English  money.  Page  32 

4.  Court  will  take  judicial  notice  of  extent  of 
ports  and  river  Tkatnea,  but  not  of  local 
situation  of  parishes,  &c.  31  (a) 

5.  Uncertainty  of  allegation  in  general 
ground  of  special  of  demurrer,  and  not  to 
be  Xaken  advantage  of  on  trial  or  after 
verdict.     fVright  v.  mibie,        49, 53—55 

6 .  Declaration  describing  a  right  of  common 
in  respect  of  a  messuage  and  land  suffici- 
ent, though  it  be  proved  to  exist  only  in 
respect  of  land .  104 

7.  Declaration  with  special  counts  for  con- 
tribution to  repairs  of  party  wall,  defend- 
ant being  owner  of  improved  rent  of  ad- 
joining house,  and  common  money  counts. 
Plea  to  the  whole  declaration  that  R.  N. 
in  his  Ufetime  was  owner  of  the  improved 
rent,  and  that  defendant  is  only  entitled  as 
hi8  executor;  that  there  are  bonds  out- 
standing, and  plene  adminUtraoit  pneter,  a 
sum  insufficient  to  pay  demand  in  first 
count.  Pica  held  bad  on  demurrer.  Wil- 
cos  V.Newman,  132 

8.  Where  plea  begins  as  an  answer  to  the 
whole  declaration,  but  is  in  truth  but  an 
answer  to  part,  the  whole  plea  is  bad,  and 
plaintiff  may  demur.  132  (a) 

9«  Where  plea  begins  as  an  answer  to  part, 
and  is  in  truth  but  an  answer  to  part, 
plaintiff  shoold  take  judgment  for  the  part 
unanswered.  ib» 

10.  Prescriptions  and  contracts  must  be 
proved  in  the  extent  alleged,  but  aliter  of 
torts  where  the  right  stated  is  merely  in- 
ducement to  the  action.  Ric&etts  v.  Salwey, 

112,  3,  4 

11.  Sham  pleas  tendering  issues  requiring 
different  modes  of  trial,  and  pleaded  so  as 
to  entrap  plaintiff,  set  aside  with  costs,  to 
be  pidd  by  attorney,  though  he  was  acting 
by  his  client's  express  directions.  Fhicent 
v.  Groome.  182 

12.  Plea  of  misnomer  pleaded  in  person  must 
be  signed  by  counsel.  209 

13.  Plea  of  wmperuit  ad  diem  and  general 
demurrer  must  be  deUvered,  not  filed.  211 

14.  Declaration  on  a  policy  averring  the  in- 
terest to  have  been  in  A,  B,  Sf  Co,  without 
shewing  the  names  of  the  firm,  is  aided 
after  verdict,     ff^right  v.  Welbie.  49 

15.  In  an  action  on  a  bill  of  exchange  with 
the  money  counts,  defendant  pleaded,  1st. 
iWH  assumpsits  2dly.  tothe  first  count,  that 
the  bill  was  in  the  hands  of  a  third  person ; 
and  to  the  other  counts,  that  account  had 
been  stated,  and  that  plaintiff's  chum  arose 
in  respect  of  an  outstanding  bill ;  held, 
that  no  rule  could  be  granted  for  ngning 
judgment  as  for  want  of  a  plea.    Anon, 

355 
ifiu  In  C,  P.  it  has  been  held,  that  a  rule  can- 


not be  granted  to  quash  an  insensible  pie 
in  abatement.  Page  355  (a) 

17.  Informality  of  plea  which  goes  to  tiie 
substance  of  the  action  will  not  justify  the 
plaintiff  in  signing  judgment,  though  de- 
fendant was  under  terms  of  pleading  issu- 
ably.     Anon,  355 

18.  Signing  judgment  for  want  of  a  plea  is 
an  act  to  be  done  by  the  phdntiff  at  his 
peril.  356 

19.  Plea  puis  darrein  continuance  of  release 
by  one  of  several  plaintiffs  set  aside  with- 
out costs,  on  the  terms  of  an  indemnity 
being  given  to  the  plaintiff  who  had  raleas- 
ed  the  action,  although  th6  consent  of 
such  plaintiff  had  not  been  obtained  before 
the  action  was  brought,  it  appearing  that 
no  consideration  had  been  given  for  the 
release,  and  Uiat  the  phdntiff  sued  as  trus- 
tees for  the  creditors  of  an  insolvent  per- 
son. Mountstephen  and  others  r.  Brooke 
and  others.  390 

20.  Held  that  a  retraxit  given  by  an  illiterate 
tenant,  in  whose  name  an  action  of  eject- 
ment was  defended,  might  be  set  aside. 

390  (a) 

21.  Where  an  action  was  brought  by  two 
plaintiffs  as  executors,  the  Court  of  C.  P. 
refused  to  set  aside  a  plea  of  release  given 
by  one  of  the  plaintiffs.  391,  note 

22.  When  a  declaration  stated  that  before 
the  publishing  of  the  libel,  a  carriage 
driven  by  the  plaintiff  had  ran  against  an- 
other without  plaintiff's  negUgence  or  de- 
fault, and  a  person  had  been  thrown  out 
and  killed,  and  defendant  published  the 
libel  of  and  concerning  the  sud  accident. 
Held,  that  although  it  was  proved  that 
the  accident  did  happen  through  the  ne- 
gligence of  plaintiff,  yet  there  was  no  va- 
riance, the  accident  and  cause  of  it  being 
(^visible.    Lord  Churchill  v.  Hunt.  ^ 

480 ;  and  see  603 

23.  Trover  lies  at  the  suit  of  one  of  the 
makers  of  a  promissory  note,  especially 
if  the  other  msdker  signed  as  surety.  Anon* 

501 

24.  Where  the  declaration  stated  that  de- 
fendant went  before  R,  C,  Baron  of  fVater" 
fork  in  the  county  of  A,  and  charged 
'plaintiff  with  felony,  and  it  was  proved 
that  the  titie  of  the  magistrate  was  R»  C. 
Baron  oi  Waterpark^  in  the  county  of  ^., 
Held,  that  this  was  a  fatal  variance.  WaU 
ters  V.  Mace,  607 

25.  Where  the  declaration  stated  that  the 
defendant  spoke  these  words  of  the  plain- 
tiff, <<  This  is  my  umbrella  and  he  stole 
it,"d(C.  Held  that  this  was  not  aupported  by 
proof  of  the  words,  '*  It  is  my  umbrella 
and  he  stole  it,"  &c.  the  umbrelU  not  bmg 
present.     WcUtem  v.  Mace.  508 

26.  In  covenant,  whei^e  in  setting  out  the 
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deed  tlic  declaration  stitod,  that  "  it 
was  witnessed  nmong  other  thin;^,  that 
as  well  in  consideration  of,"  Sec.  and 
there  was  no  word  in  tlip  declaration  to 
answer  to  the  phrase,  as  well,  and  only 
part  of  the  consideration  was  stated,  Held, 
that  this  was  a  f&tixl  variance.  SwalUrtv  v 
Beaumont.  Papt*  518 

27.  Held,  that  in  an  action  of  covenant 
agfunst  mortgagor,  a  statement  that  the 
defendant  bound  himself,  his  heirs,  execu- 
tors, &c.  vrtA  no  variance,  though  the 
word  heirs  was  not  mentioned  in  the  co- 
venant.   Hamboroughy.  WUkie.  518 

28.  The  Court  will  not  grant  a  rule  for  the 
plaintiff  to  sign  judgment  as  for  want  of  a 
plea,  merely  on  an  affidavit  that  the  plea 
Is  fahic.     Idle  v.  Crutch.  524 

29.  Judgment  signed  after  a  plea  in  the  office, 
set  aside,  though  it  was  a  sham  plea  of 
judgment  recovered  in  the  Mayor's  Court. 
Awm,  525,  note 

30.  Unless  a  sham  plea  is  clearly  absurd  on 
the  face  of  it,  the  plaintiflf  should  not  sign 
judgment  as  if  it  were  a  nullity,  but  must 
apply  to  the  Court  for  leave  to  do  so.  Dill 
¥.  Alexander*  ih.  note 

31.  Where  a  plea  is  clearly  absurd  on  the 
£eu:c  of  it,  the  plaintiff  may  sign  judgment 
without  previous  application  to  the  Court. 
PAiUips  V.  Bruce.  526,  note 

32.  If  there  be  but  one  plea  in  bar,  if  bad  iu 
part,  it  is  bad  for  the  whole.  Phillips  v. 
Bruce,  ib.  note 

3S.  To  support  a  motion  for  leave  to  sign 
judgment  for  want  of  a  plea,  on  ground 
that  sham  pleas  are  pleaded,  there  must 
be  an  aUdavitof  the  falsehood  of  the  pleas. 
Bat  upon  shewing  cause,  leave  was  given 
to  file  such  an  affidavit  on  payment  of  the 
costs  of  the  opposition.     Bones  v.  Bunfer. 

564 

34.  If  sluun  pleas  have  been  pleaded  under 
a  rule  to  plead  double,  it  is  not  necessary 
to  more  to  set  aside  the  inile,  before  mov- 
ing for  leave  to  sign  judgment.   Id,      ib. 

35.  Rule  granted  for  judgment  as  foi^  want 
of  a  plea,  where  a  sham  plea  was  pleaded, 
the  issues  on  which  required  two  different 
modes  of  trial.    Mutiionv.  Mochett.       ib. 

36.  Held,  that  after  a  rule  to  abide  by  the 
plea,  the  plaintiff  cannot  sign  judgment  as 
for  want  of  a  plea,  although  such  a  rule 
will  not  prevent  Hie  Court  from  allowing 
the  plaintiff  to  sign  judgment.  Prescott 
V.  PUMngUm,  565 

37.  Declaration  for  libel  stating,  that  plaintiff, 
a  constable,  had  apprehended  persons 
stealing  a  dead  body  and  had  carried  the 
body  to  Surgeon's  Hall,  and  that  defendant 
published  the  libel  of  and  concerning  the 
plaintiff's  said  conduct;  second  count, 
that  defendant  published  a  certain  other 


f  libel,  of  and  concerning  the  conduct  of 
the  ]>laintiff  respecting  the  said  dead  body. 
Held  necessary  in  support  of  both  counts 
to  prove  that  the  plaintiff  had  carried  the 
body  to  Sui^fcon's  Hall.  Teetdale  v.  Or-' 
meiit.  'J03 

38.  An  information  on  the  5th  Ann.  r.  14. 
for  keeping  a  net,  must  negative  tlie  qua- 
liiication,  or  it  will  be  insufficient  after 
verdict,  although  the  word  *  unlawfully*  b 
inserted  in  the  counts.  Hehden  q,  t.  v.Bbif. 

607,  note 

S9.  After  defendant  had  been  discharged 
under  an  Insolvent  Debtors'  Act,  he  agreed 
to  pay  a  pre-existing  debt  for  goods  sold, 
part  in  cash  and  part  by  bills  of  exchange. 
This  agreement  not  having  been  perform^, 
Held,  that  plaintiff  could  not  declare  in 
ifuleb-assumpsit  for  goods  sold,  at  least  be- 
fore the  expiration  of  the  time  at  which 
the  bills  would  have  become  due,  bat 
should  have  declared  specially.  Scndile 
after  a  debtor  has  been  discharged  by  the 
Insolvent  Debtors*  Court,  the  plaintiff 
cannot  declare  upon  fresh  promises  for  the 
same  debt  without  leave  of  that  Court. 
Campbell  v.  Seu^eU.  609 

40.  A  declaration  beginning  in  debt  and  con- 
taining some  counts  stating  that  the  de- 
fendant being  indebted  undertook  and 
promised  to  pay,  &c.  whereby  actio  accrevity 
and  other  counts  framed  in  debt,  stating 
that  the  defendant  was  indebted  in  a  cer- 
tain sum  to  be  paid  to  plaintiff,  whereby 
&.C,  is  bad  for  the  misjoinder.  Brill,  Gent, 
one,  Sfc.  V.  Neek.  61i^ 

41.  A  count  charging  that  defendant  under- 
took and  promised  to  pay  is  in  assumpsit  and 
not  in  debt,  although  it  conclude  "  where- 
by an  action  hath  accrued,"  &c.  ITie 
form  in  debt  is,  that  defendant  agreed  to 
pay.      Id.  ib. 

42.  Senib.  That  in  an  action  of  debt  on 
simple  contract,  a  writ  of  enquiry  cannot 
always  be  dispensed  with ;  for  instance, 
in  debt  for  the  value  of  foreign  money, 
and  other  cases  in  which  a  judgment  by 
default  is  an  admission  of  the  contract 
stated  in  the  declaration,  but  not  of  the 
exact  sum  mentioned  in  it.    id,  ih, 

43.  Every  plea  must  be  drawn  out  at  length, 
and  therefore,  the  delivery  of  a  paper 
stamped  according  to  law,  but  having  only 
the  words,  *'  general  issue  fum  asAumpat," 
is  a  mere  nullity,  and  judgment  signed 
for  want  of  a  plea  will  not  be  set  aside 
^thout  an  affidavit  of  the  merits,  though 
the  plea  was  accepted  by  the  plaintiff^s 
clerk.     Oiiton  v.  Honseman.         647,  note 

44.  iiie  general  issue  is  a  plea  that  must  be 
filed,  and  when  that  takes  place  the  plain- 
tiff cannot  sign  judgment  as  for  want  of  a 
plea  ;  and  the  affidavit  for  setting  aside  a 
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judpfincnt  on  the  grouiul  that  a  plea  was 
prcvioiLsly  filed,  need  not  state  in  what 
place  it  was  filed,  for  the  Court  will  pre- 
sume it  was  filed  in  the  right  place,  unless 
the  contrary  be  shewn :  Held  also  that 
the  plea  of  not  guilty  to  an  action  of  as- 
sitmpsU  cannot  be  treated  as  a  nullity. 
Dm^oH  y,  Moreton,  Pa^e715 

45.  If  noti  assumpsit  be  pleaded  to  an  action 
on  the  case  against  a  coachmaster  for  not 
safely  carrying  the  plaintiffs  wife  and 
child,  .S'rm6.  that  the  plaintitf  cannot  sign 
judgment  as  for  want  of  a  plea.  Hayne 
V. .  716,  note 

46.  If  a  plea  partly  in  abatement  and  partly 
in  bar  be  put  in  after  the  four  days, 
qiiivre  if  the  plaintiff  may  not  sign  judg- 
ment for  want  of  a  plea.  Martindalt  v. 
Hnrditig,  id, 

47.  If  defendant  plead  a  plea  without  taking 
declaration  out  of  the  office  it  is  a  nullity, 
and  waives  the  necessity  for  demand  of 
plea,  and  the  plaintiff  may  sign  judgment 
by  defiiult.      Bondy,  Smart,  7.'55 

48.  Where  a  rule  to  plead  has  been  given 
and  demand  of  plea  made  and  judgment  is 
signed  in  a  subsequent  Term,  there  need 
not  be  a  fresh  demand  of  plea  of  that 
Term,  though  there  should  be  a  rule  to 
plead.     Sweet  v.  John,  735 

49.  A  defendant  being  under  terms  of  plead- 
ing issuably,  filed  a  special  demurrer,  as- 
signing for  cause  the  misjoinder  of  counts. 
Held  that  pl^ntiff  could  not  sign  judgment 
for  want  of  a  plea.  Newntiam  v.  Dowdiitff, 

711 

50.  When  time  given  to  defendant  on  con- 
dition he  would  plead  issuably,  and  he 
demurred  generally,  on  ground  that 
though  presentment  at  place  of  special 
acceptance  alleged  no  demand  and  refiisal 
was  alleged,  plaintiff  signed  judgment  and 
supported.    JHute  v,  Benson,         711,  note 

POUNDAGE. 
See  Sheriff. 

PRACTICE. 

.See  Jury.    Pleas  and  Pleading. 
Prisoners. 

A  prosecutor  conducting  his  case  in  person, 
and  who  is  to  be  examined  as  a  witness  in 
support  of  the  indictment,  has  no  right  to 
address  the  jury  in  the  same  manner  as 
counsel.  The  King  on  pro.  of  Mills  v.  Brice. 

„   ^  .  352 

2.  The  motion  for  a  criminal  information 
must  be  made  by  the  law  officers  of  the 
crown,  or  by  a  barrister,  and  not  by  a  pri- 
vate individual.  Rex  on  Pros,  of  Hunt  v. -^ 
& Justices  of  Ixmoathire,  602 

3H 


PRISONERS. 

1.  Where  a  defendant  in  custody  of  the  mar- 
shal pleads  to  a  declaration  filed  de  bene  esse, 
he  is  not  entitled  to  his  discharge  under 
the  rule  of  Court  5  W.&  3T,  tl^ugh  no  de- 
claration in  chief  is  afterwards  delivered 
within  two  Terms.    H^ams  v,  Scudaawre, 

Page  386 

2.  In  such  case  no  affidavit  need  be  filed  of 
the  delivery  of  the  dcchiration.  id,  ibid,  & 
note. 

3.  AVhere  a  declaration  was  delivered  to  a 
prisoner  in  gaol,  indorsed  with  a  notice  to 
plead  in  eight  days,  and  the  defendant 
pleaded  before  declaration  filed,  it  was  held 
that  the  plaintiff  could  not  sign  judgment 
as  for  want  of  a  plea.  386  (a) 

4.  When  a  defendant  renders  in  discharge  of 
his  bail  after  a  declaration  has  been  filed 
conditionally,  and  notice  served  upon  him 
and  rule  to  plead  given,  it  is  not  necessary 
to  deliver  another  declaration  for  the  de- 
fendautin  custody.  Thompsmy,Cam,12^ 

5.  A  prisoner  discharged  under  the  Lorda' 
Act  was  allowed  to  be  retaken  in  execution 
for  want  of  notice  to  the  plaintiff,  althoudi 
more  than  a  year  had  elapsed  adnce  ^e 
time  of  his  being  discharged  Gillan  .v.  Bart^ 
Ut.  740 

PROCEDENDO. 
See  Bail.  Habeas  Corpuj. 

1 .  \Vhcrc  the  rule  for  better  bail  was  served  on 
the  14th  oiJaHuary  and  bail  did  not  justify 
untU  the  19th,  held  that  the  plaintiff's  jm-o- 
ceflient^  wag  n^ar.    Davis  v,Tuddienham, 

130 

2.  Procedendo  cannot  issue  after  service  of 
the  rule  for  the  allowance  of  bail,  on  the 
ground  that  the  plaintiff  was  called  by  a 
wrong  name  in  the  notice  of  bail ;  but  the 
rule  for  the  allowance  should  be  first  set 
aside.    Rice  v.  Chambers,  57& 

PROCESS. 

«Scf  Amendment,  5—9. 

1.  In  order  to  set  aside  the  service  of  a  writ 
in  a  wrong  county,  there  must  be  a  posi- 
tive affidavit  shewing  there  could  be  no 

dispute  as  to  the  boundary. v.  Walters, 

14.  Swiss  V.  inmams.  15  (rf) 

2.  Court  will  set  aside  service  of  writ  in 
wrong  county  if  there  be  no  dispute  as  to 
the  boundaries.  15  (c).  AUter  where 
doubt  exists^  15  r^j 

3.  Latitat  served  on  25th  of  January  but  not 
tested  till  30th,  on  which  day  it  was  re- 
turnable, bad  J  but  the  objection  waived, 
defendant's  attorney  having  written  to 
plsdntirs  attorney  on  28tb^  undertaking 
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to  appear^  and  receive  declaration.    Anon.  \ 

Page  129 

4.  Appearance  cures  irregularity  in  process. 

129(a) 

5.  Omission  in  ac  etiam  part  of  bill  of  Mid- 
dk»ex  of  cause  of  action  for  which  defend- 
ant is  arrested  on  bailable  process  is  irre- 
gular, and  he  cannot  be  holdcn  to  bail. 
Munrot  v.  Rowe,  171 

6.  Testatum  capioi  by  original  returnable  at 
fFe>/iniJur/(fr,  instead  of  "  wheresoever," 
held  irregular,  and  Court  refused  to  amend 
to  prejucUce  of  bul.    Marsh  v.  Blackford. 

323 

7.  Service  of  hiSi  o(  Middlesex  in  St,  Giles, 
Cripjdegttitj  sufficient,  being  on  confines  of 
adjoining  county,  and  at  all  events  where 
the  process  was  served  on  the  3d  of  May, 
and  notice  of  declaration  given  on  the  lOth, 
application  to  Court  to  set  aside  proceed- 
ings on  the  18th  is  out  of  time.  Ellis  v. 
333 

8.  Writ  of  execution  taken  out  for  too  large 
a  sum,  in  general  only  quashed  for  excess ; 
but  where  ca,  sa.  was  indorsed  to  levy  pe- 
nalty of  warrant  of  attorney  where  a  de- 
feazance  only  authorized  execution  for  the 
arrears,  the  rule  was  made  absolute  for  set- 
ting aside  execution  in  toto,  350  (a) 

9.  An  alias  capias  directed  to  the  sheriff  of 
the  dty  of  Chester  instead  of  the  chamber- 
lain of  the  county  Palatine,  held  irregu- 
lar, and  may  be  set  aside  at  the  instance 
of  the  defendant,  and  the  Court  refused  to 
allow  Ha  amendment.    Bradshaw  y.  Davis. 

375 

10.  Defendant  will  be  discharged  out  of  cus- 
tody where  he  is  arrested  on  a  latitat  di- 
rected to  the  bailiff  of  borough  of  South- 
work  vDSteaA  of  sheriff  of  5t<rrcy.  376,  note 

1 1.  Proceedings  set  aside  where  a  writ  direct- 
ed to  the  sheriff  of  Kent  was  served  in  the 
Cinque  Ports.  376,  note 

12.  It  is  no  ground  of  discharge  that  the  de- 
fendant was  arrested  within  the  verge  of 
the  palace.  <^* 

13.  Held  that  kiUing  a  bailiff  while  attempt- 
ing to  execute  a  writ  without  a  non  omittas, 
in  an  exclusive  liberty,  will  not  amount  to 
murder.  «*• 

1 4«  The  notice  at  the  foot  of  a  bill  of  Middle- 
sex, specifying  the  day  of  the  month  on 
which  the  defendant  is  to  appear,  is  regu- 
lar, though  it  omit  to  state  the  year.  Hum- 
phries  y.  CtUUngwood,  ^     384 

15.  Held  formerly,  that  the  year  in  which  the 
defendant  is  directed  to  appear,  in  a  notice 
at  the  foot  of  common  process,  if  stated  at 
aU,  must  be  in  letters,  and  not  in  figures. 

16,  But  it  was  afterwards  held,  that  it  is  no 
irregularity  to  state  the  year  in  figures, 
though  the  day  of  the  month  must  be  set 
forth  in  words  at  length.  Stehhing  v.  Hunt, 
Ba^Ht  T.  HqU^  and  Awnt,  385,  note 


17.  Where  the  Christian  name  of  the  defend' 
ant  18  omitted  in  a  latitat,  the  procee^ngs 
arc  irregular  and  will  be  set  aside  on  mo- 
tion, and  there  is  no  distinction  betweeo 
bailable  and  serviceable  process;  but  where 
the  nile  nisi  was  moved  for  without  costs, 
and  the  defendant  received  the  writ  with- 
out objection,  the  Court  made  the  rule  ab- 
solute without  costs.  Totnliu  v.  Preston  and 
GiU,  Page  3y7 

18.  Bill  oi  Middlesex  and  notice  thereto,  de- 
scribing  the  defendant  as  Mr.  ^.  without 
stating  his  Christian  name,  irregular  -^ 
V.  Snow,  ib.  (a) 

19.  Process,  with  the  names  of  four  defend- 
ants, one  of  them  being  Mttnamed,  may  be 
served  upon  the  three  whose  names  are 
right;  and  if  the  name  of  the  other  be 
afterwards  altered,  and  the  writ  rescaled, 
it  is  good  against  all.    Anon.  &. 

20.  A  bill  of  Middlesex  returnable  on  Thurs* 
day  next  after  Easter  day,  which  was  the 
day  of  the  Asccenston,  is  irregular,  and  the 
objection  cannot  be  waived  by  the  defend- 
ant ;  but  where  the  defendant  had  promis- 
ed to  take  no  advantage, ,  the  Court  set 
aside  the  proceedings  without  costs,  and 
on  the  terms  of  no  action  being  brought 
Osborne  v.  Taylor.'  400 

21.  Notice  to  appear  at  the  foot  of  common 
process,  in  which  the  defendant  was  call- 
ed James,  when  in  the  former  part  of  the 
writ  he  was  called  William,  held  irregular, 
and  the  proceedings  were  set  aside  with 
costs.    Harden  v.  fFood,  500 

See  also  615 

22.  Mistake  in  sheriff's  warrant  does  not 
invalidate  the  arrest*     Jf^iUiams  y.  Lemit, 

611 

23.  Notice  at  the  foot  of  common  process, 
directing  the  defendant  to  appear  on  F/^(/(ay 
the  6th  of  November,  instead  of  Saturday 
the  6th  of  November,  held  irregular,  and 
the  proceedings  were  set  aside  without 
costs.     Ahraham  v.  Noakes.  615 

24.  Semb.  that  on  account  of  irregularity  in 
notice  the  service  of  the  writ  only,  and 
not  the  writ,  must  be  set  aside.  616 

PROHIBITION. 
See  Replevin* 

PROMISSORY  NOTE. 

Where  a  testator  gave  in  her  lifetime  to  the 
plfdntiff  a  promissory  note  to  pay  him  or 
order  ^'  on  demand  the  sum  of  100/.  for 
value  received  and  his  kindness  to  me," 
with  a  verbal  engagement  on  the  part  of 
the  plaintiff  that  the  note  should  not  be 
demanded  until  idfter  her  death,  it  was 
held,  in  an  action  upon  the  note,  that  pa- 
rol evidence  could  not  be  rec^ved  to  sbew 
that  it  was  not  given  for  a  Tabiabk  con- 
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sidcmtlon*     Trvodbrldge  v»  Spooncr  ct  ux. 
executrix  of  7?<^'eccn //rwtcf.  Page  661 

PROVISO,   TRIAL  BY. 

Defendant  cannot  tr}'  by  proviso  till  plain 
tiff  has  been  in  default ;  issue  being  joined 
in  the  cause  for  the  summer  assizes  1816, 
when  it  was  not  tried ;  and  the  cause  hav- 
ing gone  down  to  trial  again  at  the  sum- 
mer assizes  1H18,  upon  a  different  issue, 
but  not  ha\dng  been  tried  as  intended  by  a 
special  jury,  neither  party  chusing  to  pray 
a  tales^  held  that  defendant  could  not  try 
by  proviso.     Siiiith  v.  DlundcU,  226 

QUARTER  SESSIONS, 
^ec  Mandamus.    Sessions. 

QUO  WARRANTO. 

<3uo  warranto  iiill  not  lie  against  a  county 
treasurer  to  shew  by  what  authority  he 
holds  the  office,  if  he  has  been  de  facto 
elected  by  tlic  Justices  in  Quarter  Sessions; 
nor  will  a  inandatHHs  lie  to  the  Justices  in 
Sessions  to  make  a  new  election  of  a  coun- 
ty treasurer  on  the  ground  that  one  of  the 
Justices  who  had  voted  at  the  election  had 
not  taken  the  qualification  oath  prescrib- 
ed by  18  G.  2.  c.  20.  prior  thereto ;  for 
the  acts  of  the  justice  are  not  void,  al- 
though he  may  be  liable  to  penalties.  Rex 
V,  the  Justices  of  Herefordshire ^  and  the 
County  Treasurer  of  the  same  Shire.    700 

RECORD   OF  NISI  PRIUS. 

1.  The  Court  will  not  grant  a  rule  to  set 
aside  a  verdict  merely  on  the  ground  that 
the  record  of  nisi  prius  varied  from  the 
issue,  unless  it  appears  that  it  varied  also 
from  the  declaration.      I}oe  v.  CuttereU. 

277 y  and  note  (a) 

2.  Setrtbky  that  it  is  irregular,  without  leave 
of  the  Court  or  a  Judge,  to  pass  the  re- 
cord differing  in  a  material  respect  from 
the  declaration  and  issue.  id,  ibid, 

3.  Record  of  tusi  jtrim  ought  to  be  transcrib- 
ed from  the  issue  roll,  and  to  contain  the 
pleadings  and  award  of  venire  as  in  Issue 
book.  ibidy  note 

RELEASE. 
See  Pleas  hnd  Pleading,  5,  6,  7. 

REPLEVIN. 

1.  Frohilntion  may  be  issued  to  sheriff"  to  re- 
strain him  from  proceeding  in  replevin  suit 
under  \\  Geo  2,  c.  19,  after  expiration  of 
five  days  allowed  by  2  JT.  &  M,  st.  1.  c  5. 
for  replevying  a  distress,  and  after  sole  of 
«uch  distress,  where  a  person  had  acted 


for  many  years  as  clerk  of  replevins  to  se- 
veral, and  had  been  recognized  as  such  by 
present  sheriff,  but  it  did  not  appear  that 
he  had  been  appointed  to  his  office  under 
Stat.  \SL2P.ik,M,  c.  12.  Court  granted 
a  prohibition  to  restrain  sheriff"  from  pro- 
ceeding in  a  suit  where  a  replevin  had  been 
granted  by  such  an  officer.  Griffiths  y.  SU- 
p/ic7is.  Page  196 

2.    If  goods  remain  unsold,   tenant  may  re- 
plevy after  the  five  days.  196  (a) 

REQUESTS,  COURT  OF. 
See  Court  of  Requests. 

REVOCATION. 
See  Arbitration  and  Award. 

SCIRE  FACUS. 

Where  an  ejectment  had  been  brought  and 
judgment  recovered  in  1798,  and  the  term 
of  the  demise  laid  in  the  declaration  had 
since  expired,  the  Court  refused  to  grant 
a  rule  for  enlarging  the  term  and  issuing  a 
scire  facias,  the  possession  having  changed, 
and  the  person  who  was  the  owner  having 
since  died.    Doe  v.  Rendell,  535 

SECURITY  FOR  COSTS. 

Plaintiff  having  become  bankrupt  before 
plea  pleaded,  defendant  obtained  an  order 
for  giving  security  for  costs,  and  after- 
wards pleaded  bankruptcy ;  held  that  plea 
could  not  be  set  aside,  but  that  order  for 
giving  security  for  costs  should  be  rescind- 
ed, the  plaintiff  to  pay  the  costs  of  that 
application,  and  the  defendant's  rule  dis- 
charged.   Minchin  v.  Hart.  215 

SERVICE. 
See  Attachment.    Bill  of  Exchakoe. 

Where  a  defendant  cannot  be  found  in  order 
to  serve  him  personally  with  a  rule  for 
taking  out  money  deposited  in  the  hands 
of  the  sheriff  in  lieu  of  bail,  the  Court 
will  allow  the  service  to  be  good,  by 
leaving  a  copy  of  the  rule  at  the  defend- 
ant's last  place  of  abode,  and  sticking  it 
up  in  the  office.  Peate  v.  TViscoti.  675 
And  see  466,  in  notes.  170 

SERVICEABLE  PROCESS. 
See  Process,  9. 

SESSIONS. 

See  Indictment.  Jury.    Justices.  Le- 
yari  Facias.    Mandamus. 

1 .  Where  the  Court  of  Quarter  Sessions  coo- 
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lirmed  an  order  of  two  justices  for  stopping 
up  a  highway  without  proof  that  the  order 
was  previously  made  at  a  special  sessions, 
and  an  application  was  maidc  to  K.  H.  for 
a  mandamus  to  enter  continuances,  the 
Court  would  not  intt^rfere,  as  the  sessions 
had  already  decided  upon  a  point  peculi- 
arly within  their  jurisdiction.     The  King 

T.  the  Jutticet  of Page  l'»4 

S.  The  preparation  of  plans  and  maps  for  the 
pmrpose  of  carrying  an  inclosurc  into  efiect, 
M  no  evidence  of  an  allotment  nnder  the 
act,  which  requires  an  appeal  a-fainst  an 
allotment  to  be  made  within  six  months 
after  the  cause  of  complaint  lias  aristq, 
and  it  suffices  to  appeal  ^vithin  six  montEs 
from  the  making  of  the  conclusive  allot- 
ment. The  King  v.  the  Justices  of  Mid- 
Oesex.  S6ii 

3.  Where  a  defendant  indicted  at  the  Quarter 
Sessions  for  a  conspiracy,  had  enti'red  into 
insufficient  recognizance  to  take  his  trial, 
held,  that  this  Court  on  a  removal  by  rrr- 
timrari  might  discharj;e  them  on  motion 
and  compel  him  to  enter  into  better  securi- 
ties.    The  King  v.  Jlmper.  491 

4.  The  sheriflF  is  bound  ex  officio  to  levy  the 
fine  imposed  upon  a  defendant  on  a  con- 
idction  for  a  misdemeanour,  and  at  all 
events,  the  writ  of  let^ari  facias  is  regular 
if  it  has  been  adopted  on  the  part  of  the 
Crown.    The  King  v.  n'oo/fe,  583 

SKT-OFF. 


1.  Where  defendant  (in  this  suit)  had  ob- 
tained judgment  against  plaintiff  in  C.  P. 
fbr  12/.  the  latter  having  suflFered  judg- 
ment to  go  by  default,  though  he  had  a 
claim  against  the  defendant  for  10/.  which 
he  neglected  to  set  off  in  that  action ;  he 
now  brought  an  action  in  K.  B.  to  recover 
that  demand,  and  held,  that  as  defendant 
had  offered  to  allow  plaintiff  the  10/.  he 
night  obtain  rule  for  judgment  as  in  case 
of  aonsuit,  unless  plfuntiff  would  either 
giTC  a  peiemptory  undertaking  to  try  at 
next  sittings,  or  discontinue  the  action 
and  pay  costs.      Chmmnan  v.  Drtiiming, 

178 

2    Where  defendant  has  a  set-off  against  the 

plaintiff,  and  does  not  appear  at  the  trial, 

the  plaintiff  may  either  take  a  verdict  for 

the  whole  sum  hepioves  due,  subject  to  be 

reduced  to  the  sum  due  on  the  balance  of 

accounts,  if  the  defendant  will  afterwards 

enter  into  a  rule  to  bring  no  action  for  the 

set-elT;  or  he  may  take  a  verdict  for  the 

smaller  sum,  with  a  special  indorsement  on 

the  postea  as  a  foundation  for  the  Court  to 

stay  proceedings  if  another  action  should 

be  brought  for  the  amount  of  the  set-off. 

178,  note 
3ft  An  action  being  brought  for  two  sums  of 


money,  one  of  which  with  costs  the  de- 
fendant offered  to  pay,  which  offer  was 
refused,  and  then  the  money  was  paid  into 
Court,  and  plaintiff  took  it  out,  ^ding 
that  he  could  not  support  the  other  part 
of  his  demand,  the  Court  granted  a  rule 
for  the  defendant  to  set  off  his  costs  in- 
curred after  the  offer  to  pay  the  smaller 
sum  and  costs  against  the  plaintiff's  costs 
up  to  that  time.    James  v.  Raggett, 

Page  471 

SHAM  PLEAS, 
iff  Pleading. 

SHERIFFS. 
Sec  Attachment.    Bail  Bond.     Irre- 

OULARITY. 

1.  An  attachment  issued  against  sheriff  for 
not  bringing  in  the  body,  the  sheriff  hav- 
ing taken  no  bail  bond  from  defendant, 
Court  refused  to  set  aside  the  attachment 
on  affidavit  of  merits  and  payment  of 
costs.     The  King  v.  Sherds  of  London. 

68 

2.  Sheriff  will  not  be  allowed  extra  expences 
of  summoning  special  jurors  on  account  of 

their  residing  at  ^stance  from  each  other ; 
and  Court  will  grant  a  rule  absolute  for 
sheriff  to  refund  money  received  on  this 
account,  though  he  has  actually  expended 
all  the  money.    Lane  v.  SewelL  175 

3.  Ecpenccs  of  summoning  knights  in  real 
action  not  aUowed  in  C.  P.  175,  note 

4.  Kxpences  of  keeping  possesion  under 
fieri  facias  cannot  be  recovered.  ih. 

5.  In  Michaelmas  Term  Court  ordered  at- 
tachment against  sheriff  to  stand  as  a  secu- 
rity for  debt  and  c<Mte,  the  sheriff  having 
had  regular  notice  *&  the  attachment,  la 
Hilary  Term  he  ap^ied  to  discharge  that 
part  of  the  nUe  as  to  attachment  beooming 
security,  urging  that  he  was  no  party  to 
the  rule ;  but  Ourt  held  that  application 
was  too  late.     Lee  y.  Cttry.  180 

6.  Where  trial  has  been  lost,  attachment 
against  sheriff  must  remain,  in  office  for 
plaintiff's  security.  180  (a) 

7.  Attachment  against  sheriff  regular  where 
bail  put  in  in  wrong  county ;  but  Court  di- 
rected it  to  remain  in  the  office.    The 
King  y,Slieriff  of  Middlesex.  237 

8.  Where  an  attachment  againt  the  sheriff 
was  set  aside  on  ground  ti^t  principal  had 
surrendered ;  held  that  attachment  should 
not  remain  as  a  security,  though  a  trial 
had  been  lost.     Nias  v.  Gray,         270  (a) 

9.  But  since  held,  that  on  setting  aside  pro- 
ceedings on  bail  bond  when  tnal  lost,  the 
bond  must  stand  as  a  security.  PhUtifs 
V.  frhitehead,  270 

10.  Where  a  commission  of  bankrupt  has  is- 
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sued  againrtt  a  defendant,  and  his  assignees 
claim  the  property,  and  plaintiff  refuses  to 
indemnify  the  sheriff,  the  Court  'vrill  en- 
large the  time  for  sheriff's  returning  fieri 
facias  till  next  Term,  but  there  must  be  a 
rule  to  shew  cause,     l^dbury  v.  Smith. 

Pasre  294 

11.  At  common  law  a  sheriff  has  no  right  to 
take  fees  for  execution  of  process.  By 
Stat.  2:i  Hen.  6.  c.  9.  a  sheriff  is  entitled 
only  to  a  fee  of  4rf.  for  issuing  his  warrant 
to  arrest  on  ineme  process,  though  it  may 
have  been  the  practice  to  allow  more  in 
taxing  costs.     Dew  v.  Parsons.  295 

12.  Action  for  money  had  and  received  lies 
to  recover  fees  illegally  demanded  and 
paid  to  the  sheriff,  although  indictment 
lies  for  extortion  and  fees  so  paid  may  be 
set  off  in  action  brought  by  sheriff.  Dew  v. 
Parsotis,  lb, 

1.'}.  Where  on  the  return  of  ctpi  corpus  the 
plaintiff  brought  an  action  against  the  she- 
riff for  an  escape,  and  recovered  damages ; 
lield  that  he  could  not  afterwards  rule  the 
sheriff  to  bring  in  the  body  with  a  view 
to  proceed  in  the  original  action  for  costs. 
The  King  v.  The  SheriJT  of  Middlesex, 

393 

14.  After  suing  out  an  attachment  against 
the  sheriff,  the  plaintiff  cannot  afterwards, 
whilst  the  attachment  remains  in  force, 
take  an  assignment  of  the  bail  bond,  in 
order  to  proceed  thereon  against  the  de- 
fendant or  his  bail.  CwuUngham  v.  C'Aam- 
*«•*.  394,  note 

15.  The  plaintiff  cannot  proceed  in  the  ori- 
ginal action  after  he  has  taken  an  assign- 
ment of  the  bail  bond,  and  whilst  he  re- 
tains his  right  to  sue  upon  it.  t6. 

16.  An  action  having  been  brought  against 
the  sheriff  by  the  assignees  of  a  bankrupt 
for  taking  goods  after  the  bankruptcy  on 
a  writ  issued  out  of  C.  P.  in  which  Court 
time  had  been  given  to  return  the  writ, 
this  Court  staid  the  proceedings  until  an 
indemnity  was  given,  on  the  terms  of  pay- 
ing over  to  the  assignees  the  money  levied 
and  the  costs  of  the  action  against  the 
sheriff.  Probinia  v.  Roberts,  577 

17.  Where  money  is  paid  into  Court  by  the 
sheriff  under  the  43  G,  3.  c,  46.  s.  2.  nei- 
ther the  sheriff  nor  the  officer  of  the  Court 
is  entitled  to  poundage  on  the  money 
being  taken  out  of  Court.  Stewart  v. 
Bracebridge.  529 

18.  Mistake  in  sheriff's  warrant  will  not  in- 
validate the  arrest.      Williams  v.  Lewis. 

611 

19.  ITie  Court  will  set  aside  a  distringas 
issued  against  the  sheriff,  where  the  officer 
has  given  time  to  the  defendant,  and  the 
plaintiff  has  acquiesced  in  the  arrange- 
ment and  received  part  of  the  money  with- 
out the  privity  of  the  sheriff.    The  King 


V.  The  late  Sherif  of  London,  in  a  cause  of 
Ritstin  V.  Hatfield.  Page  61S 

20.  Appointing  a  spedal  buliff,  or  giving 
special  directions  to  a  particular  baiUff> 
discharges  the  sheriff.    Porter  v.  Finerm 

613,  note 

21.  The  sheriff  is  discharged  by  the  plain- 
tiff's appointing  a  special  bailiff  and  agent 
to  manage  the  sale  though  the  sheriff  re- 
turned that  he  had  sold  and  that  he  had 
piud  the  sum  illegally  deducted  for  the 
auction,  &c.   Pallister  v.  PalUster, 

614,  note 

22.  The  Court  allowed  five  days'  time  to  the 
sheriff  to  make  his  return  to  tifierifaciiu, 
on  suggestion  of  a  difficulty  ocoeusioned  by 
a  writ  of  extent  having  been  afterwards  is- 
sued at  the  suit  of  the  Crown,  but  the  rule 
for  forther  time  was  granted  on  payment 
of  costs.  The  Kingr,  The  Sherif  of  Devon, 

643 

23.  Where  a  writ  of  extent  and  a  fieri  facias 
was  issued  against  the  goods  of  the  de« 
fendant,  tested  on  the  same  day,  the  Court 
refused  to  grant  fi  writ  of  vend.  exp.  on  tiie 
return  to  the  /.  fa.  The  King  v.  The 
Sheriff  of  Devon.  643 

24.  Where  an  attachment  issued  against  tiie 
sheriff  for  not  taking  a  bail  bond,  the 
Court,  on  motion  of  the  defendaii^  re- 
fosed  to  set  aside  the  attachment  on  any 
terms,  but  upon  an  affidavit  of  merits  they 
let  him  in  to  defend  ordering  the  attach- 
ment to  stand  as  a  security.  Aflidavita 
sworn  before  a  Justice  of  the  Peace  in 
Scotland^  are  admissible  in  a  cause  In  this 
Court,  if  the  handwriting  of  the  Justice 
be  authenticated.     Turriuli  v.  Moreton, 

721 

25.  The  Court  will  set  aside  a  regular  at- 
tachment against  the  sheriff,  upon  pay- 
ment of  costs,  on  the  production  of  an  fldF- 
fidavit  of  merits  by  the  defendant  himself. 
Rex  V.  The  Sheriff  of  Middkaex,  in  a 
cause  of  Hepper  y,  Levi,  723 

26.  Attachment  against  the  sheriff  set  aside 
on  the  ground  that  the  notice  of  excep- 
tion to  bail  was  not  entitled  in  the  cause  ; 
though  the  notice  was  served  upon  the 
defendant's  attorney  at  the  same  time  with 
the  declaration*  Rex  t.  The  Sher^  of 
Middlesex.  741 


SLANDER. 

Where  the  declaration  stated  that  the  de-- 
fendant  spoke  these  words  of  the  plaintiff, 
<<This  is  my  umbrella  and  he  stole  it." 
Held,  that  this  was  not  supported  by 
proof  of  tiie  words,  ''  It  is  my  umbrella 
and  he  stole  it,"  the  umbrella  not  being 
present    JVaiters  v«  Mace.  50§ 


no 
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SPECIAL  JURY. 
See  Sheriff. 

1.  Tbe  plaintiff  mored  to  set  aadc  the  special 
jury  panel,  on  the  giYnind  that  26  of  the 
persons  named  therein  were  retail  trades- 
men, and  therefore  not  entitled  to  the  ad- 
dition of  eaqnires;  bnt  Court  refused  to 
interfere,  as  the  affidavit  did  not  negative 
the  qnaliftcition  of  the  jurors  excepted  to. 
FmnmM  r.  Ive§.  Page  85 

9.  Method  of  striking  a  special  jury.    85  (a) 

3.  Conrt  will  not  discharge  rule  for  speaal 
Jory,  where  there  is  sufficient  reason  to  be- 
liere  that  it  is  material  to  defendant  to 
hare  his  case  tried  by  a  special  jury. 
Cradock  r.  Damt,  176 

4.  In  C-  P.  rule  for  special  jury  is  never  dis- 
charged, but  Judge  at  Nisi  Prius  will  grant 
apphcation  to  t^  cause  in  Term,  unless 
proper  concUUons  are  consented  to. 

176,  note 

5.  Rule  for  special  jury  must  be  served  a 
reasonable  time  before  trial,  or  cause  may 
Le  tried  by  common  jury.  Gttn  v.  Honey- 
num.  234 

6.  Bnt  where  ejectment  by  original  was  ap- 
pointed for  trial  at  the  sittings  in  Term, 
and  defendant  obtained  a  rule  for  a  spe- 
dal  juiy,  the  Court  held  that  he  might  do 
so,  as  the  plaintiff  could  not  have  obttuned 
Judgment  as  of  the  present  Term.  Doe 
dem.  Lorimer  v.  Larimer.  236 

7.  Where  a  cause  was  set  down  for  the  first 
Sittings  in  Term,  but  defendant  obtained  a 
rule  for  a  spedal  jury,  the  Ch.  J.  directed 
that  the  cause  should  be  tried  at  the  second 
Sittings,  on  a  suggestion  that  the  rule  was 
obtuned  for  delay,  and  the  Court  refused 
to  discharge  the  rule  for  a  special  jury. 
MaUhg  V.  Mote».  489 

8.  The  Court  in  bank  will  not  give  directions 
as  to  the  order  in  which  a  special  jurv 
cause  shall  be  taken  at  nisi  pritu,  though 
the  special  jury  appears  to  have  been  ob- 
tained for  delay,    jinon,  HU,  T.   1817. 

489,  note 

9.  Where  a  rule  for  a  special  jury  was  ob- 
tained for  delay,  as  where  defendant  plead- 
ed a  sham  plea,  and  at  first  offered  to  pay 
the  bill,  and  afterwards  to  give  another 
bill,  or  cognotfiif  the  Court  discharged  the 
rule  for  a  special  jury.    Anon,^  490,  note 

10.  The  rule  for  a  special  jury  will  nut  be 
discharged,  nor  any  terms  imposed,  where 
no  delay  appears,  nor  will  it  be  presumed 
to  have  been  obtained  for  delay,  although 
defendant  acknowledged  the  debt,  if  he 
was  under  a  delusion  produced  by  plain- 
tiff.   Anon.  ib,  note 

IL  If  there  is  an  affidavit  of  merits  in  an- 
swer to  a  rule  for  discharging  a  special 
Jury,  the  Court  will  act  upon  it  and  will 
Dot  try  the  merits  upon  this  rule.    Anon, 

ib,  note 


12.  Wliere  a  cause  stood  for  trial  at  the  se- 
cond Sittings  in  Term,  and  the  defendant 
obtained  a  rule  for  a  special  jury,  but  con- 
fessed that  it  was  (or  delay,  and  the  cause 
was  ordered  to  be  set  down  for  the  third 
Sittings,  and  then  the  trial  was  further 
delayed  on  terms  which  the  defendant 
never  performed,  and  on  this  account  the 
cause  could  not  be  tried  till  after  Term, 
and  the  diatringag  would  not  be  retomablc 
till  next  Term;  Held,  that  the  plaintiff 
could  not  have  a  rule  for  judgment  as  of 
the  Term  in  which  the  cause  ought  to 
have  been  tried.    Sermonx,  BteckueU.  534 

STATUTES. 

The  53  Geo.  3.  c.  152.  is  a  public  act  because 
it  relates  to  a  branch  of  the  l^^slatnre, 
and  therefore  in  an  action  founded  on  that 
statute  at  the  suit  of  the  Ifigh  Bailiff  of 
Westminster,  to  recover  the  expences  of 
erecting  hustings,  &c.  on  the  election  of 
members  of  parliament,  it  is  not  necessary 
to  produce  an  examined  copy  of  the  act. 
Morris  v.  Hunt.  453 

STET  PROCESSUS. 

Plaintiff  allowed  to  enter  a  stet  processus  on 
parang  the  costs  of  the  application,  on 
the  ground  that  the  defendant  had  become 
insolvent,  although  the  rule  for  judgment 
as  in  case  of  a  nonsuit,  was  dischai^ed  on 
his  giving  a  peremptory  undertaking,  and 
the  debt  sought  to  be  recovered  was  not 
included  in  the  defendant's  schedule  aiid 
notice  of  discharge  under  the  Insolvent 
Act.     Shein  v.  Carter.  738 

STOCK  JOBBING. 
See  Variance. 

Form  of  declaration  and  points  as  to  va- 
riance, 60.  See  Variance. 

STRIKING  OUT  COUNTS. 
See  Consolidation,  and  709. 

1.  In  an  action  on  a  bill  of  exchange  by  the 
payee  agtdnst  the  acceptor,  when  the  df 
claration  contains  special  counts  on  the 
bill  with  counts  for  work  and  labour  and 
the  money  counts,  and  the  particulars  are 
confined  to  the  cause  of  action  on  the  bill, 
the  Court  will  not  grant  a  rule  for  striking 
out  the  common  counts  if  there  be  no 
complaint  of  vexation.     NicJiol  v.  Wilton. 

448 

2.  Where  the  declaration  contains  spedal 
counts  for  work  and  labour  besides  the 
general  counts,  the  special  counts  n^ay  be 
struck  out  on  motion  if  they  appear  unne- 
cessary, and  the  rule  was  made  absolute 
with  costs  where  plaintiff  was  an  attorney. 
Anon.  449  (a 
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3.  Counts  cannot  be  struck  out  as  superflu- 
ous unless  they  appear  to  be  so  on  the 
face  of  the  declaration.  ffilUanu  v. 
Thompson.  Page  449  (a) 

4.  The  Court  will  not  refer  a  declaration  to 
the  master  to  strike  out  superfluous  counts, 
but  they  will  on  motion  order  them  to  be 
struck  out  if  they  appear  vexatious.  Bafc- 
ley  V.  IVatkins,  450 

SUMMONS  AND  ORDER. 
Sec  Affidavit  to  hold  to  Bail. 

1.  A  Judf^'s  summons  returnable  before 
judgment  is  signed,  operates  as  a  stay  of 
proceedings.  Therefore,  where  the  time 
to  plead  was  not  out  till  the  ISth  of  Ja- 
Huariff  and  defendant  took  out  a  summons 
for  further  time,  returnable  at  1 1  in  the 
morning,  and  the  plaintiff  signed  judgment 
at  .3  o'clock  in  the  afternoon  of  the  same 
day ;  held  that  the  judgment  was  irregu- 
lar.    Morris  V.  Hunt.  93 

2.  Summons  for  further  time  to  justify  bail 
returnable  before  the  original  time  has 
expired,  operates  as  a  stay  of  proceedings. 

93  {a) 

3.  Parties  may  apply  to  Court  to  discharge 
order  of  Judge  at  chambers ;  but  where 
plaintiff  countermanded  notice  of  trial, 
and  obtained  order  to  amend  inducement 
in  action  of  slander,  on  terms  of  defend- 
ant having  costs  and  imparlance,  Court 
refused  to  rescind  the  order.  James  v.  Kirk, 

246 

4.  A  Judge's  order  for  the  deliveqr  of  a  bill 
of  particulars  does  not  stay  proceedings 
unless  it  is  drawn  up  and  served  upon  the 
plaintiff's  attorney.     fVUson  v.  Huttt,  647 

TERM'S  NOTICE. 

A  Term's  notice  is  not  necessary  in  case  of 
of  a  trial  by  proviso  after  lapse  of  four 
Terms ;  nor  on  motion  on  judgment  as  in 
case  of  a  nonsuit.     Theobald  y,  CricAntore, 

S17>  and  note 

TRESPASS,  ACTION  OF. 
See  Ibreoularitt. 

TRIAL. 
See  Jury.    Practice. 

1.  Where  second  application  is  made  to  put 
off  trial.  Court  wUl  not  compel  defendant 
to  pay  money  into  Court,  or  give  security. 
Abraham  v.  Coates.  182 

2.  Peremptory  undertaking  to  try  at  the  Sit- 
tings after  Hilary  Term,  issue  having  been 
joined  in  previous  J?a«<er  Term,  discharged 
on  payment  of  costs  of  the  motion,  where 
trial  was  prevented  by  plaintiff's  attorney's 
flbscoRding.    Bokot  v.  Hughes*  279 


3.  Semh,  that  such  delay  in  proceeding  to 
trial  is  a  ground  for  relieving  bail  on  uieir 
application ;  but  the  Court  refused  to  dis- 
charge the  bul  at  the  instance  of  defend- 
ant. Page  279 

4.  Where  a  cause  stood  for  trial  at  tbe  seeond 
Sittings  in  Term,  and  the  defendant  ob- 
tained a  rule  for  a  spedal  jury,  but  con- 
fessed that  it  was  for  delay,  and  the  cauae 
was  ordered  to  be  set  down  for  the  third 
Sittings,  and  then  the  trial  was  further 
delayed  on  terms  which  the  defendant 
never  performed,  and  on  this  account  the 
cause  could  not  be  tried  till  after  Term, 
and  the  distringas  would  not  be  returnable 
till  next  Term;  held,  that  the  phdntiff 
could  not  have  a  rule  for  judgment  as  of 
the  Term  in  which  the  cause  ought  to 
have  been  tried*    Sermnm  v.  Bucknell,  534 

5.  When  it  is  necessary  to  postpone  a  trial 
for  the  purpose  of  sending  abroad  to  ex- 
amine witnesses  under  a  conumssion,  the 
Court  will  not  put  off  the  trial  until  they 
arc  examined,  which  is  too  indefinite,  but 
to  a  definite  period.    M'Auley  t.  Thorpe, 

685 

6.  The  Court  will  put  off  a  trial  in  order  to 
enable  the  defendant  to  apply  for  a  com- 
mission for  examining  witnesses  in  Africa^ 
on  interrogatories,  in  order  to  rapport 
pleas  of  justification  to  a  declaration  for  a 
libel,  where  it  appears  that  the  pbuntiff' 
has  not  promptiy  brought  hu  action  after 
the  pubUcation  of  the  libel,  and  has  been 
otherwise  dilatory  in  biing^gthe  cause  to 
issue.  id*  t6. 

7.  It  is  not  necessary  to  swear  to  meritB  in 
order  to  put  off  a  trial  on  account  of  the 
absence  of  a  material  witness ;  nor  will 
the  Court,  in  the  first  instance^  impose 
the  terms  of  paying  money  into  Cooit. 
CooksoH  V.  Simpstm.  686,  note 

8.  The  Court  upon  a  second  motion  to  pnt 
off  a  trial  on  the  continued  absence  of  a 
material  witness  wiU,  if  it  thinks  proper, 
enquire  into  the  circumstances,  and  it  is 
not  a  sufficient  ground  to  put  off  the  trial 
as  of  course.    Anon,  E.  T.  1815.     id,  t6. 

9.  Where  a  cause  is  removed  by  the  defSmd- 
ant  from  an  inferior  court,  and  in  the 
mean  time  a  witness  dies,  on  account  of 
which  the  defendant  applies  to  put  off  the 
trial,  he  must  bring  the  money  into 
Court  as  a  condition  of  the  postponement. 
Taylor  v.  GilAes.  730 

10.  An  affidavit  that  a  witness ''is  not  likely 
to  return  till  a  particular  dHy,"  is  insnli- 
cient  to  ground  a  motion  mr  putting  off 
the  trial  till  that  day,  and  radi  a  state- 
ment in  the  affidavit  b  equivalent  to  a 
poritive  assertion,  that  the  witness  k 
Ukely  to  return  at  the  daj  mentfoned 
therein.    Anon,  Jd^ 
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TROVER. 
See  Pleading. 

VARIANCK. 

See  Affidavit  to  hold  to  Bail,  18,  19. 
CoMMox.  Conviction.  Copyright. 
Pleas  and  Pleadinc.. 

1.  If  a  declaration  on  a  bill  of  exchange 
state  that  the  bill  was  drawn  at  Dublin  for 
a  certam  som  of  money,  without  averring 
that  nubim  is  in  Ireland,  or  that  the  bill 
was  given  for  Irish  currency,  it  must  be 
taken  to  mean  that  the  bill  was  drawn  for 
EngUth  money;  and  if  it  appear  in  evi- 
dence, that  the  bill  was  drawn  for  Irish 
currenry,  the  variancfe  is  fatal.  Keamtty 
y.Kimg,  28 

2.  Written  securities  must  be  stated  in  plead- 
ing according  to  their  legal  effect,  and  it  is 
uot  always  sufficient  to  describe  them  in 
the  words  in  which  they  are  expressed, 

id,  ib, 

3.  Contract  described  as  having  been  made 
for  a  certain  number  of  bushels  of  com, 
must  be  considered  as  a  contract  for  that 
number  of  statute  bushels.  28  (a) 

4.  Declaration  on  a  contract  for  not  deliver- 
ing gum  Senegal  is  supported  by  evidence 
of  a  contract  for  rough  gum  Senegal,  if  it 
appear  in  evidence  that  aU  gum  Senegal  on 
its  arrival  in  this  country  is  called  rough. 
Stiver  v.  HeseUine.  39 

5.  In  action  on  7  Geo,  2,  c.  8,  *.  8.  to  re- 
cover penalties  for  stock-jobbing,  aver- 
ment that  contract  to  transfer  stock  was 
made  for  27th  February,  is  satisfied  by 
proof  of  contract  for  settling  day,  that  day 
being  fixed  for  27th  February,  Wickes  v. 
Oofdon.  50 

6.  Contract  to  deliver  from  ship  or  ware- 
house; held  that  it  may  be  described  as 
contract  to  deliver  generally,  without  spe- 
cifying places  of  delivery.  60  (a) 

7>  Alternative  contracts  must  be  proved  as 
laid.  ,4. 

8.  It  is  a  fatal  variance  to  describe  contract 
tp  deliver  soil  as  a  contract  to  deliver  soil 
or  breeze.  ,-4, 

9.  Legal  effect  of  contract  is  to  be  stated, 
and  the  precise  words  need  not  be  used. 

61  (a),  67 

10.  Declaration  stating  plaintiff  to  have  been 
entitled  to  conmion  of  pasture  in  respect 
of  a  messuage  and  land,  is  estaUished  by 
proof  of  a  right  of  common  ovlj  in  respect 
ofland«  104 

VENUE. 

1.  Court  will  not  change  vetnie  from  London 

to  northern  county  in   Hilary  Term  on 

^     motion  of  defendant  without  affida^t  of 

ioerits.  I4 


2.  Court  will  not  change  vrmfc,  unless  affida- 
vit  state  what  the  cause  of  action  is,  or  it 
appears,  by  producing  the  declaration, 
that  the  cause  of  action  is  of  such  a  nature 
as  to  enable  defendant  to  change  the  w- 
fttte,     Roaeoe  v.  Delano,  57 

S.  In  K.  B.  rule  for  changing  the  vmue  is 
absolute  in  the  first  instance,  but  in  C.P. 
is  only  a  rule  nisi.  57  (a) 

4.  In  K.  B.  and  C.  P.  rules  for  changing  the 
venue  are  drawn  up,  "  on  reading  the  de- 
claration.** 57  ^^j 

5.  Affidavit  to  change  the  venue  must  state 
the  cause  of  action.    Femtnck  v.  Farrow, 

334 

6.  In  an  action  on  a  bond  the  Court  will 
change  the  venue  from  Londtm  to  Aorthwu- 
berland  in  Easter  I'erm,  on  affidavit  stating 
that  all  the  defendant*s  witnesses  lived 
there,  on  terms  of  withdrawing  the  plea 
turn  est  factum.  jrf.  ,4. 

7.  Court  will  change  the  vefme  in  an  ac- 
tioa  on  a  bond  on  special  gx^und  kid. 

8.  Where  the  venue  has  been  changed  by  the 
defendant  from  Lofuhn  to  Stafford^  on  the 
usual  affidavit  that  the  cause  oi  action 
arose  in  Stafford,  the  Court  will  not  bring 
back  the  venue  to  London  on  an  affidavit 
that  the  cause  of  action  arose  partly  in 
Stafford  and  partly  in  Woreesten  and  on  an 
undertaking  to  give  mateiial  evidence  in 
one  or  other  of  those  counties,  if  no  facts 
are  stated  to  show  in  what  manner  the 
conclusion  is  drawn,  that  the  cause  oi 
action  did  in  feet  arise  in  one  or  other  o( 
those  counties.    Jones  v.  Perks.  376 

9.  The  plaintiff  cannot  bring  back  the  trowc 
into  the  county  in  which  it  was  first  hiid, 
without  the  usual  undertaking  to  give  ma- 
terial evidence  in  that  county ;  nor  can  he 
change  it  into  a  third  county.  377  (a) 

10.  But  in  C.  P.  an  application  to  change  the 
venue  firom  A,  to  B,  will  be  answered  by 
an  affidavit  that  the  cause  of  action  arose 
in  C.  and  Z>.,  the  plaintiff  undertaking  to 
give  material  evidence  in  one  of  those 
counties.  {j^ 

1 1.  Mere  hardship  and  delay  in  being  obliged 
to  try  a  cause  at  Lancaster  when  all  the 
plaintiff's  witnesses  reside  in  London,  is  no 
ground  for  bringing  back  the  venue  to  the 
latter  pJace,  unless  the  defendant  is  under 
terms  to  take  short  notice  of  trial,  and  not 
assign  error  for  want  of  a  special  original. 
Jenes  v.  Davis,  ^i^\ 

VERDICT. 


See  Ame«omkkt,  2, 3, 19.    Pleading,  38. 

Plaintiff  may  be  compelled  to  take  verdict 
specially,  according  to  the  proof.  Birhetts 
y.Salwey:  J  08— 115 
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WARHANT  OF  ATTORNEY. 

1.  By  rule.  East  15  Car,  f.  Reg.  2  no  officer 
shall  take  from  prisoner  in  Ids  custody  by 
arrest  a  warrant  to  acknowledge  judg- 
ment, except  in  presence  of  defendant's 
attorney,  who  must  subscribe  his  name 
thereto.  Page  267'  (a) 

2.  Same  practice  in  C,  P.  by  rule  IliL  14  and 
15  Car,  2.  Beg,  4.  iB. 

3.  In  K.  B.  no  warrant  to  confess  judgment 
is  valid,  unless  executed  in  presence  of  and 
attested  by  attorney  named  by  defendant, 
but  aliter  in  C.  P.  id.  ib, 

4.  But  no  attorney  need  be  present  where 
defendant  is  in  custody  under  process  of 
execution.  2C8  (a) 

5.  Nor  when  warrant  of  attorney  is  given  to 
a  third  person.  id.  ib, 

6.  A  warrant  of  attorney  will  not  be  set  aside 
on  the  ground  that  the  defeas^mce  only 
states  the  amount  of  the  sum  secured 
without  noticing  collateral  securities. 
Sanson  V,  Cfoode*  311 

7.  Affidavit  to  enter  up  judgment  on  an  old 
warrant  of  attorney  must  positively  state 
that  party  was  seen  and  alive  within  the 
Term ;  and  information  and  belief  is  not 
sufficient,  though  defendant  purposely 
keeps  out  of  the  way. v.  Hobson.'3\-i 

8.  Judgment  cannot  be  entered  up  on  a  joint 
warrant  of  attorney  agunst  any  of  the 
makers,  unless  they  are  all  proved  to  be 
alive  within  the  Term.  id.  i6, 

9.  Where  warrant  of  attorney  is  above  ten 
years  old,  leave  must  be  obtained  to  enter 
up  judgment ;  and  when  it  is  above  twenty 
years,  there  must  be  a  rule  to  shew  cause. 

314  («) 

10.  Affidavit  in  support  of  the  rule  must  be 
entitled  in  the  cause.  315  (a) 

11.  Joint  warrant  of  attorney  cannot  be  en- 
tered up  against  the  survivor  of  two  persons 
by  whom  it  is  given ;  though  when  given 
to  two  persons,  judgment  may  be  entered 
by  the  survivor.  iB, 

12.  Judgment  cannot  be  entered  up  against 
two  defendants  on  a  warrant  of  attorney 
purporting  to  be  an  authority  to  confess 
judgment  against  three  persons,  one  of 
whom  refused  to  execute  ;  and  judgment 
against  the  three  was  set  aside,  but  with- 
out costs,  and  on  terms  of  no  action  being 
brought.    Harris  v.  Wade.  322 

13«  The  affidavit  to  enter  up  judgment  on  an 
old  vrarrant  of  attorney  must  state  posi- 
tively that  defendant  was  alive  at  some  time 
within  the  Term ;  stating  that  he  was  seen 
alive  on  the  5th  of  NovetnBer,  and  that 
deponent  "  verily  believes  him  to  be  now 
living,"  is  not  suffident.  Juliet  v.  Harper, 
and  other  cases.  617,  &  n« 

14«  An  affidavit  for  entering  vp  Judgment  on 

31 


an  old  warrant  of  attorney,  that  the  pai^ 
was  alive  on  the  22d  Jamutryf  the  S3d, 
the  first  day  of  the  Term  being  Sunday,  \b 
not  sufficient*    Anon,  Page  617,  n. 

15.  An  affidavit  for  judgment  on  an  old  war- 
rant of  attorney,  most  shew  that  the  party 
was  alive  in  full  Term.    Bylet  r*  IFWinm. 

id,  ib^ 

16.  An  affidavit  for  entering  up  judgment 
on  an  old  warrant  of  attorney,  stating  that 
the  party  was  alive  about  ten  days  ago 
(the  affidavit  being  sworn  on  the  2Sd  of 
June,  and  the  Term  began  on  the  10th],  is 
insufficient.  Hetwkhu  v.  PumuU  id%  ib^ 
1  Taunt,  and  Brod,  385 

17.  An  affidavit  for  entering  up  judgment  on 
an  old  warrant  of  attorney,  that  the  party 
was  alive  about  seven  days,  ago  (the  affii- 
davit  being  made  on  the  18th  of  June,  and 
the  Term  beginmng  on  the  10th,)  is  not 
sufficient.     Anon.  id,  ib^ 

18.  Judgment  entered  up  on  an  old  warrant 
of  attorney,  on  an  affidavit  that  a  letter 
had  been  received  from  the  party  dated  in 
the  Term.  Anon.  Hik  T.  1814.        id.  ib. 

19.  On  motion  in  Hilary  Term  to  enter  up 
judgment  on  an  old  warrant  of  attorney, 
where  the  party  is  abroad,  and  there  is  only 
an  affidavit  that  he  was  alive  up  to  a  cer- 
tain time  in  Trinity  Term ;  judgment 
granted  as  of  that  Temu  Anon,      618,  n. 

20.  A  rule  nisi  only  is  granted  in  the  first 
instance  on  amotion  for  entering  up  judg- 
ment on  a  warrant  of  attorney  twenty- 
three  years  old.    Anon.  Hil.  T,  1816. 

idm  ib, 

21.  Rule  for  entering  up  judgment  on  an  old 
warrant  of  attorney  absolute  in  the  first 
instance,  though  given  to  secure  payment 
after  the  death  of  the  defendant's  father, 
this  being  dififerent  from  a  post  obit  secu- 
rity.    Anon,  id,  ib. 

22.  Judgment  cannot  be  entered  up  upon  an 
old  warrant  of  attorney  without  an  affida- 
vit of  the  attesting  witnesses,  or  an  affi- 
davit verifying  his  hand  writing.  Jones 
V.  Knight.  734 

23.  Jud^ent  cannot  be  entered  up  upon  an 
old  warrant  of  attorney  without  an  affida- 
vit of  the  attesting  witnesses  to  its  due  exe- 
cution, and  the  acknowledgment  of  the 
defendant  does  not  obviate  the  objection. 
But  where  the  attesting  witness  is  out  of 
the  jurischction  of  the  Court,  an  affidavit 
verifying  his  hand  writing  would  be  suffici- 
ent to  found  a  motion  for  judgment.  Ap- 
pkton  V.  Bond.  744 

24.  A  warrant  of  attorney  under  seal  exe- 
cuted by  one  person  for  himself  and  his 
partner,  in  the  absence  of  the  latter,  but 
with  his  consent,  is  a  sufficient  authority 
for  signing  judgment  against  both,  if  war- 
rant of  attorney  to  confess  judgment  need 
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not  be  under  leal.  Sfmh.  aliier  ts  to  ths 
anthimty  to  releais  erron .  BruttoH  v. 
Bwtm  and  MUU.  Page  707 

25.  Jndjg^ment  entered  up  on  a  warrant  of 
attorney  set  aside  bocause  one  of  the 
partiaa  vai  an  infant  at  the  time  of  the 
ezacvtiim  of  it     Wmd  ▼.  Htatk.        708 

WITNESS. 

j^Abrbst  and  Dbtaineb,  f5.    Costs, 
19.  Trial,5,6,  7,  B. 

1.  Pefendant  put  off  XfitH  on  terms  that  wit- 
ness (oing  abroad  should  be  examined  on 


interrogatories ;  held  that  plaintiff  havlogr 
detained  the  witness  until  trial  after  he 
had  been  examined  on  interrogatories,  and 
cross-examined  by  defendant,  was  entitled 
to  the  costs  of  the  detention,  but  that  de- 
fendant was  entitled  to  deduct  his  costs  of 
cross-examining  on  interrogatories.  Pat- 
tenon  v.  Evam,  Page  89 

f .  Depositions  taken  on  witness's  going 
abit>ad,  cannot  be  given  in  evidence,  if 
witness  be  in  tlua  country  at  time  of  trial. 

89  («,i 

3.  Expences  of  detaining  foreigners  in  thb 
country  are  allowed  from  day  of  writ  sued 
out.  89,  90,  n. 


■  ■»*.^ 


W.  Pople,  Printer,  67,  ChancCfjr  Lane> 
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